TEMA HOMEPA: 3awiuta npaBa cO6CTBEHHOCTH: YaCTHONPABOBbIE CPEACTBA

1 Ny6nN4HO-NPABOBbIE ACMEKTbI

BUHOANKALWA KAK CTMOCOb
SALWNTbI BELLHbIX MPAB
HA HEOBVXKIAMOCTb

CoBpemMeHHOE npaBOBOe PerynupoBaHne BOMPOCOB 3a-
LLITBI MPaBa CO6CTBEHHOCTU OCYLLECTBSAETCSA N0 OAHUM
1 TEM XKe npaBusiam He3aBucuMmMo OT Buaa BeLn. B 1o xe
BpPeMS crneundukKa npaBoBOro pexxmma HeaBMKUMOCTU
NopoXaaeT BOMPOC O BO3MOXHOCTU W [A0CTATOYHOCTU
NPUMEHEHUS BUHAUKALMW ONS 3aLinTbl BELLHbIX MpaB
Ha HeJBMKMUMOE UMYLLEecTBO. B cTaTtbe 060CHOBLIBAET-
CSi CAMOCTOATENbHbIA XapakKTep BUHANKALIMOHHOIO 1CKa,
06ecneynBatoLLEro BOCCTaHOBIIEHNE BNAAEHNS KaK [BK-
XXUMbIMW BELLAMU, TAK U 06bEKTAMU HEJBMKMMOCTUN He-

KPACHOBA
CBETJIAHA AHATOJIbEBHA

LOLEHT Kachepbl FpaxxaaHcKoro
npasa 1 npoecca Kemeposckoro
WHCTUTYTa (Chunuana) PrTay

3aBMCUMO OT 3as1BIEHNS UCTLIOM APYruX TPe6OBaHWIA.

1. O BOSMOXXHOCTU yTpaTbl BflageHus
06BLEKTOM HEeABUXXUMOCTH

o HepaBHero BpeMeHn BO3MOXHOCTb NMPUMEHEHUS BELLI-
HbIX UCKOB, B TOM YMCIe BMHAMKAUMWU, AN 3auTbl Npas
Ha HedBMXMMOE WMYLLECTBO He Bbi3blBana COMHEHWUW
y umBunucTtoB. O6aA3aHHOCTb HE3aKOHHOro Bnagenbua
BO3BPaTUTb Bellb COOCTBEHHMKY 3akpennsanacb ele B
[OPEBOSIOLMOHHOM FpaXaaHckoM npaee (cT. 609 4. 1 1. X
Csoga 3akoHoB Poccuiickon nmnepum). NMocKonbKy 3akoH
He YTOYHAN BMA BELLEW, HA KOTOpble pacrnpocTpaHanach

Krtouesble crioBa: BUHAMKaLWS], BELYHbIE NpaBa, HeABUXUMOCTb

3Ta 06A3aHHOCTb, B OKTPUHE U CYAeOHOWN NpakTUKe BO-
npoc o0 NPUMEHEHNN UCKOB O BO3BpaTe BELLY N3 HE3AKOH-
HOro BNajeHus peLuancs MosioXUTeNlbHO B OTHOLLEHUU
KakK OBVMXXKMMbIX, TaK U HeOBWMXMMbIX Bellen'. MNMpoekTom
MpaxpaHckoro ynoxeHuss Poccuickon mmnepun Takxe
npegycMaTpusanocb nNpaBo COH6CTBEHHMKA Ha BUHOMKA-
LMo HE3aBMCMMO OT BuAa MMyLLecTBa (pa3gen nepsbiii
TPETbEW KHUMM NPOEKTa)2.

B coBeTckOM rpaaHCKOM 3akoHOAaTeNbCTBE NpaBuio
O BO3MOXHOCTU MCTPebOBaHWS COOCTBEHHUKOM BeLUU

Cm.: TiotptomoB V.M. 3akoHbl rpaxpaHckme ¢ pasbsiCHEeHUS -
mu lMpasutenscTytowjero CeHata v KOMMEHTAPUSIMU PYCCKUX
topuctos. Cl16., 1908. C. 388 n cn.; JlbikoLumH A.U. O6 oTbicka-
HUM UMEHWVT U3 HyXoro BraaeHus // XKypHan rpaxaaHcKoro u
yronosHoro npasa. 1888. Ne 4. C. 26—67.

Heobxoaumo yToHHUTb, YTO YCIOBUS BUHAMKALMMN HEABUXXMMO-
CTV OT/INHANINCh OT aHaNIoOrM4HbIX YCII0BUIET O BO3BPpAaTe ABUXU-
MbIX BELLEH, HTO O6BACHSAIOCH BBEAEHNEM MPUHUMNA BHECEHUS

n
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BELLHbIX (BOTYMHHbIX) 1PaB Ha HEABWXMMOCTb B BOTYUHHBIE
KHUrn. B cootBeTcTBUM CO CT. 745—748 npoekTta, ecam Lo
H[06pOCOBECTHO U BO3ME3[HO PUobpesio UMyLLeCcTBo y mya,
KOTOPOE 3Ha4nsloChk B KHUIE B Ka4eCcTBe COOCTBEHHWKA, HO B
J1EViCTBUTENTIbHOCTU UM HE SBJISINIOCh, HACTOSILUMY COOCTBEHHUK
Brocne[CcTsun He BripaBe TpeboBaTk ero Bo3spara (MpyHUum
6ecrioBOPOTHOCTY BELLHbIX Npas).



M3 HE3aKOHHOro BnafeHus 6b110 chopMynnpoBaHo 6e3-
OTHOCUTENbLHO JeNeHus BeLle Ha OBUXMMblE U HeOBU-
Xumble (cT. 59 TK PCOCP 1922 r., cT. 151 TK PC®CP
1964 r.). B pencTBytoLLen kogudmkauum dopmMynmpoBka
COOTBETCTBYIOLLIEN HOPMbI TAKXE HOCUT OBLLIMIA XapakTep:
COOGCTBEHHUK BrpaBe UCTpeboBaTb CBOE MMYLLECTBO U3
Yy>KOro He3akoHHoro BriageHus (ct. 301 IK).

HecmoTps Ha oTCyTCTBUE NeranbHbIX OrpaHUYeHUN, B CO-
BPEMEHHOW OPUAMYECKON nuTepaType BO3HWUKIO npen-
CTaBfieHNe O HENPUMEHUMOCTU BUHOUKALMM NS 3aliu-
Tbl NpaBa COBCTBEHHOCTU Ha HEABMXUMOE WMYLLIECTBO.
Hanpumep, E.A. CyxaHoB nonaraeT, 4TO NULWNTLCA BNa-
OeHUsa Kak (hakTn4eckoro o6nagaHus HeaBMXXUMOCTbIO
HEBO3MOXHO (3a WCKIOYEHMEM MOPCKMX U BO3AYLUHbLIX
CYHoOB, T.e. «HeOBMXXUMOCTM B CUNy 3akoHa»). B cnyyae,
KOrga CO6CTBEHHMKA NULLIAIOT JOCTYNa Ha ero 3emJsio, OH
MOXET NpeabsiBUTb HEe BUHAMKALMOHHbLIA, @ HeratopHblIn
nck®. MNo3numio 0 HEBO3MOXHOCTU yTpaTbl BNafeHusl He-
OBMXUMOCTBIO NoAaAdepXan B OOHOM U3 CBOMX nyb6rnuvka-
unn A.M. OppoeneBckuii: Bce OEUCTBUA TPETbMX UL B
OTHOLLEHUN O06bEKTA HEABMXXUMOCTU MULLUb 3aTpPyaHAOT
BO3OENCTBME HA Hero, MNpensTCTBYOT B MNOSb30BaHUU
3TUM 06bEKTOM. [103TOMY O NULLIEHUM BRageHUs MOXHO
rOBOPUTb NNLLBL B OTHOLLIEHWUN TakKoW PasHOBUOHOCTU He-
OBMXUMOCTU, KaK MOPCKUe, BO34yLUHble cyda W apyrue
BUObl HEOBVXUMOCTU «MO 3akoHy»*. A.[l. Pygokeac, co-
rnawascb ¢ Bbicka3aHHbiM E.A. CyxaHOBbIM MHEHWEM O
HEBO3MOXHOCTU (PaKTUHECKOW yTpaTbl BNageHus HeaBu-
>XXMMbIM MMYLLIECTBOM, CCbIIAETCA Ha CYLLECTBYIOLLYIO B
3apy6eXxHON LMBUIIMCTUKE KOHLUEMUUIO «BRadeHUs Mo
3anucn», UM «KHWKHOro BnageHus». BHeceHne 3anucu
0 npaBe COOCTBEHHOCTM B PEECTp He co3daeT OaHHOro
npaea, a ycTaHaBNUBAET NULLb NPe3yMnumio npaBomMep-
HOCTW BRageHus nuua, KOTOpoe 3HaYUTCs COOCTBEHHMU-
KOM B pPEECTpe npas Ha HeOABMXUMOCTL®. B cBA3KU € aTUM

@

Cwm.: MpaxpgaHckoe npaso. B4 1. T. 2: BewyHoe npaso. Hacnen-
CTBEHHOE npaso. VIcknounternbHble rpasa. JIndHbie HeumyLe-
CcTBeHHble npasa: y4eb. / otB. peg. E.A. CyxaHos. M., 2005.
C. 183—184 (aBTOp cooTBeTcTBYyIOLY€Ero pasgena — E.A. Cy-
XaHos).

Oppenesckmi A.M. O 3awmte npaBa cOO6CTBEHHOCTU HA He-
Aswxumoe umyljectso // Xossvicteo v npaso. 2007. Ne 2.
C. 92—96.

Cm.: Pygoksac A.[]. KoMMeHTapuii 0TAenbHbIX O/TOXEHWU 10-
craHosnerusi [NneHyma BC P® n BAC P® ot 29 anpernsi 2010r.
Ne 10/22 «O HeKkoTOpbIX BOMpOcax, BO3HUKAIOLMX B CyAe6GHOM
MpaKkTvKe Mpu paspeLueHnn CriopoB, CBA3AHHbIX C 3aLynTou
npasa CO6CTBEHHOCTU 1 APYrnX BeLYHbIX Npas» B CBETE rpsay-
eu pegpopmsl IpaxigaHckoro kogekca Pocewiickori ®epepa-
ymm // BectHuk BAC P®. 2010. Ne 7. C. 68—69.
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A.[l. PygokBac nonaraer, 4TO «permctpayunuoHHas 3anucb
OaeT nuuy, Ha MMs KOTOPOro oHa BHeceHa B EIMPI, xo3sit-
CTBEHHOE roCrnoACcTBO Hag OOBLEKTOM HEABMXXMMOCTU, MO
CBOVIM HOPUAMYECKMM NOCNEeACTBUAM NOJ06HOE dhakTu4e-
CKOMY 0651ajaHuio ABMKMMOM BELLbHO»®.

Peluas Bonpoc o0 BUHAMKALMW HEOBUXMMOMO UMY-
LLecTBa, HEOBXOAMMO Yy4YMTbIBaTb, YTO JaXe Hau-
6onee NPUMUTMBHOE MpencTaBfeHne O BnageHuu
KakK 0 haKTMYEeCKOM rocrnoAcTBe nvua Haf BeLlbto
He npegnonaraeT NOCTOSHHOrO PU3NYECKOro KOH-
TPONsi HaZ UMYLLLECTBOM.

«na maccbl Bellel OcCyLllecTBieHMe COOCTBEHHOCTU
BOBCE HE CBA3aHO C YCMOBUEM JSIMHHOMO UMM peanbHoro
NPUCMOTPA; NX SKOHOMUYECKOE Ha3Ha4YeHne UM ux npu-
pOfHble CBOWCTBA HEPEOKO MCKIIOYaloT BCAKYH OXpaHy
nnn npmucmoTp. KpecTbsiHUH He MOXET OGHECTM CBOU Nyra
W NallHW CTEHOK ANA TOro, YTo6bl OrpaguTb CBOK 3EM-
10 OT BO3OENCTBUIN TPETbEro nuua...»” [1ng KoHcTaTauum
BNafeHns [OCTaTo4HO, eCcnm NNLO UMEeeT BO3MOXHOCTb
BO3[ENCTBOBATb Ha Bellb, MPUYEM BO3MOXHOCTb 3Ta
OCHOBaHa He CTOJfIbKO Ha (hM3MYecKol BRacTW, CKOJSbKO
Ha NpaBOBbIX U HPABCTBEHHbIX rapaHTuax®. Ecnu xe cob-
CTBEHHWK MMM WMHOW 3aKOHHLIN Brnagenel okasblBaloTcs
NULLEHHBIMM TakKoW BO3MOXHOCTW, BnafeHune npekpata-
eTcq. B aToM cMbicne n co6CTBEHHUK OBUXUMOW BeLLM,
KoTopasi BbiGblfla U3 ero rocnofcTea B pe3ynbsraTe npaBo-
HapyLleHus (YKpageHa, usbsita ¢ NpUMEHEeHNEM Hacunus
UNn yrpos), 1 co6CTBEHHUK HEOBMXXUMOCTU, KoTopasi 3a-
XBayeHa TPeTbUMK NMLaMK, OKa3blBalTCs B OAUHAKOBOM
MOMOXEHUN NnUa, yTpaTUBLLEro BafieHne U UMetoLLero
WHTEpPEC B ero BOCCTaHOBIEHNN.

MpenctaBnseTca Takxke, YTO BO3MOXHbIE HapyLUeHWUs
npaB Ha 06BbEKTbI HEABMKXMMOCTU HE CBOLATCS UCKITHOYN-
TeNbHO K CO30aHuI0 NPensTCTBUA B NoSib30BaHUW. Ecnu B
KBapTMpPe COOGCTBEHHUKA UMM HA €ro 3eMesIbHOM y4acTke
XO3MHU4YaET MNOCTOPOHHUIA CYOBHEKT, & caM COBCTBEHHMK
NMLLIEH BO3MOXHOCTW BO3AENCTBOBATb Ha MpuHapnexa-
WMA eMy OObEKT HEABUXMMOCTU (HapyLUUTENb YCTaHo-
BWUS OPYror 3aMOK Ha ABepU, BbICTABUS OXpaHy Ha camo-
BOJIbHO 3aHSTON TEPPUTOPUM), 3TO ECTb HE YTO UHOE, KakK
yTpata BO3MOXHOCTM HEenocpeacTBEHHOrO BO3OENCTBUA
Ha Bellpb, T.e. yTpaTa BnageHus. ViHoe geno, korga cob-

% Pynoksac A.[. Yka3. couy. C. 72.
7 WNepwmHr P. O6 ocHoBaHun 3aLmTsl BageHns. M., 1883. C. 148.
8 Tam xe. C. 146—147.



CTBEHHVK HaxoAuTCA Ha CBOEM 3eMeSIbHOM y4acTke, a
Opyroe nNuuUo (HanpumMep, Cocea) 3anaxmeaeT YacTb 3eMm-
N MAK CUCTEMATMYECKM MPOXOAUT Yepes3 y4acToK Cco6-
CTBEHHVKa, nonaras ce6a ynpaBOMOYeHHbIM Ha Mofo6-
Hble JencTBus. B 9TOM cnyvae BO3MOXHOCTb KOHTPONS,
rOCMoACTBA Haf MMYLLLECTBOM COXPaHSIeTCs, HO COGCTBEH-
HUKY CO3[aTCA NOMEXW B OCYLLIECTBIIEHNM ero npasa.

CyliecTBoBaHME pasfnMyHbIX MO XapakTepy W nocneg-
CTBMSIM HapyLLEHWI NpaB Ha HEABWXMMOCTb OTMe4asoch
elle OOPEBOMIOLUMOHHBIMU LMBUAUCTaMn. «HapylieHue
BMageHns MOXeT COCTOATb B COBEPLLUEHHOM YCTPaHeHun
rocnofcTea, 1 Toraa 3awmra 6yaeT HanpasfieHa Ha BO3-
BpaLLieHVe BnageHuns, HanpmMmep, KTo-HMbyab camOBOSb-
HO 3aHsAN MO0 3aropofHyto gady. HapylieHve snageHus
MOXET COCTOATb B AENCTBUAX, NPENATCTBYIOLLUX UCKITHO-
YnTenNbHOMY rOCNOACTBY Bnagesnsua, 1 Torga sawmra 6y-
JeT HanpaerieHa Ha oOxpaHeHue BnageHus, Hanpumep, co-
cep yctpoun cebe Jopory K NYenbHUKY 4epes MO 3eMII0
WK KTO-NNM60 pyeuT Mo nec u cnnaensaeT 6pesHa. B nep-
BOM Crlyyae Lefnb UCKa 3akni4aeTcs B BOCCTaHOBNEHUU
npexHero hakTM4eCcKoro COCTOSHMS, BO BTOPOM — B MNpu-
HATUW Mep, NPeNATCTBYOLLMX NULY NPOJOKaTb HapyLule-
Hue», — nucan [.®. WepLieHeBun4®.

XapakTtep HapyLleHus (yTpaTa hakTMHeCcKoro rocrnoacTea
Hag BeLLbl0 UM MHble MPENSATCTBUS B OCYLLECTBIEHUM
BELLHOro npaea) 6bii NOMOXEH B OCHOBY BblpabOoTaHHbIX
PUMCKMM NPaBOM M BOCMPUHSATLIX MHOTMMU COBPEMEHHbI-
MK MpaBonopsaKamn BnagenbYecknx CPeacTs 3aluTbl.
Hapsiny ¢ nHTepgukTamm 0 BO3BpaTe ABMXUMbIX BELLEN
NPUMEHSNNCL UHTEPAMKTbI O BOCCTAHOBIIEHUWN BNaaeHus
HeOBMXXUMOCTbIO™®,

CoBpeMeHHble NPaBOMNOPSAAKN TaKXe Y4UTbIBAKOT Xapak-
Tep HapylLleHusi BeLyHbIX Mpas npu onpegeneHvun cno-
co60B WX 3awmTbl. Hanpumep, B cT. 859 'epmaHcKoro
rpaXKaaHCKoOro YrnoXXeHusl, NOCBSALLEHHOW CaMOMOMOLLM,
Hapsgy C cuTyauuven NULIEeHNs BnafeHus OBVXUMOW Be-
LLIbIO OMUCLIBAETCA Takoe HapyLUeHue, Kak JiMLeHne Bra-
[eHns1 3eMesibHbIM y4acTKOM, N ero npasoBble nocnep-
cTBMA (MpaBo BnagesbLa BOCCTAHOBUTL CBOE BageHue,
yOoanve HapyLLuTens ¢ 3axsadeHHoro yvactka). MNpaeuna

9 UlepLueHeBun4 [.®@. Y4e6HUK PYCCKOro rpaxpiaHCKoro rnpasa.
M., 2005.T. 1. C. 267.

10 Tak, nuLieHne co6CTBEHHUKA BO3MOXHOCTW [OCTyna Ha 3e-
MeJIbHbIN y4acTOK — OfAWH U3 XapakTepHbIX C/lydYaes, nogna-
[aroLymx nog gevictame nHrepamkta unde vi (D. 43, 17, 1).
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TEMA HOMEPA:
3alynta npasa COOGCTBEHHOCTU: YaCTHONPABOBbIE
cpeacTBa U Ny6rIM4YHO-NPaBOBbIE ACMNEKTb

0 3aluuTe BNafeHUs HeABMXXMMOCTBIO MMEIOTCA U B pafe
Opyrmx 3apy6exHbIX kogndukaumi'.

Bo3MOXHOCTb yTpaTbl BlafeHUs HeABMXUMbIM UMYLLIe-
CTBOM Mpu3HaBanacb 3aKOHOLATENbCTBOM [OPEBOJIIO-
LMOHHOM Poccuun: Bcsikoe BnageHue, gaxe He3akoHHoe,
OXpaHsANoCb OT HacuiMs M camoynpaBcTBa BMOTb A0
MOMEHTa paspeLLeHns cropa O NpUHaOIeXHOCTU BeLUM
B cypebHom nopsagke (cT. 531 Ceofa 3akoHoB). M ecnu B
OOKTPWHE TOro BpeMeHU K 06CyXaancs Bonpoc o cepe
NnpUMeHeHus1 Bnafesib4ecknx UCKOB, TO NULLb B OTHOLLIE-
HUW K OBUXUMbIM BeLLam'2.

WNckn 06 uctpeboBaHnM 0OLEKTOB HEABVXKMMOCTU U3 Yy-
)KOro HEe3aKOHHOrO BMIafieHUsi BCTPEYaOTCA B COBPEMEH-
HOW CcynebHOM MpakTuKe: nepenen KopnopaTUBHOW CO6-
CTBEHHOCTW, peifepckne 3axeaTbl, COMPOBOXAAOLLMECSH
HaCWINbCTBEHHBIM BTOPXXEHNEM B YyXXOI 06BEKT HEOBUXU-
MOCTW, CTanu B nocnegHue roapl o6blAeHHbIM ABIIEHNEM.
3HaunTensHOe pacnpocTpaHeHue Mosyymna Takke BWH-
aviKkauma onst UIcTpeboBaHns HeOBUXMMOCTH, NepenaHHoN
no chesnke, NPM3HaHHOW BMOCNEACTBUN HE3AKITIOHEHHON 2,
Bce 3TO He MO3BOMSIET COMMAcUTLCS C YTBEPXAEHVEM
A. OpOeneBckoro 0 TOM, YTO «C MO3ULUIA POCCUIACKOrO
3akoHoAaTeNbCTBa BUHAMKALMOHHBIA UCK B KAYECTBE Cro-
coba 3aLnTbl HapyLLEHHOMO MPaBOMOYUSA BliafeHNs MOXET
ObITb NPEABABEH NULLL B OTHOLLEHWM OBVXXMMON BELLN» 14,

Mpes npuaaHusi caMOCTOATENbHOMO 3HAYEHUs! BNafeH o
KaK XO3AMCTBEHHOMY FOCMOACTBY Ha[ OOGbEeKTOM HenBU-
XXUMOCTW He TOJIbKO He ABMSIETCH NOPOYHON (Kak nonara-
et A.l. Pygokeac), HO 1 UMEeT OCHOBY B [EWCTBYHOLLIEM
3akoHopaTenbcTBe. Tak, 3 aHanusa Hopm rnasbl 30 MK
P® cnegayet, 4To Ha NpoaaBLa HeABUMXMMOrO UMYLLLEECTBA
BO3/1araloTcsi [BE OCHOBHble 00513aHHOCTW: nepenaTb
06BLEKT HEOBMXXUMOCTM NOKYNaTento U obecneydnTb nepe-
X0 K nocnegHeMy npaea co6cTBeHHoCTH (cT. 551, 556) .

""Cm., Hanp.: cT. 40—41 3akoHa 0 BeLyHOM rpaBe SCToHUM,
cT. 166.3 paxgaHckoro kogekca AsepbavigxaHa.

2Cm.: LLlepieHeBuy I".®. Ykas. co4. C. 265.

8Cm.:  noctaHoBneHnss ®AC [anbHeBOCTOHYHOro  OKpyra
o1 14.11.2006 Ne ®03-A51/2006-1/3948, ®AC Bonro-Bsrckoro
okpyra ot 07.11.2006 ro geny Ne A17-703/2-2006, ®AC [lo-
Bosmkckoro okpyra ot 10.02.2005 Ne A49-981/04-149/24.

4 Oppenesckuii A.M. Ykas. cou. C. 95.

5 CriegyeT corniacuTbCsl C BbiCKa3aHHbIM B KOPUANYECKOV inTepa-
Type MHEHWEM O TOM, YTO 3T 005I3aHHOCTY BO3N1araroTcsl Takxe
Ha n1yo, oTyyXxaaroLyee HeABYXXUMOCTb M0 MHbIM OCHOBaHW-
SIM, HEXesN peasibHble [OroBopbl OTYHYXAEHMs (CM.. Xackesb-
6epr B.J1. [paBoBas npupoRa n 3Ha4YeHne rocy[apCcTBEHHOM
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«Hapgnexallee wucnonHeHne oba3artenbcTBa npogasua
TpebyeT coBepLUeHUs OBYX OENCTBUA, KOTOpble HEOHXO-
OVMMO pasfnuyaTb: OHWM OT/IMHAIOTCA MO CBOEW NMpaBOBOW
npupoge, COQep>XaHuio, MOMEHTY coBeplueHus. OpHo
npeacTaBnseT co6on 4aCTHONPAaBOBOW BONEBOWN akT o6e-
NX CTOPOH — Nepepayy MMyLLLECTBa; ApYroe — ny6nnyHo-
NpaBoOBOWM aKT — rocy4apCTBEHHYI0 perncrpaumio nepe-
xofa npaBa CO6CTBEHHOCTM (MHOr0O BELLHOMO npasa)»'e.

Takum 06pa3om, BHECEHME 3anncu O npase cob6-
CTBEHHOCTW npuobpeTtartens B peecTp Mno npaso-
BbIM MOCJIeACTBMAM HE TOXAECTBEHHO nepefadye
BnageHna HeaBM>XXMMbiM UMYLLIECTBOM.

Ecnu nepepada umyllectBa cCBUAETENLCTBYET 06 MC-
NOSIHEHUN NpPOAAaBLOM COOTBETCTBYOLEN 06583aHHO-
CTW, TO NpefcTaBfeHne BCeX HeobXoaMMbIX ONsi rocy-
[apCTBEHHOW peructpaumm 4OKYMeHTOB obecrneynBaeT
nepexop npasa Co6CTBEHHOCTU K npuobpeTaTtento, T.e.
Hagfnexallee MWCnonHeHne 06583aHHOCTU, NpPenycMo-
TpeHHon cT. 549 TK. O noHumaHun 3akoHopaTenem
BNafleHUs KakK XO35MCTBEHHOro rocrnofcTBa Hap He-
OBMXXUMbIM MMYLLIECTBOM CBUAETENbCTBYET M TOT (haKT,
YTO, HECMOTpPSA Ha dopmanu3auuno UcnonHeHua', npo-
haBel, HEBMXXUMOCTU OOMKEH OCYLECTBUTL hakTuye-
ckyto nepegady BnageHus (n. 1 ct. 556). O653aHHOCTb
npogaBsua Mo nepefadye HeOABMXMMOCTU cUHMTaeTcs
WUCMOMHEHHOW MpU HanuMyum akTU4eckoro cocTtaBa,
BKJ/IHOHAtOLLIEro [iBa OPUANYECKMX dhakTa: (n3nyeckoro
(B BMOE Bpy4YeHMsa Belum nokynaTento) n opmManbHO-
topuanyeckoro (B Buae noanucaHmsi CTOpoHamMu OOKY-
MeHTa o nepepadye)’s.

MN3noxeHHOe MOo3BOMSET YTBEpPXaaTh, YTO BnageHue He-
OBXUMbIM MMYLLIECTBOM HE CBOAUTCA UCKITHOHUTESbHO K
IOPUONYECKOM COCTABNAIOLLEN («BNageHMio Mo 3anmcu»),

pervcTpayum npasa cobcTBeHHoCcTn // Xackensbepr b.J1. [pax-
JaHckoe npaso: n3bp. Tp. Tomck, 2008. C. 1286—129).

16 Xackenbb6epr b.J1. Ykas. co4. C. 128—129.

17 PopmasbHbIVi XapakTep UCMOIHEHNs 0653aTeNnbCTBa o rnepe-
faqe HeaBWXVWMOCTY BbIpaxaeTcs B TpeboBaHWM cocTaBsie-
HUS 1 MOANMNCaHNs CTOPOHaMM JOKYMEHTA, YAOCTOBEPSOLEero
nepena4vy npeameTa Caenku, — NepesaToyHoro akTa.

8 Cm.: MpaxpgaHckoe npaBo: y4eb. B 3 1./ nog pea. A.l1. Cepree-
Ba.M.,2009.T.2.C. 116—117 (aBTop rnasbi — B.B. PoBHbi);
Xackenbbepr b.J1. Yka3. co4. C. 129—130. CamocTosATesib-
HOe 3Ha’YeHwe BrIafleHVs HEABVXXKUMOCTbIO OTMEYaeT Takxe
A.B. liBabayap (O cypebHou 3aLynte npaB Ha HEABWXUMOE
umyyectBo // BectHuk BAC P®. 2010. Ne 11).
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a (akTuyeckoe o6nafjaHMe OO6BLEKTOM HEeOBMXMMOCTU
(BOMpeKu cyLlecTBYOLLEMY B HAy4YHOW NuTepaType npea-
CTaB/EHUIO) HE ABNSAETCA (OUKLMEN'™®.

MNpepncraBngeTcsd, 4YTO POCCUNCKOE rpaxkaaHCcKoe
npaBo paHee He UMENO N HE UMEET cenyac Ton Ha-
LMoHanbHoM cneuuduky, Kotopas orpaHuyvsana
Obl cdrepy NPUMEHEHUsI BUHOVKaLMU NULLb OBUXU-
MbIMU BeLLaMU.

Bonee Toro, kak yxe 6bI51I0 NOKa3aHo, Takoe HapyLleHne
npasa COBCTBEHHOCTU, KaK N1LLEHNE BNaaeHUs HeABUXMN-
MOCTbIO, N afeKBaTHbIN emMy crnoco6 3aLuThl (BI/IH,EU/IKa-
LMH) HUKorga He mucknw4anancb B 0Te4eCTBEHHOM rpax-
OaHCKOM npase.

2. BuUHaMKauus HeBMXXUMOCTH
B YCJIOBUSIX FOCYAapCTBEHHOW
perucTpauum BeLHbIX Npas

B ny6nukaumsx, NoCBSLLIEHHbIX Npo6riemam 3aLuTbl Npas
Ha HeOBWXMMOCTb, BCTPEYAlTCA U Apyrue aprymeHThbl
NPOTMB NPUMEHEHWS TPaAMLMOHHbIX NPaBOBbIX CPEACTB B
cnyyae HapyLleHus BeLLHbIX MpaB Ha HeABWXUMOE UMY-
LecTtso. o MHeHMIO psiaa aBTOpoB, OCO6EHHOCTU NPaBo-
BOIrO pexunma HefiIBMXXUMbIX BELLER, 1 Npexae BCero rocy-
[apCTBEHHas permcrpaums BeLLHbIX NpaB, NPEensTCTBYOT
MCMoNb30BaHUIO BUHAMKaLMOHHOIMO ncka. E.A. CyxaHoB
nonaraer, 4YTO MMYLLIECTBEHHbIE NpaBa B OTHOLUEHUN 06b-
€eKTa HeIBXKMMOCTM BO3HMKAIOT, U3MEHSAIOTCA 1 npekpa-
LLLAKOTCA TONBKO B MOMEHT rocyAapCTBEHHOW permctpaumm
(BHECEHUS COOTBETCTBYIOLLEN NpaBOyCTaHaBNMBAOLLEN
3anucy B EOvHbIN rocygapcTBeHHbIn peecTp). MNostomy
CMop O HanNMyMWM UNM OTCYTCTBUM BELLHOMO npasa Ha Ta-
KOM O6LEKT Bcerga CBOAUTCA K CMOpY O NPaBuiibHOCTU
yKasaHHOM 3anvcu u JOSMKeH peluatbes nyteM 3assne-
HWA UCKa O MPWU3HaHWW NpaBa, a He O BMHAMKaUWUW UK
pecTuTyummn.

9 [lokasaTesibHO, 4TO, MogdepXaB criepBa MHEHWE O HEeBO3-
MOXHOCTY BUHAMKALUUN HELABUWXKUMOCTU, B XOA€ AalslbHenLImnx
paccyxaeHmi A.[. Pynoksac npuxoauT K BbIBOAY, YTO UCK
CcoO6CTBEHHMKa 06 ocrnapuBaHun 3aperncTpupoBaHHOro rnpa-
Ba — pa3HOBUAHOCTb MCKa 06 UCTPE6OBaHUN UMYLLECTBA N3
He3akoHHoro BnageHwsi (Pygoksac A.[. Ykas. cou. C. 69, 72).

20 Cm.: MpaxgaHckoe npaBo. B4 1./ 07B. peg. E.A. CyxaHoB. T. 2.
C. 184, CyxaroB E.A. O noHsiTun HeABMXXUMOCTU U €ro BIUS-
HUW Ha Opyrue rpaxpgaHcKo-rpaBoBbie kateropuy // BecTHuk
rpaxgaHckoro rpasa. 2008. Ne 4.



HecKkonbKo MHYI0 MO3ULUMI0 NO 3TOMY BOMPOCY, TakXe He
6eccnopHyto, 3aHan B.B. ButpsHckuii: B cnyyae, korga
B peecTpe MMeeTCs 3anncb O MPUHAANEXHOCTN OObEK-
Ta HeABMXUMOCTN MHOMY, YEM UCTel, 1Ly W BnageHue
3TUM 06BEKTOM YTPaYeHo, «pearnbHas 3almMTa UHTepecoB
COBCTBEHHMKA C MOMOLLbIO BELLHO-NPaBOBbIX CPeAcTB
oKasblBaeTcs HEBO3MOXHOW. Beb npeabaBnsas Kak BUH-
OVKAUMOHHBIN, Tak WM HeraTopHbIA MCKKW, nuuo (McTel)
JOIMKHO pacnonaraTe 6eCCrnopHbIM JoKasaTenbCTBOM Ha-
NMYNA Y Hero npasa CO6CTBEHHOCTU HA COOTBETCTBYOLLIEE
UMYLLECTBO, KAKOBbIM NMPUMEHUTENBHO K HEABUXMMOCTU
MOXET CNY>XMWTb NULLb COOTBETCTBYIOLLAA perncTpaumoH-
Haa 3anuck B EgnHOM rocygapcTBeHHOM peecTpe npas
Ha HeBMXMMOE UMYLLIECTBO. B HalleMm xe cnyyae Takas
perncTpaumoHHas 3anvcb UMeeTcsl, HO OHa YAOoCTOBe-
psieT NpaBo COHGCTBEHHOCTM OTBETYMKA HA CMOPHYI0 He-
OBWKNMOCTb, YTO camMo CO60M UCKIOHaeT BO3MOXHOCTb
YOOBNETBOPEHUS BUHAMKALMOHHOIO WAM HeraTopHOro
ucka»2'. B cBsi3n ¢ 3TMM aBTOp nonaraet, 4TO B ONUCaH-
HOM cUTyaumMm COBCTBEHHWK [OSMKEH 3asBnsATb ABa Tpe-
60BaHUSA: UCK O MPU3HAHWM NpaBa COOBCTBEHHOCTU (4TO-
6bl OCMOPUTbL 3aPEerMcTpPMpoBaHHOE NPaBO OTBETHUKA) U
BUHOWKALMOHHBIN UCK ANt BOCCTAHOBMEHNA YyTPa4eHHOro
BMageHus HeABMXXUMbIM UMYLLECTBOM?,

Cx0Xui noaxof K peLleHnio Bonpoca O BUHAMKALMM He-
OBUXMMOCTU MOXHO OBHapyXuTb B npoekTe KoHuenumm
pa3BMTUA 3aKoHOOATENbLCTBA O BELHOM npase: «Hagne-
XaLLyin CO6CTBEHHUK (06nafaresis MHOro BELLHOro npaea),
yTpaTuBLLMIA BrafgeHne 06bEeKTOM HeOBMXUMOCTH, B Chy-
Yyae rocymapCTBEHHON PerucTpaumm COOTBETCTBYIOLLEro
BELLHOrO MpaBa Ha 3TOT 06bLEKT 3a APYIrM NALIOM [OSIKEH
OCMOpUTbL 3apPerMcTpUpPoBaHHOE NpaBo (MPeabsBUTL MCK
O MPU3HaHUK CBOEro rnpasa) B Ka4yecTBe 06A3aTenbHOro
YCIOBUSA ONA NpeabsaBeHNs BUHANKALMOHHOrO MUCKa; Ha-
3BaHHble TPEB6OBaHUSA LOMKHbI ObITh NPeabABNEHbI OfHO-
BpPeMeHHO. pryem ecnm HeT OCHOBaHWIA AN YOoBNeTBO-
PeHVsi BUHOMKALWMOHHOrO MUCKa, B TOM YMCNe BCIeACTBMe
NCTEYEeHMs CPOKa MCKOBOM AABHOCTU, TO B YAOBMETBOPE-
HUM 1CKa O NPU3HaHUM NpaBa [AOSXKHO BbiTh OTKA3aHO»23,

21 ButpsiHckuii B. HekoTopbie npobriembi 3alynTel npaBa coo-
CTBEHHOCTU Ha HeABWXXUMOCTb // Xo3swicTBo u ripaso. 2008.
Ne 5. C. 37—38.

22 ButpsiHckmvi B. Ykas. couy. C. 38. AHanorn4Hoe MHeHve BbICKa-
3biBaeT C.B. MopryHos ([pobnembl BUHAMKaLMN B rpaxgaH-
CKOM ripaBe v cy[ebHo-apbuTpaxxHou npaktuke // 3akoH. 2010.
Ne 6. C. 102).

28 [NpoekT KoHuenumn passuTus 3aKOHO[ATENIbCTBA O BELYHOM
npaBe // BectHuk BAC P®. 2009. Ne 4. C. 117.
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TEMA HOMEPA:
3alynta npasa COOGCTBEHHOCTU: YaCTHONPABOBbIE
cpeacTBa U Ny6rIM4YHO-NPaBOBbIE ACMNEKTb

B npoekTe OTCYTCTBYET Kakoe-nmbéo 060CHOBaHWe npen-
naraembIXx U3MeHeHWn. TeM He MeHee, y4uTbiBas, 4TO
HalledLwwasn oTpaxeHne B NPoeKTe No3uumsa UMeeT MHOro
o6Lero ¢ NpouMTMpPOBaHHbLIM Bbile MHeHUem B.B. But-
PSAHCKOro, MOXHO MpPennonoXnTb, YTO B €e OCHOBY MO-
JNIOXeHbI Te Xe OoBOAbl, YTO cofepXxarcs B ero paborTe.
[Mo3TOMYy MMEET CMbICST OCTaHOBUTLCS Ha HUX NOAPOOGHeeE.

Mpexpae Bcero, HenMb3sa COrMacuTbCca € yTBepXae-
HMeMm, 4TO 3anmcb B EOMHOM rocygapCTBeHHOM
peecTp npas Ha HegswxXumoe mmyLlectso (EMPI)
ABNAeTCcA 6eCCI'IOprIM ookKka3aTtesibCTBOM Hann4vuna
npasa CO6CTBEHHOCTU HA OOBLEKT HELBUMXXMMOCTN.

HeiictBuUTENBHO, NpeacTaBneHne [okasaTeNnbCTB npu-
HaO1IeXXHOCTU BELUM Ha NpaBe COO6CTBEHHOCTU WU MHOM
BELLHOM MNpaBe ABNAETCA O4HUM U3 YCNOBUIN YOOBNETBO-
peHus ucka o6 UCTpeboBaHUN UMYLLIECTBA U3 HE3AKOHHO-
ro BnageHus Ha ocHoeaHum cT. 301 K24, B 3TOM cMbIcne
B.B. ButpsiHckuin npaB, nonaras, 4To BUHAMKAHT OOSKEH
obnagaTte AoKasaTenbCTBaMM Hanuyus y Hero npasa
co6cTBeHHoCcTU. OpgHako NpuaaHve akTy rocynapCTBEH-
HOW perncrpauum BeLLHOro npasa CBOWCTB 6€CCriopHOro
JokasatesibCTBa He COOTBETCTBYET OpPUONYECKOMY 3Ha-
YEHUIO FOCYOapCTBEHHOM perncTpaumm u He cnegyet u3
HOPM 3aKOHa.

Hopma n. 1 c1. 2 ®epepanbHoro 3akoHa ot 21.07.1997
Ne 122-®3 «O rocygapCTBEHHOW perucTpauuv npas Ha
HeABMXMMOE MMYLLIECTBO U COENOK C HUM» MpU3HaeT 3a
aKTOM rocyfapCTBEHHOM permcTpaumm BellHbIX npas Jo-
KasaTenbCTBEHHOE 3Ha4YeHue, OOHOBPEMEHHO fonyckas
BO3MOXHOCTb OCMapvBaHusa 3apermcTpupoBaHHoOro npasa
B cyne6HoM nopsake?. NHbiMy cnoBamu, Hann4ne B pee-

2 [MpegcTaBrieHne WCTLOM [0Ka3atesibCTB  MPUHAaLIEXHOCTH
CIIOPHOV BELUYM SBIETCS HEOOXOANMbIM YCITIOBUEM Y[0BETBO-
PeHVs 1 ApYrux NCKOB B 3aLUnTy BELLYHbIX rpas. [MogpobHee 06
3TOM CM. farsee.

2 [NpencraBnsieTcs, 4To ronoxexHne abs. 2 n. 1 ct. 2 ykasaHHo-
ro 3akoHa criegyet MoHMaTb He Kak ycTaHOBJIeHne criocoba
3aLYUTbl UHTEPECOB NNLa, HapyLLEHHbIX HalMYnem He CoOT-
BETCTBYIOLEN [EeViCTBUTENIbHOCTU 3anncy B peectpe, a Kak
npegnucaHve onpenResIeHHoro nopsaxka 3aLutsl — cy[ebHo-
ro (cm. 06 arom: Jlomuaze O.I"., Jlomnuase 3.10. 3awmta npas
COOCTBEHHUKA HEABWXUMOCTY U CTabuIm3aLmsi rosioKeHus ee
npuobpertarens: BavsHue pernctpauymy // Becthuk BAC PO®.
2007. Ne 1). CypebHasi npaktnka WCXOAUT U3 aHasiorn4Horo
TOJIKOBaHWS YKa3aHHOM HOPMbI: «3aperncTpupoBaHHoe npaso
Ha HeABWXXMMOE UMYLLECTBO MOXET ObiTb OCIIOPEHO TOJMLKO B
cyne6Hom nopsigke <...> OcrnapviBaHue 3aperncTpupoBaHHOro
rpaBa ocyLLeCcTBIIAETCS NyTEeM MPeabsB/IEHUS UCKOB, PELLEHUS
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CTpe 3anucu o npaeBe COH6CTBEHHOCTU criegyeT paccma-
TpuBaTh Kak [oKa3aTefNbCTBO MPUMHALIEXHOCTU 0O6beKTa
HeOABMXMUMOCTU Nnly, Ha UMA KOTOPOro caernaHa 3anucb,
HO OoOKa3aTenbCTBO OrpoBepXnmoe, He 6eccnopHoe26.

CnenyeT Takxe y4uTbiBaTb, YTO BO BCAKOM Cyde6GHOM
npowecce npeacTaBneHHble CTOPOHOM AoKasaTesnbCcTBa
MOryT ObITb OCMOPEHbI APYro CTOPOHOW; OKOHYaTesb-
HYI0 OLeHKY MM faeT cyn?’. OTo nNpaBuno OencTBYET U B
npowecce 06 UCTpeboBaHUM HEOBMXUMOM BELLUU U3 He-
3aKOHHOrO BNafileHns: ecnn OTBETUMK BO3paXKaeT NpoTuB
TpeboBaHWI UCTLA, CCbIIasACb Ha HanMyne 3anncu B pee-
CTpe, uctey Bnpase NPUBOAMTbL LOKa3aTenbCTBa, Onpo-
BeprarwoLlme npuHagIeXxxXHoCTb CIOPHON BELLM OTBETHUKY
M noaTBepXgarLlne Hanmyme y Hero npasa COOCTBEH-
HocTW. TakMM 06pa3om, CyLLIECTBOBaHWE 3apernctpupo-
BaHHOro npasa 6ygeT OCMOPEHO B COOTBETCTBUM C 3a-
KOHOM O peructpauuu, a npe3ymnumsa NpuHaaIexXHoCTH
HeOBVXXUMOCTU NnLy, YKa3aHHOMY B pPeecTpe B KayecTse
COO6CTBEHHUKA, — OMPOBEpPrHyTa.

MTak, ¢ TOYKMN 3peHus goKasblBaHUS BUHOMKALM-
OHHBbIN npouecc Hu4emM He OoTnn4vaeTcda OT npo-
Luecca O Npu3HaHMM nNpaBa COOGCTBEHHOCTWU: eCnu
MCTeL, HEe CMOXET 060CHOBAaTL 3asiBfIeHHOE TPebo-
BaHWe O NPUHAAJIEXHOCTU eMy CMOPHOWN BeLLU, OH
npourpaeT crnop.

Pasnunune 3akniovaeTcs NuLlb B TOM, YTO KOHCTataums B
Cyne6HOM peLleHnn Hanuymsa (OTCYTCTBUS) nNpaea y UCT-

10 KOTOPbIM SBISIIOTCA OCHOBaHWEM /151 BHECEHUS 3anncy B
ETPII» (n. 52 MNMoctaHosnenus lNneHyma BC P®, lMneHyma BAC
P® ot 29.04.2010 Ne 10/22 «O HeKOTOPbIX BOMpocax, BO3HU-
Karolmx B cyebHoV NpakTuke npy paspeLleHun criopos, CBsi-
3aHHbIX C 3aLYNTOV fpaBa COOCTBEHHOCTU U APYrnX BELYHbIX
npas»).

26 Kak BepHO O0TMeYaeTcsi B IOpyANYECKoN iuteparype, rocyaap-
CTBEHHasi percTpaums BeLYHbIX pas sBAETCA Mpe3yMnTuB-
HbIM (haKTOM, C KOTOPbIM CBSI3bIBAETCA MPEe3yMMnums cyLe-
CTBOBaHWS 3aperncTpupoBaHHOro rnpasa, ero oCToBepHOCTU
(cm.: Xackenbbepr b.J1. Ykas. cou. C. 106).

27 B HacTosLee BpeMs cyAebHble opraHbl TakxXe npu3HaroT BO3-
MOXHOCTb OCrapuBaHusi CO6CTBEHHUKOM 3a8perncTpupoBaHHoO-
ro npaea OTBETYMKA B pamMKax BUHAMKaLMOHHOro rpouecca.
B n. 36 lMoctaHosnenus NneHyma BC P®, lNneHyma BAC P®
Ne 10/22 pasvsicHsieTcsi, 4TO [okasaTesib.CTBOM rpasBa co6-
CTBEHHOCTU Ha HeABWXUMOE UMYLLECTBO SIB/IIETCS BbINNCKA
u3 ETPr. [lpu otcyTcTBum rocyRapCTBEHHOU peructpauum
rpaBo COGCTBEHHOCTU [OKAa3blBAETCs C MOMOLUYbIO JIH0ObIX
rpeayCMOTPEHHbIX MPOLeccyasbHbIM 3aKOHOAaTeIbCTBOM [O-
KasaresibCTB, MOATBEPXAArOLLMX BOSHUKHOBEHME 3TOro npasa
y uctya (cm.: BectHnk BAC P®. 2010. Ne 6. C. 93).
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Lia Ha CNopHbIA 06BEKT 3aBepLUaeT MpoLecc 0 NPU3HaHUU
npaBa COBCTBEHHOCTM, TOrda Kak B npouecce 06 mucTpe-
60BaHMM BELLW NOATBEPXAEHME (haKTa NPUHAANIEXHOCTM
BELUW UCTLY BbICTYNAET O4HUM U3 yCI0BUI ANs BOCCTa-
HOBJMEHMS YTpa4YeHHOro BnafeHus. B cBf3n ¢ 3TUM HeT
HMKaKMX npoLeccyasibHbIX NPEnsTCTBUIA ANst BbIACHEHWUSA
BOMpoca O MPUHAONEXHOCTU CMOPHOM HEABMXMMOCTA B
pamMkax BUHOMKaLMOHHOIo npouecca.

3. NHble npensaTcTBUA NS BUHAMKALMN
HeaBUXMMOCTH

MoyemMy Xe COOGCTBEHHUK, JULLEHHbIA BnageHus o6b-
€KTOM HEABWXMMOCTU, NPaBO Ha KOTOPbLIA 3aperncrpu-
poBaHO 3a ApyrMMm NUUOM, OOSKEH OAHOBPEMEHHO 3a-
ABNATbL ABa TpeboBaHUAa? Euwle ogHO 06bACHEHWE 3TOMY
MOXHO O6HapYy>XnTb B UHTEPBbLIO OOHOr0 U3 paspadboTyn-
KOB npoekTta KoHuenuuu passBuTUS 3akoHOoAaTenbCTBa
O BeLUHOM npaBe. KOMMeHTUpys obLuive HanpasfieHus
COBEpPLUEHCTBOBaHMA 3aKOHOA4ATENbCTBA O BELLHbIX Mpa-
Bax, P.C. beB3eHko oTmeYaeT: «[10 HegaBHEro BpeMeHU
3awmta gobpocoBECTHOrO NpuobpeTaTens, OCHOBaHHas
Ha cT. 302 'K P®, gocTtaTtoyHo NpocTo o6xoamnach ny-
TeM npepbsiBlieHUss Ucka O Mpu3HaHuM npaea. 3aTem B
npakTuke lNpeangmyma Bbicwero Ap6utpaxHoro Cyaa
P® no KOHKpeTHbIM Aefnam HameTunacb TEHAEHUUSA: ecnv
Tbl HE BNajeellb CMOPHOM BELLbl, TO C UCKOM O Mpu-
3HaHWM NpaBa Tbl CMOXELLUb NMOWTU TOMbKO B TOM Criy4ae,
ecnn elle OAHOBPEMEHHO 3asBULLL 06 UCTPebOoBaHUN B
CcBOe COGCTBEHHOE BnafeHwe. DTOT Noaxon HarnpasfeH
Ha npegoTBpalleHne crnyyaeB, Korga numuo, cuutaroLlee
cebsi COBCTBEHHUKOM, 3asBMSET K BnagesnbLly UCK HE O
BUHAVKAUUK, a O NpU3HaHUKM npasa»2°. Takum o6pas3om,
npegbsBieHne BUHOUKALMOHHOMO TpeboBaHUA COBMECT-
HO C MCKOM O MpM3HaHMK npaBa paccMaTpuBaeTCs Kak
CPeacTBO pelueHus npobnemMbl NPUMEHEeHUs HeHaane-
Xaulero cnocoba 3alumTbl — UCKa O NPU3HaHUKU npasa
CO6CTBEHHOCTU Ha HEABMXUMOCTb BMECTO Ucka 06 ee
nctpeéosaHmun no npasunam ct. 302 K. B Takom kaye-
CcTBe, NO-BUOUMOMY, BOCNPUHUMAIOT KOHCTPYKLMIO «BUH-

28 MHeHne 0 BO3MOXHOCTU 1 [OCTATOYHOCTU 3asiB/IeHWNsT BUHAN-
KauyMOHHOIro mcka [Jsisi UCTPeboBaHusl HEABUKUMOCTYU BbiCKa-
3bIBaETCA U ApyruMu aBTopamu (cMm., Hanp.: Cnecapes B.J1.,
Sxkumos A.A. AKTyarsibHble BOMPOChl BUHANKALMN HELABMXXUMOC-
™ // 3akoH. 2007. Ne 9. C. 107—113; Pygoksac A.[. Yka3s. co4.
C. 70; LLIBabaysp A.B. Yka3. co4. C. 35—37).

29 [paxxgaHckmvi nepeBopoT (MHTEpBbto ¢ P.C. beB3eHko) // 9XK-
Kpuct. 2009. Ne 10.



anKauua nntoc TpeﬁOBaHVIe O Npu3HaHuM npaBa» aBTO-
pbl NpoeKkTa KoHuenumn pa3BuUTUA 3akoHogartesnbcTea o
BeLlHOM npase.

BbipaboTaHHbI cyaaMmu 1 nogaep>KaHHbIi B 4aHHOM Mpo-
€KTe MOAXO0A K COOTHOLLEHWMI0 Ha3BaHHbIX CNOCOOOB 3a-
LWUTbI NPeacTaBnaeTCca HeyaaqHbIM No CeayoLLmnM coob-
paxeHusiM. O6bABNAS 0 HANMYUN HE COOTBETCTBYIOLLIEN
3aKOHY NpaBoONPUMEHNUTESNBHOM NPaKTUKK, pas3padoTHMKn
NpoeKTa He MbITalTCs ONpeaenvTb NPUHUHY ee BO3HUK-
HoBeHUA. Mexpay TeM MpuyuHa o4eBuaHa: OTCYTCTBUE
HOPMaTUBHOW OrnpenesnieHHoOCTM B peLleHun Bonpoca 06
OCHOBaHWM W YCNOBUSAX MPUMEHEHUS Takoro crnocoba
3alnThl, KaK UCK O MpU3HaHMM MnpaBa COOGCTBEHHOCTW.
BHeceHue cooTBeTCTBYIOLNX M3MeHeHn B rnasy 20 K
no3Bonuno 6bl AOCTU4Yb HEO6XOAMMOro eAMHoO6pa3ns
B MPYMEHEHUN HOPM O 3aluuTe BELUHbIX NpaB U peLunTb
npo6rsieMy B paMKax CYLLECTBYOLLUNX NpoueccyanbHbIX
npaeun. YCTaHOBMB OTCYTCTBME YCMOBWUA ANA MpUMeEHe-
HUS UCKa O NPU3HaHWK, CyA OTKa3blBaeT B YAOBETBOpPE-
HUM TPeboBaHUA UCTLA B CBA3WU C UCMOSb30OBAHNEM He-
Hagnexawlero cnocob6a 3aLuTbl.

MoxHo npmBecTn ellle 0gHO BO3paXkeHne npoTne BOMJIO-
LLIEHHOro B paccMatpmesaeMomM NpoeKTe noaxopa.

O6a3atenbHOE COMPOBOXAEHME BUHOUKALUN UC-
KOM O MpuU3HaHWM nNpaBa CoOO6CTBEHHOCTM BCTyNaeT
B MPOTUBOPEYME C TAKUM MPUHLMNOM rpaXK 4aHCKO-
ro npaea npoLecca, Kak gucrno3ntmBHocTL. Aens-
SICb OCHOBOMOMAaramLM Ha4anomM perynmpoBaHms
4YaCTHOMPAaBOBbLIX OTHOLLUEHUA, OUCMNO3UTUBHOCTL B
chepe 3aLLmTbl 03HaYaEeT BO3MOXHOCTb CyObLEKTOB
rpaxKgaHcKoro npaea BbloMpaTb PopMy M cnocob
3alnTbl, B HanborsbLUen CTeneHn COOTBETCTBYIO-
e nx uHTepecam, ¢ y4eTomM 0CO6eHHOCTEN CyOb-
EeKTUBHOro npasa u xapaktepa HapyLueHus. Orpa-
HWU4YeHWe npasa NoTeprneBLUEero Ha BbI6OP CPeacTs
3alnTbl — pagukKanbHas mepa, TpebyioLlas 6onee
CEPbE3HOr0 O0B6OCHOBaHUSA, 4eM Heo6XO0OAMMOCTb
NPOTUBOAENCTBOBATb HErATMBHOM NPaBONPUMEHN-
TENbHOM MpaKTuKe.

TEMA HOMEPA:
3alynta npasa COOGCTBEHHOCTU: YaCTHONPABOBbIE
CpeAacTBa 1 Ny6iIM4yHO-NPaBOBbIE aCMeKThI

MpennoxeHHast aBTopaMm NPoeKTa MoAesNb 3aLMThbl BELL-
HbIX NpaB BNocneacTsmMn 6bina naMeHeHa. B ogo6peHHom
MpesnpgeHToM PO KoHuenumn pasButUa rpaXK4aHCKOro
3aKoHOLaTeNbCTBA COAEPXMUTCA CneaytoLLee NosioXXeHue:
«Jlnyo, cuutaroLlee cebss COBCTBEHHMKOM, Bripaee cpasy
NPeAbABUTL BUHAMKALMOHHBINA UCK K NULY, Ybe NpaBo 3a-
pervcTpupoBaHo B peectpe»®'. [NpedcraBnseTcs, Y4To 310
He MPOCTO TeKCTyasibHas KOPPEKTMPOBKA BblpaXXEHHOM
B NpOEeKTe no3uvumm, a 3aKkpensieHme MHOro Noaxoaa, co-
rnacHo KoTopomy TpeboBaHWe 0 BO3BpaTe HeABMXXUMOCTHU
M3 YYXKOro HE3AaKOHHOI0 BMaeHUst MOXET ObITb 3asiBNEHO
COOGCTBEHHWKOM 6€e3 npeaBapuTenbHOro ocnapvsaHus
3aperncTpmMpoBaHHOro 3a Apyrum IMLOM npaBa Nnocpeg-
CTBOM MCKa O NpW3HaHWM Npaea CO6CTBEHHOCTU.

B coBpemeHHoOI cyne6HOM npakTuke elle npeobnapaet
npeacTaBneHne 0 HeobXoAMMOCTU MNpPefbsBNEeHNs McKa
0 MPU3HaHWM NpaBa BMECTe C BUHAWKALMOHHBLIM UCKOM,
OfHAaKO MOXHO NPOrHO3MpoBaTb HEU36EXHOe ero ua-
MEHeHWe B yKasaHHOM HanpaeneHuu 6narogaps pasb-
ACHEHWAM BbICLUMX CyAe6HbIX opraHoB. CormacHo n. 52
MoctaHoBneHus MneHyma BC P®, MNMneHyma BAC PO
0T 29.04.2010 Ne 10/22, ecnu B pe30sIlOTUBHOW YacTu cy-
0e6HOro akta peLleH BOnNpoc O Hann4ymMm unm oTCyTCTBUN
npaea nM60 OBPEMEHEHUS HEeOBWXUMOro WMMyLLECTBa,
0 BO3Bparte MMyLLecTBa BO BflafeHne ero CO6CTBEHHNKA,
O NPUMEHEHWUN NOCNEACTBUI HEAEUCTBUTENBHOCTN CAEN-
K1 B BUZe BO3BpaTa HeOBWXMMOro MMyLLecTBa OOHOW 13
CTOPOH CHOENKWU, Takue peLUeHns SABNSIOTCA OCHOBaHWEM
DA BHeceHus 3anucu B EMPI%2.

WNTak, MOXHO yTBepXAaTb, YTO BUHOMKAUNA B COBPEMEH-
HOM rpaXAaHCKOM npase — CaMOCTOSATESbHbIA CNoco6
3aLWThl BELLHbIX NpaB, 06ecne4nBaoLLMii BOCCTaHOBIe-
HWe BafeHns Kak OBWXMMbIMW Bellamun, Tak U HepBu-
XWMbIM MMyLLIeCTBOM. [1onoxumTenbHoe peLleHne cyga no
MCKY O BO3BpaTe HeOBMXMMOCTM M3 HE3AKOHHOro Brage-
HWSA He JOMONHAET PeLLEeHWE NO UCKY O NPU3HaHWW Npaea,
a ABNSETCA CaMOCTOATENbHBIM OCHOBaHWEM ANsi BOCCTa-
HOBJIEHMS (haKTUHECKOro BNAfAEHUs N perncTpauum npa-
Ba COOCTBEHHOCTU UCTLA.

30 B Hay4HOW niuTeparype yxe oTMe4asiocb HeCOOTBETCTBME He-
KOTOPbIX MOJIOXKEHWV MPOEKTa MPUHUMIY [NCITO3UTUBHOCTU
(cm.: Tysos [.0. ObLyme Bonpockl HEREVCTBUTE/IbHOCTU cae-
JI0K B ripoekTe KoHyenuymn coBepLleHCTBoBaHus paxgaHcko-
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ro kogekca Poccurickovi ®enepaymu // BectHnk BAC P®. 2009.
Ne 6. C. 21—24).

31 BectHuk BAC P®. 2009. Ne 11. C. 45.

32 BectHuk BAC P®. 2010. Ne 6. C. 97.

65



