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Roberto Andorno was born in Santa Fe (Argentina) in 1961.

After graduating from the Faculty of Law of the University of
Rosario (Argentina), he completed a first doctoral degree in law
at the University of Buenos Aires (1991) and a second doctoral
degree in law at the University of Paris-Est (1994), both on topics
related to bioethics and law.

Afterwards, he was Adjunct Professor of Civil Law at the University
of Buenos Aires (1994-1998).

Between 1999 and 2005 he was Visiting Scholar at the Faculty of
Philosophy of the Laval University (Quebec, Canada), Humboldt
Foundation Fellow and Visiting Professor at the University of Géttingen
(Germany), and Postdoc Research Fellow at the International Centre
for Ethics in Sciences, University of Tubingen (Germany).

From 1998 to 2005 he was a member of the UNESCO International
Bioethics Committee as representative of Argentina and participated
in this capacity in the drafting of the International Declaration on
Human Genetic Data (2003) and the Universal Declaration on
Bioethics and Human Rights (2005). In 2008 he acted as Rapporteur
for the Council of Europe’s Committee on Bioethics, with a report on
the regulation of advance directives in comparative European law.
Between 2014 and 2016 he was President of the European
Society for Philosophy of Medicine and Healthcare (ESPMH),
which is the main academic organisation in Europe that promotes
interdisciplinary discussion about the role of medicine and health
care in modern society.

Since 2005 he is Senior Research Fellow at the Institute of
Biomedical Ethics and History of Medicine of the University of
Zurich, where he also coordinates the PhD Program in Biomedical
Ethics and Law. He is also Associate Professor of bioethics and
biomedical law at the Faculty of Law of the same University.
Between 2019 and 2020 he was involved in the EU Project
INTEGRITY, which aims to improve the teaching of scientific
integrity in Europe.

He has published extensively on issues relating to bioethics, law
and human rights.
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Popuncsa B CaHTa-®de (ApreHtnHa) B 1961 r.

OKOH4YMB topuanyeckuii cakynsteT YHuBepcuteta Pocapuo (ApreHtuHa),
nony4un nepeyto AOKTOPCKYIO CTeneHb B o6nacty npaea B ByaHoc-Anpec-
ckoM yHuBepcuteTe (1991 r.) 1 BTOpYIO [OKTOPCKYK CTeneHb B 06ractu
npaea B YHuBepcuteTe Mapmx-OcT (1994 r.) no npobnemam, CBA3aHHbIM C
6NOITUKON 1 NPABOM.

B 1994-1998 rr. — apblOHKT-NPoheccop rpaxpaHckoro npaesa B
ByaHoc-AlpecckoM yHuBepcuteTe.

B 1999-2005 rr. — npurnatlueHHbIn npodeccop Ha urnocodckom takyrb-
TeTe YHusepcuteta JlaBana (KaHaga), ctvnengmat doHga 'ymbonbara u
npurnalleHHbIi npodeccop B MeTTUHreHCKOM yHusepcuTeTe (lepmanus),
Hay4Hblli COTPYAHUK B MexayHapoaHOM LIiEHTPE U3YHeHWs BIIMSHWA 3TVKW Ha
HayKy Tio6MHreHckoro yHmBepcuteTa (Ffepmanus).

B 1998-2005 rr. — uneH MexayHapogHoro komuteta KOHECKO no 61oatu-
Ke Kak npeacTasuTenb ApreHTUHbI. Y4acTBoBas B 3TOM Ka4ecTse B paspa-
60TKe npoekTa MexayHapofgHoM Aeknapaumm O reHeTUHecKnx AaHHbIX Ye-
noBseka (20083 r.) n BceobLuen geknapaumm o 61M03TUKe 1 NpaBax YenoBeka
(2005 r.).

B 2008 r. BbicTynan B kayecTBe goknaa4nka Komutetra Coseta EBponbl no
61O3TVKE C AOKNaAoM O pPerynmpoBaHWM NepefoBbIX AUPEKTVB B CPaBHU-
TeNbHOM €BPOMNeViCKoM rnpase.

B 2014-2016 rr. — npe3ngeHT EBponeiickoro obLuiectsa unocodumn meau-
LMHbI 1 3apaBooxpaHeHus (ESPMH), koTopoe fiBNsieTCs OCHOBHOM akageMu-
yeckol opraHu3auuert B EBpone, passuatoLLieit MeXAMCLMMIMHAPHYIO AnC-
KYCCUIO O POSTN MEAMLIMHbI U 30PaBOOXPAHEHNS B COBPEMEHHOM O6LLIECTBE.

C 2005 r. Mo HacT. Bp. — CTapLUMii Hay4HbIN cOTPYaHWK NHCTuTyTa 61ome-
JULMHCKON 3TUKM 1 MCTOPUM MeaMUMHbI Litoprxckoro yHneepcuTeTa, Koop-
[MHaTOp [OKTOPCKOW MporpaMmbl B 0651aCTU 6MOMEANLIMHBI, STUKKU 1 Mpasa,
afbIOHKT-Npodeccop BUO3TUKM 1 BUOMEONLIMHCKOrO npaea Ha dakynsreTte
npasa TOro Xe yHuBepcutera.

B 2019-2020 rr. y4actsoBan B npoekte EC INTEGRITY, uenbio KOToporo
ABSIAETCA COBEPLLEHCTBOBAHME NpenofasaHns Hay4Howm [O6POCOBECTHOCTH
B EBpone.

ABTOpP MHOXECTBa Hay4HbIX MybnvkaLumin no Bonpocam 6UO3TUKK, NpaB He-
noBeka.



INTERVIEW

SURROGATE MOTHERHOQOD
LEADS TO A CONFUSION BETWEEN

PERSONS AND THINGS

CYPPOIATHOE MATEPWUHCTBO BELET
K CMELUEHWIO JTIOOEW W BELLEW

— In your article in “Life Sciences, Society and
Policy” Journal (2017) you justify the need to
define new categories of rights for a new era
of neurotechnology. What conceptual changes
are needed and whether the current system of
rights and freedoms is no longer able to meet
the realities of the time?

— This is a very specific question about one of
the last developments in the domain of biolaw and
bioethics which is called neuroethics or neurolaw.
And in the paper that | wrote with my colleague,
Marcello lenca, we argued that these developments
in the domain of neuroscience may affect some
basic human goods, human interests that are not
protected today, at least not explicitly protected by
the law. One can argue, by extension, we could
apply the existing principles to this field, but given
that what is at stake is so important, which is our
thoughts, our memories, our inner life, we could
conclude that we need specific legal norms to
protect it. This is an entirely new issue. Of course,
the idea of freedom of thought is very old, but
the freedom of thought was only considered from
the external dimension, the freedom to express
your thoughts or religion, for instance. But what is
at stake here is not just the external manifestation
of your ideas or convictions, but the thoughts
themselves. So, really freedom of thought in a literal
sense, — that’s new, because now we might have
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— B 2017 r. Bbl ony6nukoBanu B XypHane Life Sciences,
Society and Policy ctaTtbio', rpe o60ocHoBanu Heo6xoau-
MOCTb Bbii€IEHUs1 HOBbIX KaTeropui rnpas AJs1 HOBOM 3NO-
XU HelpoTexHosorum. O Kaknx KOHKPEeTHO KOHUuenTyasnb-
HbIX U3MEHEeHUuAX naeT peyvb? Pa3Be HbIHELWHAs cuctema
npaB u cBO6OpA yXe He OTBe4aeT peanusim BpeMeHU?

— Peyb npget 06 ogHOM 13 nocneaHux HanpaeneHuii B o6nactu
6uonpasa u 6MO3TUKN, KOTOPOE HA3bIBAETCHA HEMPOSTUKOM NN
HeliponpasoM. B paboTte, KOTOpyLO a1 Hanucan BMecTe C MOUM
konneron Mapyenno VleHkon, Mbl yTBEPXOAnu, YTO pa3Butme
HEeNPOOrMm MOXeT MNOBNNATb HA HEKOTOPbIE 6a30Bble YesloBe-
YecKue bnara, 4efloBe4eCckne NHTEPEChHI, KOTOPbIE CErOAHA HE
OXpaHsTCA BOBCE UK, MO KpanHen Mepe, 0XpaHa KOTOpbIX He
yrnoMsiHyTa B 3aKOHe Hanpsmyto. MOXHO BO3pas3uTb: a novemy
6bl HEe pacnpoCcTpaHUTb Ha 3Ty 06/1acTb yXe CyLLeCcTByloLme
NPUHUMNBLI? Ho, yunTbiBas 3HAYMMOCTb TOrO, YTO MOCTABIIEHO
Ha KapTy, — a 9TO HaluM MbIC/M, BOCMOMMHAHUS, BCS Halla
BHYTPEHHSISA XXN3Hb, — KpanHe BaXXHO NPU3HaTb, YTO Mbl XOTUM
MMETb KOHKPETHblE MpaBOBble HOPMbI Of1 UX 3aLuUTbl. JTO
COBEpLUEHHO HOBOE fiBMeHMe. KoHeYHo, cama no ce6e maes
cBO60bI MbICITN BECbMa [PEBHSS, HO paHee oHa paccMmaTpu-
Banacb TONbKO C BHELLHEN CTOPOHbI, K MpuMepy Kak ceobopa
CaMOBbIpaXeHNs U BepoucrioBeaHus. Tenepb Xe peyb naet
He TONMbKO O BHELLHEM MPOSIBIIEHUM BalLMX Uaen unmn yoexae-
HWUIA, HO 1 0 caMux Mbicnsax. CBob6oaa Mbicnv B ee ByKBanbHOM

' lenca M., Andorno R. Towards new human rights in the age of neu-
roscience and neurotechnology // Life Sciences, Society and Policy.
2017. Vol. 13.
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access to the thoughts, it is gradually possible to
read minds. Then we consider that this is extremely
important. Thoughts are part of our personality and
we cannot say, “Okay, we have a general principle
of privacy”, and that’'s enough. We need specific
legal measures to protect our thoughts from being
“read” by other individuals or the state without our
consent. And that is why we developed this idea of
new human rights that we called “neurorights”.

— This sounds like the fourth generation of
human rights.

— Yes, as many authors argue, there are three
generations of human rights. They correspond to
the three principles of the French Revolution: “Liberty,
equality, and fraternity”. The first generation concerns
the classic freedom rights: freedom of opinion, freedom
of religion, political rights. The second one concerns
equality: the economic, social and cultural rights where
the state has not only a negative role to abstain from
intervention like in the first category, but has an active
role promoting access to healthcare, education, etc.
The third one is fraternity, it’s about all human beings
as members of a big family. It concerns the interests
that affect the whole of humanity, for instance,
the protection of the environment. But some authors
argue that there is a fourth category of rights, which
concerns new technologies, emerging technologies in
the domain of, for instance, neuroscience, Big Data,
disruptive technologies, etc. If we accept that, we can
say neuroscience is part of these new developments
that need to be regulated by human rights principles;
we need new standards, new concepts in this area.

— But tell us, please, is there any consensus on
the necessity of such new rights — or the problem
can be solved in traditional way? You surely
believe that it cannot be solved this way, but is it
the general opinion on their necessity? Or maybe
there are some people of opposing views. What
do they say basically? What are their objections?

— There are some other papers criticising our
idea, saying that we don’t need new rights,
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MOHUMaHUM — 3TO AENCTBUTENBHO HOBOE SIBMEHVE, Befb
CEerofHsi y Hac OTKpbIBAETCS AOCTYM K MbIC/SIM, NMOCTENEHHO
MOSIBNSETCH BO3MOXHOCTb MPOHWKHYTH B TO, O YeM LymaeT
yenoek. [M03TOMy Mbl cuMTaeM HarnpaBfieHUWe Henpo3TUKU
4ypeaBbI4aHO BaXXHbIM. MbICIIY — 3TO YacCTb HaLLEel JINYHOCTU,
N Mbl HE XOTVUM FOBOPUTBL: «J1alHO, HAM [1OCTATO4YHO O6LLEro
NpyYHLUMNa HEMPUKOCHOBEHHOCTM YacTHOWM XU3HW» U T.4. Ham
HY>XEH CcreLmarnbHbIi MeXaHU3M 3allMTbl OT BMELLATENLCTBA B
HaLLM MbICIW ApYrvX NWL UK rocydapcTea 6e3 Hallero corna-
cusi. IMeHHO NoaToMy Mbl BbICKa3anu UK O HOBbLIX MpaBax
4yernoBeka, KOTopble Mbl Ha3BasM HelponpaBamu.

—_ nO.ﬂy‘-IaETC'iI, 9TO B CBOEM poje yXe 4YeTBepToe nokosne-
Hue npas yenoBeka?

— [Ja. MHorrne aBTOpbl rOBOPAT O TPeX MOKOSIEHUSX Mpas,
KOTOpblE COOTBETCTBYHOT Tpem npuHumnam OpaHLy3cKon
pesonoummn: csobofa, paBeHCTBO, 6patcTtBo. [lepsoe no-
KONeHne — 9TO Knaccuyeckme cBob6odbl: cBo6oda MHEHUN,
cBO6O[A BEPOMCMOBEAAHMSA, ClOAA XKEe MOXXHO OTHECTU NOSIUTU-
Yyeckue npasa. Bropoe, COOTBETCTBYIOLLEE PABEHCTBY, — 3TO
chepa 9KOHOMUYECKMX, COUMAnbHbIX U KyNBTYPHbIX Npas, rae
rocyfapCcTBO OO/MKHO HE TONMbKO BO3LEPXUBATHCA OT BMeLla-
TENbCTBA, Kak B NEPBOM Clly4ae, HO U Urpatb akTUBHYIO POJib
B o6ecnevyeHun OocTyna K 30paBOOXPaHEHUIO, 06pa30BaHMI0
M T.n. Tpetnin npuvHuMn — 6paTCcTBO, U 34eCb peyb UOeT O
noasx Kak o YfieHax ogHon 60nbLLOK ceMbWi. ITO MOKoNeHme
npaeB KacaeTcsi ObLLeHenoBEeYECKMX MHTEPECOB, HanpumMmep B
3almTe oKpyxarLlen cpegpl. Ho cenvac HekoTopble uccre-
[oBaTenu ctanun roBopuUThb, YTO CYLLECTBYET M HYeTBepTas Karte-
ropusi npaBs, KOTOpas KacaeTcs HOBbIX TEXHOSIOMMIA, HAaNpuMep
B 06r1acTu Helponorum, BonblmxX AaHHbIX, MPOPbLIBHbLIX TEXHO-
noruii u T.4. Ecnu mbl cornacumcsi ¢ 3TM, To MOXHO NpU3HaTb
HEMPONOrmio HYacTbio 3TUX HOBbIX Pa3paboToK, KOTOPbIE A0MX-
Hbl COOTBETCTBOBATb MpUHUMNAM 3aliUTbl MpaB YenoBeka.
M Ham Hy>XHbl HOBblE CTaHAaPTbl, HOBbIE KOHLEMLMU.

— Ho MOXHO nu HasBaTb HEOGXOOUMOCTb B TaKUX HO-
BbIX MpaBax o6uwenpu3HaHHOW? Bbl roBopute, YTo 3Ty
npo6nemy TpPagULMOHHbIM CrOCO60M HEe pelnTb, HO
fIBNSIeTCS N1 3TO MHEHWe npeo6napawowmm? Ectb nn y
TakKoW TOYKU 3PEHUs NMPOTUBHUKU U KAKOBbl UX FNaBHble
BO3paxeHua?

— EcTb Heckonbko cTaten, aBTOPbl KOTOPbIX KPUTUKYKOT 3TY
naoer " roBopqar, 4To HaMm He HYXXHbl HOBble npaBa, NOCKOJIbKY
CyLleCTByOLMX npaB AoCTaTo4HO U HaAo NPOCTO pa3BuBaTb



because the existing rights are enough, and we
just need to develop existing rights to apply them to
the neuroscience. | would agree also with that, but |
think it's not so important to say if they are entirely
new, if this right to mental privacy is an extension
of the right to privacy, or if it is entirely new, | think
that’s not an important question.

The important question is whether we recognise
this particular claim that our inner life, thoughts,
etc. deserve to be protected by law.

And | think we can make also the analogy with gene-
tics, forinstance, the conceptof genetic discrimination.
Of course, there was the right against discrimination
before, and anyway the lawmakers and international
organisations considered useful to promote explicitly
these rights or freedom from genetic discrimination to
clarify that this is also a legal issue and that we need
specific rules, also because the measures to protect
people from genetic discrimination are not the same
that apply to the rest... And | think something like that
happens with neurotechnologies.

— | don’t catch, the genetic discrimination, what
is it?

— Genetic discrimination means that people
are, for instance, excluded from a job position or
cannot have a life insurance or health insurance,
because they have some genetic predispositions
to certain diseases. The problem is that in this
way we risk creating like two categories of human
beings: those who are genetically “perfect”, let’s
say, who have access to jobs or to insurance, and
those who don’t have access, and who are like
sub-humans. It was shown very well in the film
“Gattaca” from 1997. It’s a really good science
fiction film that shows a society in the future
where you have two categories of people, those
who are genetically “perfect” and the others. So,
the idea is to prevent that because that’s against
human dignity in the end: you’re not more valuable
because you don’t have a genetic predisposition
to certain diseases. And by the way, we all have
some predispositions to some diseases. There’s
no one who is totally truly perfect.
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3TW CyLLECTBYIOLLME NpaBa, YTo6bl NMPUMEHATb UX K HENPOIO-
rmn. 9 6bl TOXXE cornacuncst ¢ 3TUM, HO HE CHMTatD, YTO CIIOBO
«HOBble» 3[eCb CTOMb Y>X NPUHLUUNNASBHO.

Bonpoc o Tom, AaBnseTcs v npaBo Ha HEMPUKOCHOBEH-
HOCTb MCUXMYECKOW XWU3HU MPOMOIIKEHWEM MpaBa Ha
YaCTHYI0 XM3Hb WM 3TO COBEPLLEHHO HOBOE Mpagso,
no-mMoemy, HeBaxkeH. BaxkHo To, Npu3HaeM N Mbl, YTO
Halla BHYTPEHHSS XXWU3Hb, HALLW MbICIA U T.[. 3aCNyXW-
BalOT 3aLLMTbI CO CTOPOHbI 3aKOHa.

MOXHO MNpOBECTU aHanorui, Hanpumep, C KOHUenuuen
reHeTu4yeckon AuckpuMuHaumn. MpuHuMn ceBo6opdpl OT AuC-
KpUMUHaLmKn 6bl1 3aKpensieH 1 paHbLle, HO 3akoHoZaTenun u
MEeXAYyHapOoLHble OpraHu3auuy BCe paBHO CYUTaNM LENeco-
06pasHbIM MPsSIMO NPOroBapvBaTh 3arnpeT Ha FEeHETUYECKYHO
OVCKPYMMHAUMIO: TEM CaMbIiM OHW MoKasbiBasv, YTO 3TO Tak-
Xe npaBoBasi npobrema u YTO AN ee PEeLUEHUS HaM HY>XXHbI
ocobble npaBuna, NOTOMY YTO MeXaHW3Mbl MPaBOBOM 3aLLMTbI
HEMocpeacTBEHHO OT FEeHeTUYECKOW OUCKPUMMHALMK OTNuU-
YalTCA OT TpaguUMOHHBIX. W 5 gymato, 4TO HeyTo nofobHoe
cenyac NponcxoouT N C HEMPOTEXHOMOTUSAMM.

— lMosicHuTe, NoXanymncTa, YTO Takoe reHeTuyeckas guc-
KpUMuUHauua?

— leHeTnyeckaa AMCKPUMMHALMA O3HAYaeT, YTO JIOAW, Ha-
npumep, MOryT NIULIUTLCA PaboTbl, He 0POPMUTL CTPaxoBaHne
XKU3HM U MEAMLIMHCKYIO CTPaxXOBKY MPOCTO NOTOMY, YTO OHU
reHeTU4ecKu npeapacnosnoXeHbl K onpeaeneHHsiM 60ne3HAM.
Ho 3710 4peBaTo paspgeneHneM Bcex nofer Ha [Be rpynmbi:
TeX, KTO, CKaXeM, reHeTUYECKN COBEPLLEHEH U MOTOMY MMeeT
BO3MOXXHOCTb MOJTHOLEHHO peann3oBbiBaTb NPaBo Ha TPYA, UNn
Ha nony4eHne CTPaxoBbIX YCAYr, N TeX, KTO yLIEeMSIeH B 3TUX
npasax, MOCKOMbKY OHWM CBOEro pofa «Hefo4venoBekn». Takas
nepcnekTnea 6blria O4eHb XOPOLLO nokasaHa B unbme «laT-
Taka» B 1997 r. OT0 OeNCTBUTENIbHO XOPOLUMI Hay4YHO-haH-
TacTUYeCKU OnbM, KOTOPbIN pacckasbiBaeT npo O6LLECTBO
oyayLiero, rae ecTb TOMbKO ABe Kateropuv nogen — te, KTo
reHeTUYeCKM COBEepLLEHEH, 1 BCe ocTaslbHble. BaxHo npepoT-
BpPaTUTb ANCKPUMUHALMIO TAKOIO POAA, MOCKOMNbKY B KOHEYHOM
cyeTe OHa MPOTUBOPEUMNT YesloBEHECKOMY JOCTOMHCTBY: Bbl HE
MoXeTe 6bITb 60ree LieHHbIM YNIeHOM O6OLLIeCTBa TOMbKO MO-
TOMYy, 4TO Y Bac HET NPeapacnofioXXEHHOCTU K OnpeaeneHHbIM
6onesHsaM. KcTtartu, y Bcex Hac ecTb npeapacrnosioXeHHOCTb K
HEKOTOpbIM 3a6oneBaHusaM. HeT H1 OQHOrO YenoBeka, KTo 6bi
6bl MO-HACTOALLEMY COBEPLLEHEH.



— We know that your early works were devoted
to artificial insemination. And this topic is now
attracting a lot of attention in Russia. But why
were you personally attracted to this topic?
What makes it interesting for you? Which
key legal challenges are in this field today?
What are, in your view, the main principles
of striking a balance between the rights of
a surrogate mother and legal parents?

— I've got to do with that topic because in those
years, in the nineties, there was a big discussion
on the in vitro fertilisation and different problematic
aspects of the technique, the use of embryos,
the selection of embryos, the use of gametes from
anonymous donors to create the embryos and
whether the child should have the right or not to
know the identity of the biological parents, surrogate
mother, etc. It was really a big topic. This is why
| selected that for my dissertation. And now many
European countries have legislated on these topics,
so there’s not so much debate, but still the ethical
questions remain, of course. There are many, many
questions here.

In general, | would say that my main idea in my
dissertation was to remind that we have a classic
distinction between persons and objects, this
is a basic distinction from the Roman law and
before.

Persons have a dignity, are to be treated as
ends in themselves. Things are instruments.
So, | criticised some of these techniques.
| claimed that they blur the limits, the borders
between persons and things and lead to what
can be called reification or commodification of
persons.

Commodification is a word that was created by
a Marxist theorist, Georg Lukacs. The idea was
that workers in the capitalist system become like
objects, merchandise. It is a totally different context,
but | used that concept in this domain of assisted
reproduction to say that these techniques lead to
a kind of reification, commodification of humans,
such as the embryos or the surrogate mothers.
| think in the case of surrogate motherhood you
have also a confusion between persons and things
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— Bawwm paHHue pa6oTbl 6bI/IN MOCBALWEHbI UCKYC-
CTBEHHOMY OMJIOAOTBOpPEHUto. JTa Tema cenvac npu-
BNieKkaeT 6onblwoe BHUMaHue B Poccum. Ho yem 3Tta
Tema 3auHTepecoBana nu4yHo Bac? Kakue OCHOBHble
npaBoBbie NPO6/1eMbl OHa CTaBUT CErOAHSA U KaKOBbl, Ha
Baw B3rnsg, OCHOBHbIE NPUHLUNbI AOCTUXEHUS 6anaH-
ca Mexpay npaBaMu CypporatHom maTepu U 3aKOHHbIX
poautenen?

— 91 Hayan 3aHMMAaTbCs 3TOM TeMOW, NOoToMY 4TO B 1990-€ rT.
Benacb 60nbluas AMCKYCCUS MO MOBOAY WCKYCCTBEHHOro
OMIOLOTBOPEHUS U Pa3NNYHbIX MPOGNIEMHbIX aCNEKTOB 3TOM
npouenypbl, B TOM 4ucie UCMoSib30BaHUsA 1 oT6opa aMOpu-
OHOB, MCMOMb30BaHWSA ramMeT OT aHOHWMHbIX JOHOPOB AN
co3faHusa am6proHoB. O6CyXaanoch, HYXXHO N NpegocTa-
BUTb pebeHKy MpaBo 3HaTb JINYHOCTb BUONOrMYECKNX POLM-
Tenew, cypporatHylo maTtb U T.4. 310 6blna 4eNCTBUTENbHO
Lmpokas Tema, U s Bblibpan ee Ona CBOen gucceprauuu.
Ceiyac MHoOrve eBpoMnenckne cTpaHbl 3akoHOZATENIbHO
yperynmpoBanu cBsi3aHHble C HEl BONPOCHI, TaK 4YTO CMOpOB
BO3HMKAET HE TaK YX MHOro, HO aTMyeckas CTOpOHa BCe
paBHO ocTaeTcs akTyanbHOW. 30eCb HE PELLEHO eLle MHOro
npo6nem.

Ecnu roBoputb B 06LLEM, TO rMaBHOW LieNbi0 MOEN auccep-
Taumm 6bISI0 HANOMHUTL O pas3rpaHuyeHuu fgen U o6bek-
TOB — KJ1aCCMYECKOM MpPUHUUMNE, U3BECTHOM eLle CO BPeEMEH
PUMCKOro nNpaBa 1 faxe paHee.

Yenoseky npucyLle 4enoBeveckoe [OOCTOMHCTBO, W
K Hemy cnegyeTt OTHOCUTbCA nogobaroLliM 06pas3oMm.
Beln xe — He 60nee 4eM MHCTPYMeEHTbI. [1oaTomy A
KPUTUKOBAST HEKOTOPbIE MPaKTUKW, FOBOPWUSI, YTO OHU
pasMbIBalOT rpaHnLy Mexay nogbMu 1 Belamu, a 3To,
B CBOK o4epefpb, NPMBOAMT K TaK HasblBaEMOMY OBe-
LLECTBNEHNIO, UNKU KOoMMOoAMbmKaumm, 4YeroBeyecKomn
CYLLHOCTW.

CnoBo «kommopgndmrkaumsa» npugyman oguH U3 TeopeTUKoB
Mapkcuama Obépap Jlykad. OH Bbicka3an MbICilb O TOM, HYTO
B KanuTanucTU4eckon cucteme paboyme CTaHOBATCH 00b-
ekTamu, cBoeo6pa3HbIM TOBAPOM. OTO COBEPLLEHHO OpPYron
KOHTEKCT, HO i MPUITOXWIT 3TY KOHLENuuio K Bcriomoraresib-
HbIM PENPOAYKTUBHBLIM TEXHONOMMAM, 4YTOObI MOKasaTb, YTO
Takve npoueypbl TOXe BeAyT K CBOero poga oBeLlecTsre-
HUIO 4eNoBEeYEeCKOW CYLLUHOCTW, BOBJIEYEHUIO B TOBapHbIN
060pOT YenoBeka, k npumepy 3MOPUOHOB UM CypPpPOraTHbIX
mMaTepen. Hanpumep, 1 cumTalo, 4To cypporaTtHoe MaTepuH-
CTBO BEeJET K CMELLEHUIO NoAen U BeLLen, NOTOMY HYTO XeH-



because a woman is reduced to the condition of
an “incubator”. Some people have compared this
practice to a new form of slavery.

In my opinion, surrogate motherhood is not
comparable to a “job” because it is not 8 hours
per day doing something for another person,
it is more about alienation of the reproductive
capacities.

Not only they are renting the capacity of gestate
a baby, but in the end, it is like selling a baby.
The woman receives the money, and the couple gets
the baby. So that was the main idea in my dissertation.
But after three years or so doing research on that
topic, | moved to other questions.

— Well, the related question, how do you see
the solution to the problem of the embryo? Is
it a subject or object of law? From which point
does it become subject of law rather than object?
Please explain it to us.

— This is a big topic.

In my dissertation | defended the position
that, as the embryo is a new life that results
from the combination of human gametes, it is
a human individual. It develops and becomes
a baby, and therefore deserves to be protected
by law from the beginning.

| understand that the concept of person is a highly
philosophical concept, butldon’t see any intermediate
position, either the embryo is a person or an object,
either it is an end-in-itself or a simple instrument. You
cannot have something in the middle.

— Yeah. You cannot be half-pregnant, so to
speak.

— Yes, exactly. So, this is why | argue in favor of
protecting the embryo from manipulation or from being
used as material for research, etc. Unfortunately, in
Europe, at least in some countries, the embryo is
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LMHA Ha4YMHaeT BOCMPUHUMATBLCSA KaK 0ObIYHbIN MHKYy6aTOop.
HekoTopble noan Ha3biBaT 3TO HOBOW hopMon pabceTaa.

Ha mon B3rnsg, cypporatHoe MaTepuHCTBO Henb3s
Jaxe HasBaTb paboToOM, MOTOMY 4YTO STO He MNpPOCTO
BOCbMWNYaCOBOW TPYOOBOM OeHb Ha YbEM-TO MPOU3BOL-
ctBe. [1paBunbHee rosopunTb 06 OTHY>XAEHUN PENnpPoayK-
TUBHbIX CIOCOBGHOCTEMN.

Mpuyem 3TO He MPOCTO cgaya B apeHdy CBOEW COCO6HOCTU
BbIHOCUTb pebeHKa Ha MfiaTHOM OCHOBE, @, B KOHLE KOHLIOB,
TOProBns AeTbMU. XKeHLLUMHa nonyyaeT AeHbrv, a poauTeny —
pebeHka. B aTom cocTosina rnasHas ngest Moen guccepraumm.
Ho rge-To 4epes Tpu roga uccnefoBaHui A NOMEHSAN Temy,
NepeKoYMICs Ha apyrvie Bonpochl.

— A Kakum, no-Bawemy, ponmxeH 6bITb cTaTyc aM6proHa?
310 cy6bEKT unn o6bLEeKT nNpaBa? C KaKoro MOMeHTa 3M-
6pMOH cTaHOBUTCS Cy6LEKTOM?

— 970 rny60oKuiA BONpoc.

B cBoen gucceptaumu g nucarsi, YTo NOoCKOsbKY 3aM6pu-
OH — 3TO HOBas XWU3Hb, pa3BMBaloLLIaACA U3 co4eTaHuA
YerloBe4YeCKMX raMeT, TO ero y>ke MOXHO CHUTaTb Yero-
BEKOM. OMOPMOH BMONOrMYecKkn pa3BmnBaeTCa U CTaHo-
BUTCA MMafeHUeM, a 3HauuT, 3acnyXusaeT npaBoBON
3aLMTbl C CaMoro 3aqaTus.

A NOHMMato, YTO «4efloBEK» — 3TO BbICOKOMIIocodckoe no-
HATNE, HO A1 HE BMXXY HMKaKOW MPOMEXYTOYHOW NO3nLMKn: 60
3TO YenoBek, MO0 3TO 0OLEKT; OH LieHeH NnMbo cam no cebe,
B0 KaK HEKWA MHCTPYMEHT. 30eCb HE MOXET ObITb Yero-To
cpegnHero.

— Kak roBoputcsi, Henb3s1 6bITb HaNnoONIOBUHY 6epeMeH-
HOMW.

— NwmeHHo. MoaToMmy A BbICTyNalo 3a 3almnTy aM6puoHa ot
MaHuUNynAaunun UnmM UCcnonb30BaHUA ero B KavyecTse marte-
pvana gns uccnegosanun u 1.4. K coxanenuio, B EBpone,
no KpanHen Mepe B HEKOTOPbIX CTpaHax, 3IM6pPUOH BOCNpU-
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already like an object, but my position is that it should
be treated more as a subject than as an object.

— From the very beginning?

— Yes, why not? Why putting a limit? This is
a continuing development; you don’t see any drastic
change after the fertilisation. It's exactly the same
entity that grows and develops more and more. For
instance, the heart begins to beat on the 21%t day,
it's very at the beginning. The neurosystem starts in
the second week. Some argue that only after 14 days
the embryo could be protected and before that there
is only a kind of “pre-embryo”. But | don’t see why
this should be the criterium.

— Well, but later, as far as | know, you partici-
pated in the drafting of International Declaration
on Human Genetic Data in 2003 and the Universal
Declaration on Bioethics and Human Rights in
2005. Could you please explain to our readers
why these documents were adopted? What is
their importance for the legal system of our
time?

— They are important. They were adopted
in the context of UNESCO, which is one of
the agencies of United Nations, which is specialised
in the domain of science, culture and education. It
is the only UN agency, which is working actively
in the field of bioethics. In 1997, it adopted
the Declaration on the Human Genome and
Human Rights which, for instance, prohibits genetic
discrimination and stipulates that people should not
be reduced to their genetic information, the human
genome is declared as the common heritage of
humanity, etc. That was the first document and then
it was followed by the Declaration of Genetic Data
and by a more general framework, the Universal
Declaration on Bioethics and Human Rights in
2005. They are important even if they are “soft
law” instruments. They contribute, | think, to give
the first steps towards the development of, maybe
in the long term, a convention, a treaty. And besides
that, they contribute to clarify the concepts, to allow
countries to agree on some basic principles in this

14
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HMMaeTCa Kak 0O6bEeKT, HO A cyMTaln, YTO 3TO BCe-Taku B
6onblUen CTeneHn Cy6beKT.

— C MomeHTa 3a4aTtua?

— A noyemy 6bl 1 HET? 3ayeM 3[4ecCb BBOAUTbL OrpaHnYeHna?
MbI rOBOPVYM O NMOCTOSIHHOM Pa3BUTUM, U HE CTOWUT XAaTb Ka-
KNX-TMOO PEBOSIOLIMOHHbBIX MPE0BpaKeHUn nocne onfofoTBO-
peHus. OTo Ta Xe camas CyLUHOCTb, KOTopasi NpoCcTO pacTeT
1 passuBaeTcs. Hanpumep, cepaue HadnmHaeT GUTbLCA O4eHb
paHo, Ha 21-i1 geHb. HepBHas cuctema Takxe dopmupyeTcs
Ha BTOpOW Hegene. ECTb To4ka 3peHus, 4TO SIMOPMOH MOXHO
3almuath TONbKo Yyeped 14 gHew nocne 3a4aTtus, a Jo 3Toro
MOMEHTa Mbl UMEEM [ENO0 C HEKMM «MpegaMopuoHom». Ho s
He NMOHMMAal0, NoYeMy 3TO JOMKHO ObITb KPUTEPMEM.

— Hackonbko s 3Hai, Bbl yyactBoBanu B pa3paboTke
MexpyHaponHoi Aeknapauum O FeHeTUYeCKUX AaHHbIX
yenoseka 2003 r.2 u BceobLlien geknapauum o 6M03TUKe
1 npasax Yyenoseka 2005 r.> KakoBo 3Ha4YeHue 3TUX AOKY-
MEHTOB [J15 NPaBOBOW CUCTEMbI COBPEMEHHOCTU?

— 3TV LOKYMEHTbI BabKHbI. OHU BbINN MPUHATLI B paMKax paboTsl
FOHECKO — ogHoro 13 nogpasgenexHunin OOH, cneumanmaunpyto-
LLierocst B 0611aCTv HayKu, KynsTypbl 1 06pa3oBaHns. ITo eanH-
CTBEHHOE y4pexeHve, akTMBHO paboTatoLLee B cihepe 61MoaTu-
kn. B 1997 r. 6bina npuHaTa Beceoblyaa geknapaums o reHome
YefioBeka M npasax 4enoBeka‘, 3anpeTmBLUas MEeHETUYECKYHO
OVICKPUMMHALIMIO W NMPOBO3racuBLLAsA, YTO JIMYHOCTb YenoBeka
He MOXET CBOAMTLCS K ero reHeTnyeckorn nHcpopmaumm. NeHom
YerioBeka Oblfl 0O6bABIEH AOCTOSHUEM YesoBeYecTBa. JTO Obin
nepBbI AOKYMEHT, 32 KOTOPbIM Noc/efoBany Ha3eaHHble Bamun
Jeknapaums 0 reHeTU4eCKMX OaHHbIX 1 6onee yHMBepcanbHas
BceobLas geknapaums o 61MoaTrke 1 npasax yenoseka. OHu
BaXXHbl JaXe HECMOTPsi HA TO, YTO SBMSKOTCH MHCTPYMEHTamm
MSArkoro npasa. Ha Mo B3rnsf, OHWM CrocO6CTBYIOT TOMY, YTO-
6bl coenaTb Mepsble LWaru Ha nyTu K pa3padoTke, NyCcTb Aaxe
B [ONITOCPOYHONM MEpPCreKTUBE, KOHBEHLIMW, MEXAYyHapOAHOro
cornawlenus. Kpome Toro, OHM MO3BOSIAT YTOYHUTb MOHATUS,
[aloT CTpaHaM BO3MOXHOCTb COrflacoBaTb HEKOTOPblE 6a30Bble

2 TpuHaTta pesontounen MeHepansHon koHdepeHumn FKOHECKO no po-
knagy Komuceuum Il Ha 20-m nneHapHom 3acegadum 16.10.2003.

3 TNpuHaTta pesontounen MeHepansHon koHepeHumn FKOHECKO no po-
knagy Komuceuum Il Ha 18-m nneHapHom 3acepgaHum 19.10.2005.

4 TNpuHsaTa MeHepanbHom koHbepeHumel Opradnzaummn O6beaNHEHHbIX
Hauwin no Bonpocam o6pa3oBaHust, Hayku 1 Kynbtypel 11.11.1997.



field. | think they make a contribution. | remember
there was a Russian representative in the Bioethics
Committee, Professor Rem Petrov.

— What was his contribution? Russian contribu-
tion?

— He made contributions to the debate. But he was
a member of the Committee only in the first years,
before the development of the Declaration of Bioethics
and Human Rights. By the way, Russia is represented
in the Bioethics Committee of the Council of Europe,
even if the Bioethics Convention (also known as
“Oviedo Convention”) was not ratified yet by Russia,
but it has a role in these discussions.

Back to the UNESCO documents, | think these
declarations contribute to affirm some common
principles, basic principles. This is important because
otherwise there’s nothing at the international level.
All countries agreed that, for instance, the informed
consent for any medical treatment is required, patients
have to give a consent.

| They cannot be forced to a medical treatment,
or even less to medical research.

It's a very basic principle, but anyway, you can say it's
obvious, but it’s important that you say that, you write
it down and then the Committee agrees on that and
other principles. So, these are important documents.

— Now in connection with the coronavirus
pandemic, there are some things happening all
over the world that may be considered arguably
as violation of human rights on the part of
the state. Well, for instance, in Moscow there is so
called Social Monitoring system. It is a program
that compels people report periodically about
their whereabouts. Every day you should just
tell the authorities where you are, whether you
observe a regime of so-called isolation. If you
do not report, you are punished by fines. This
is, | think, not only in Russia, maybe in other
countries as well...

— Especially in China and other Asian countries.
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NPUHUMMBLI B 3TOW o6nactu. 9 gymato, 4TO OHWM BHOCHAT CBOW
BKIag B 3Ty paboTy. HackomnbKo s NOMHI0, B Komutete no 61oa-
TUKe 6bIn 1 NpeacTasuTens Poccum — npodheccop Pam MeTpos?.

— Kakos 6b151 ero Bknag? Bknag Poccun?

— OH npegnaran HekoTopble naeu ansa o6¢cyxaeHns. Ho oH 6bin
yfieHoM KomuTeTta Tofbko B NepBble rofbl, 0o pa3paboTku He-
Knapauum o 6moatuke. Poccusa, mexay npoymm, NpeacraBneHa
B KomuteTe no 6moatnke Coeeta EBponbl, 1, xoTa KoHBeHUMA
0 npaBax 4enioBeka M 6uomMeauuMHe (TakXke M3BECTHasi Kak
KoHneeHumsa OBbeo) elle He patudmumposaHa Poccreit, Bala
CTpaHa urpaet onpeneneHHyto posb B 3TUX 06CYXAEHUSX.

Ho BepHemcs k gokymeHTam KOHECKO. A gymato, 4To nx Bknag,
COCTOMT B TOM, 4TO MMM YTBEPXKAEHLI HEKOTOPbIE 06LLIME, 6a30-
Bble MPUHUMMNbI. DTO BaXKHO, MOCKOSIbKY B MPOTUBHOM Crlyyae
Mbl OCTaemcsi BOoOOLle 6e3 Kakoro-nmoéo MexayHapoOHOro
perynupoBaHus. Bce cTpaHbl cornacunmcb ¢ TeM, HTO, Hanpu-
Mep, 4N No60oro neyeHns HeobxoaMmMo OCO3HAHHOE cornacue
nauueHTa.

| Yenoseka Henb3s NPUHY>XAaTb K JIEHEHUIO, a TEM 6onee
K y4aCTunio B MEOMLIMHCKNX UCCrieqoBaHUAX.

370 (hyHOAMEHTasNbHbIN U, HABEpPHOE, O4EBULHbIA NPUHLNM,
HO KpanHe BaXHO, 4TOObl OH Oblsl CHOPMYNMPOBAH, 3anu-
caH, a notoMm un yteepxgeH Komutetom. To xe Kacaetcsa u
Opyrux npuHUMnoB. BoT nmoyemy § cuutal 3TV OOKYMEHTbI
BaXKHbIMMW.

— Celiyac B CBSI3W C MaHgeMuen KopoHaBupyca BO BCeM
MUpe NPUHMMAIOTCS PELLIEHUS!, KOTOPbIe MOXXHO pacLieHMBaTh
KakK HapylLleHMe npaB 4YesioBeka CO CTOPOHbI rocyAapcTBa.
Hanpumep, B Mockee BBenu TaKk Ha3blBaemMyto CUCTEMY COLIU-
aNbHOro MOHUTOPUHIa. ATO NporpaMmMa, KoTopasi 3acTaBnser
YyenioBeKa NepuoaNYEecKn OTHYUTHIBATLCA O CBOEM MECTOHa-
XOXAeHUN. KaxkabIi fieHb HY)XXHO coo6LLaTh BNacTsM, rAe Thbl
HaxoAMLLbLCS U cobniofaellib NI PeXum camousonsuun. 3a
HEUCNoJIHEHMe 3TOW o6s3aHHOCTU Tebsi wiTpadyioT. Takomn
noaxopa, 1 Aymato, NPUHAT He TonbKo B Poccun...

— Takxe B Kutae 1 gpyrmx asamaTckmx ctpaHax.

5 MNeTpoB Pam BWKTOPOBWMY, COBETCKUIA W POCCUMINCKUA WMMYHO-
nor, akagemuk PAH.
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— So, it is rather Asian practice than European.
Anyway, there are some precedents: do you see
them as a threat to individual rights and whether
the use of such technologies is permissible in
your view?

— That’'s an important question, of course. As
a general principle, | would say, in exceptional
circumstances like these some restrictions of rights
are permissible. The international law is very clear
in this regard, also when there are serious threats
to public health or in a situation of war, etc. some
freedoms, like the freedom of movement can be
restricted. That’s accepted by the law, by international
law. But these restrictions have to be proportionate
to the threat and should be provisional, so long as
you have the threat, and no longer. After that, you
cannot continue keeping these restrictions when they
are no longer justified. So, these limitations should
be really necessary, proportionate and provisional.

Concerning this right to privacy, in Europe, in
Switzerland, France and other countries, they
have created apps that help to track the pandemic,
the transmission of the virus. If you get sick, you
can go back and identify the places where you
have been before. In general in Europe these apps
were developed trying to respect the privacy rights.
Normally they are anonymous, so that the state
cannot track the person’s movements. It's more for
your own interest, if you are sick, and to help other
people who were in that place with you, all those
people will be warned that they were in contact
with you. They are anonymous, the state cannot
use the GPS, and cannot follow a person. The data
are not centralised in one place. But especially
in China and, | think, in Singapore and Korea
they have much more intrusive systems where
the data is transmitted directly to governments
without any consent of users. There’s no way to
escape from that. China has already declared that
the government will continue using the system,
even when the pandemic is gone, for public health
issues, and maybe for security issues, | suppose.
It's very terrifying because... Do you know Orwell’s
novel “1984” which is about a totalitarian state that
controls everybody’s movements?

16
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— TMoxoxe, 3T0 6onblie a3uaTckasi NpakTUKa, HexXenu
eBponerickas. Mo)XHo v Ha3BaTb ee yrpo30 ANs NpaB ve-
noseka u gornycTumo nu, Ha Baw B3rnsag, ucnonb3oBaHue
NoJo06HbIX TEXHONOrMn?

— OT0, KOHE4YHO, BaXHbli Bonpoc. B kayecTBe o6Liero
npuHuuna s 6bl NpuU3Han, YTo B UCKHOYUTENbHbIX 06CTOS-
TENbCTBaxX BPOAE HbIHELLUHEWN MaHOEeMUW HEKOTOpble orpa-
HUYeHWUsi MpaB BMofiHe JONycTMMbl. MexXxayHapogHoe npaBo
B 9TOM OTHOLUEHUN CCHOPMYNIMPOBAHO OYEHb YETKO: Hamnpu-
Mep, cBoboda NepenBUXEHUA MOXET ObiTb OrpaHuyeHa,
€CNn CyLLeCTBYET cepbe3Has yrpo3a 300pOBbl0 HaceNeHus,
WM B CUTyauun BOWHbI, UM B MHbIX MOAOGHbLIX Cny4asx.
OTO — 3aKOH, Npuyem MexXAyHapOoLHbln 3akoH. BmecTe ¢
TEM Takue orpaHU4eHust [OMKHbI ObITb, BO-NEPBbIX, MPOMNOpP-
LIMOHaNbHbIMW Yrpo3e, a BO-BTOPbIX, BPEMEHHLIMU, T.€. Ael-
CTBYHOLLMMM POBHO [O TEX Mop, Moka yrposa CyLlecTByeT.
OHM He MOTyT COXpaHATLCS NMOCIEe TOro, kak OCHOBaHWS AN
1X BBefeHus otnanu. Eule pas: orpaHnyeHns OomKHbI ObITb
NEeNCTBUTENBHO Heo6XoaUMbIMK, MPOMOPLMOHANbHLIMU U
BPEMEHHbIMN.

Y70 XEe kacaeTcs mpaBa Ha HENMPUKOCHOBEHHOCTb YaCTHOW
XN3HKU, To B EBpone, B yacTHocTu LUBenuapum n ®paHuuu,
ObINN CO3[aHbl MPUIIOXEHUA 0N OTCMEXMBAHUS pacnpo-
CTpaHeHus naHgemun, nyTey nepepadn Bupyca. Ecnu Bbi
3a60nenn, OHW NoMorarwT OnpefennTb MecTa, KOTOpble Bbl
nocewanu. B uenom B EBpone aTu npunoxeHus 6bim paspa-
60TaHbl C y4eTOM MPUHLMNA HEMPUKOCHOBEHHOCTU YaCTHOM
XUN3HN. OO6bIYHO OHM AHOHWMHBI (MO3TOMY FOCY[apCTBO He
MOXET OTCNeanTb NepemMeLLEHNS NOoNb30BaTens) U co3naHbl
CKOpee B MHTepecax caMux Jofen, B TOM yucne 3abones-
wnx. Ecnu Bbl 60MbHbI, Bbl MOXETE NMOMOYb APYrUM JIOASAM,
KOTOpble 6bIIM B TOM XX€ MECTe, YTO U Bbl, NPeaynpeantb
MX, YTO OHW MOTITIN BCTYMUTb B KOHTaKT C BaMu. 3T npuno-
XEHUSA, MOBTOPKOCb, aHOHUMHbI, FOCYAapCTBO HE MOXET UC-
nonb3oBatb GPS wnu cnegntb 3a KOHKPETHBIM YENOBEKOM.
[aHHble He cocpenoTo4eHbl B ogHOM MecTe. Ho BoT B Kutae
n, a gymato, B Curranype n Kopee gencTBytoT ropa3go 6onee
VMHTPY3UBHbIE CUCTEMBI, FAe AaHHble NepefarTcs Henocpea-
CTBEHHO npaBuTeNnbcTBaM 6e3 cornacus nonb3oBaTenen.
OT aToro HuUKyga He getbcs. Kutan yxe 3asBun, 4to 6yger
MCMonb30BaTh 3Ty CUCTEMY M MNOCNe naHgeMum — B Lensax
06LLEeCTBEHHOIO 3[paBOOXpPaHEHUs, a Takxe, A nonaraw, B
Lensax 6e3onacHoCTN. ATO OYeHb CTpaLlHO. Bbl Beab 3HaeTe
pomaH Opyanna «1984» o ToTanuTapHoM rocygapctee, KOTo-
pO€e KOHTPONMPYET BCE NepenBuMXeHna?



— Yes, of course.

— This is like that. And | would say even worse
because in this novel you don’t have the GPS
tracking you anywhere.

— You said that no one can be forced to
a medical treatment. However, in Russia amidst
the coronavirus pandemic there have been some
cases of forced compulsory hospitalisation
due to the danger of spread of the disease
recently. Do you see this danger of expanding
compulsory medical treatment as a problem?
Are these practices general, common for civilised
countries? Or is it something unique?

— With that particular measure I'm not so critical as
with the use of apps to track people, because you have
a person who has a serious disease that may affect
the lives of others. And | think the state has the right to
isolate that person and place her/him to the quarantine,
so the quarantine is legal also here, in Europe. Even
if you don't like it, it is one of the classic exceptions to
the freedom of movement in the interest of common good
and society. | would like to know why in practice people
are against that in Russia. Don’t they want to receive any
kind of support to prevent the transmission of the virus?

— Well, they probably want that, but still this is
not the matter of what they want, but the matter
what the state wants. This is a problem. People
are different, of course, the majority wants
some treatment. There is no question. But such
compulsory measures are always aimed at
people who are kind of minority, sometimes poor,
sometimes badly educated or just some freaks.
But still they are human beings whose rights
should be respected, but probably there is no
problem in this way. In countries which you know
personally from your life experience it will be quite
normal to force people to go to isolation and just
take them to the hospital without their consent...

— At least isolation, maybe treatment is too far
because normally you cannot treat someone without
his consent, but isolation is different. For treatment
normally there is a principle that you need to agree.
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— KoHe4Ho.

— OuyeHb Noxoxe Ha Hero. Ho st 661 ckasas, 4To B peanibHOCTU
cuUTyaums eLle Xyxe, NoTOMy H4TO B 3TOM pomaHe 3a fiogbMu
He cnepsT ¢ nomoLlbio GPS.

— Bbl roBopusnn 0 TOM, YTO HUKTO HE MOXKET 6bITb MPUHYX-
AeH K nevyeHuto. Tem He meHee B Poccum B ycnoBusix naH-
AEeMUM KOPOHaBUpyCca MMeSIM MeCTO Cilydau NPUHyaUTe b-
HOW rocnuTanusauum u3-3a onacHOCTU pacnpocTpaHeHus
6one3Hu. HeceT nu Takoe paclumpeHne NPUHYaUTENIbHOro
NleyeHus cepbe3Hble MpaBoBble pUckU? EcTb nu Takas
npakTuKa B LMBUIM30BaHHbIX cTpaHax? Unu ato 4To-TO
yHUKanbHoe?

— K 31Ol Mepe 51 OTHOLLYCb MEHEee KPpUTUYHO, YEM K UCMOSb-
30BaHMIO NPUOXEHWI ONs CNexXkn 3a niogbMu. Ecnn y yeno-
Beka BbIfiBUNACh Cepbe3Has 60ne3Hb, KoTopas npeacTasnser
yrposy Ans XWU3HW ApYyrux nofgen, To rocyaapcTeo, s gymato,
MMeeT NpaBo NU30MPOBaTb 3TOro YerioBeka 1 NOMeCTUTb ero
B KapaHTMH. KapaHTWH 3aKOHeH 1 3gechk, B EBpone. 3T1a mepa,
Oaxe ecnn oHa BaM He HpPaBMUTCH, — OJHO U3 KNacCUYECKMX
VCKITIOHEHUI 13 CBOOObI NEPEenBMKEHUS, YCTAHOBIIEHHOE ON1S
6nara Bcero obulectsa. VIHTepecHo, nodyemy B Poccun nogm
npoTMB 3TOro? Pa3Be OHW He XOTAT MONyYUTb Kakykt-TO MOA-
OEPXKY, 4TOObI N36eXatb 3apaeHna?

— MoxxeT 6bITb, U XOTSIT, HO BONPOC HE B TOM, Yero XoTaT
noau, a B TOM, Yero xo4eT rocypgapcTseo. Bece niogun pasHeie,
N KOHEYHO, 60JIbLUMHCTBO He NMpoTuB ne4veHus. Ho Takue
NpUHyAuTeNbHblIe Mepbl BCerga HamnpaseJieHbl Ha NOgen,
KOTOpble OTHOCHITCS K CBOEro poaa MeHbLIMHCTBY. MHoraa
910 6eaHble, MHOrga — MJIOXO O6pa3oBaHHbIE NOAN UK
npocTo mapruHanbl. Ho Bce paBHO 3TO niogu, 4bu npasa
[ONXKHbI cobniopatbes. MoxeT 6biTb, Bbl 3HaeTe cTpaHbl,
B KOTOpbIX CYMTaeTCA HOpMasibHbIM 3acTaBUTb Nniogen
M30NMpOBaTbCSA UMM MPOCTO OTBE3TU UX B 60NbHULY 6e3
ux cornacua?

— [No KpariHen Mepe, 3acTaBUTb YenoBeKa M30NMPOBaTbLCA —
3TO HopMarnbHO. MoXeT 6bITb, NPUHYOUTENBHOE NeYeHne —
3TO UINULLHAS Mepa, MOTOMY YTO MO O6LLEMY MPaBUITy HEMb3s
ne4ntb 4Yenoeeka 6e3 ero cornacus. Msonaums — cOBCEM
apyroe geno. Ho ons ocyLLecTBNeHNs NeYeHnss JOMMKHO ObITb
Nosly4eHo cornacue.



— You mean home isolation, but not the treatment
in a hospital. As far as | understand, you divide
these things, right? Self-isolation at home on
the one hand and the compulsory treatment at
some hospital on the other.

— Yes. | would say, most people, of course, prefer to
be treated if they are sick and may die.

— True. But sometimes people just don’t believe
seriously in these diseases or they think that
the problem or situation is not that dangerous. Their
personal condition is not that dangerous to others
or to themselves. But the state, the authorities
think differently, and they take them to the hospital.

— | think these are different situations.

Isolationis reasonable, quarantineisreasonable,
but hospitalisation against your will is not all right
except if you don’t comply with home quarantine
and put other people’s lives at risk.

— Anyway, this is mostly a matter of trust. We just
talked about the trust in authorities, but let me
ask about the trust in doctors. There is an opinion
that this trust is decreasing all over the world.
First of all, whether it is true. And if it is true, what
is the reason for this lesser trust in doctors?
Probably one of the reasons (it’s just a conjecture)
may be the commodification of medicine that
you’ve mentioned. And if so, what may be legal
constraints and instruments which can increase
patient’s confidence to doctors or in doctors?

— That’s a difficult question — how to increase the trust
in doctors... | wouldn’t say that, at least here, in Western
Europe, people trust less in doctors. So, what happens is
that doctors have less time and then this classic patient-
physician interaction is not as strong as in the past.
They have a few minutes to talk to you and give you a
prescription. But it's also true that in bigger structures,
hospitals, there are some bureaucratic issues and
the patients may feel that they are just not recognised
as individuals but just as numbers or “cases”. But
otherwise, | don’t see that question of lack of trust...
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— BbI ceriyac roBopuTte o fomallHend U30nsALUnU, HO HE O
neyeHuun B 6onbHuULe. Hackonbko s noHumato, Bl pasge-
nsiete 3TU NOHATUSA, BepHO? Camoun3onsauusa goma, c OgHOM
CTOPOHbI, U MPUHYgUTENIbHOE Jie4YeHue B 6oNbHULE —
C ApPYrow.

— [a. A 6bI ckasan, 4To 60MbLUMHCTBO NtoAeln, KOHEeYHO, Npea-
NOYUTAIOT NTIEYUTLCS, ECNN OHM BONbHBLI U MOTYT YMEPETb.

— 970 TaK. Ho MHorga nogy NPocTo He BepsiT B CYLLECTBO-
BaHue 60/1e3HM NM60 JyMaloT, YTO OHa He TaK YX onacHa
W1 YTO X COCTOSIHME He NPeACTaBseT Yyrpo3bl ANA OKPY-
XarLwwmx unm Hux cammx. Ho rocyaapcTeo, opraHbi BllacTu
CUMTAIOT MHA4e N BE3YT UX B 60SIbHULLY.

— OT0 pasHble cuTyauumn.

cnuTanuaaumus NpoTUB Ballel BONM — 3TO HemnpaBuslb-
HO [0 TexX nop, Nnoka Bbl He HapyLLlaeTe caMoM30sALMI0

H N3onsuma — 9To pasyMHO, KapaHTUH — TOXe, HO ro-
Y He nofBepraeTe PUCKY XU3HW APYruX Noaei.

— B no6om cny4yae 310 BO MHOrom Bonpoc gosepusi. Cen-
Yac Mbl FOBOpPUNM O foBepuM K BnactaMm. A Kak o6cTout
Aeno ¢ pgoeepuem K Bpayam? PacnpocTtpaHeHO MHeHwue,
YTO OHO CHMXaeTcsi BO BceM mupe. Ecnmn ato npaepa, To
noyemy Tak npoucxoaut? U kakumm moryT 6bITb Hopuan-
Yyeckue orpaHNyYeHUs U MHCTPYMEHTbI, KOTOpPble NO3BONAT
NOBbICUTb AOBepUe NaLueHTa K Bpa4yam?

— CnoxHO OTBETUTb, Kak MOBbICUTb OOBEPUE K Bpadam...
A1 6bl He ckasan, 4TO NaM CTanu MeHblue OOBEpsTb Bpa-
YaM — Mo KparHeln mepe, B 3anagHon Eepone. Ho cenvac y
Bpayeli CTaHOBUTCA BCE MEHbLLE BPEMEHW Ha mpueMm, us-3a
3TOr0 YXYALIaeTCs Kraccuyeckoe B3aMMOZENCTBME MexXAy
nauneHToM 1 BpadoM. Y Bpada eCcTb f1LLb HECKOMbKO MUHYT,
4TOObI MOrOBOPUTL C BaMW M MOTOM BbINMCaTb BaM peLenT.
BepHo 1 To, 4TO B 605ee KpyMHbIX y4pexaeHusx, 60bHuLax,
eCTb HEKOTOpble BlopokpaTnyeckne TpeboBaHUs, U NaLMEHTbI
MOryT 4yBCTBOBATb, YTO MEPCOHAN OTHOCUTCS K HAM He Kak K
JINYHOCTAM, a Kak K u1dpam nnu nctopusm éonesHun. Bmecte
C TEM 1 HE BMUXY B 3TOM MPO6eMbl OBEPHSI...



— You don’t think there is a huge problem right
now, correct?

— | don’t think there is a huge problem here.
An additional question related to this would be that
with the artificial intelligence devices the relationship
between patients and doctors could be diminished
or there could be less personal interaction. It is true
that different devices that use artificial intelligence
can improve the quality of the diagnosis, for instance.
But at the same time, you, as a doctor, don’t have
a direct contact with the patient to examine him. It is
not the same to see you on a screen and to see you
in person, to see how you react. We are only starting
with this. A Russian lawyer who is now a PhD student
in Zurich, Ekaterina Tikhomirova, is precisely doing
her research in this area. She is also considering
the possible impacts of these devices on the doctor-
patient relationship. But | don’t see the issue of
the lack of trust that you mentioned.

— So, you think it is not the case, as far as
| understood — rather there is a problem
of bureaucratisation than the problem of
commodification, right? People feel themselves
inside the huge bureaucratic machine.

— Exactly.

— You mentioned artificial intelligence data
which is used by doctors in modern times.
What should be the governing legal principles
related to the use of artificial intelligence for
diagnosis and treatment? And how doctor can
be held responsible in principle for a diagnosis
erroneously made by a machine?

— I'm not dealing so much with these questions
of civil liability... Originally when | finished my law
studies, | started with civil law and these questions
of civil responsibility, but that was many years ago.

What | can say is that, normally the responsibility
of doctors is based on the guilt, so you have to be
negligent in some way to be responsible. That’s
the system in Europe. If there was no negligence
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— Bbl cunTaere, 4To 60MbLION NPO6G/IEMbI B 3TOM HET?

— 91 He gymalo, 4TO OHa HacTOMNbKo Benvka. EcTb u ewe ognH
HIO@HC: UCMOSIb30BaHNE NCKYCCTBEHHOMO MHTENNEKTa, KOTopoe
TaKxe MOXeT 0CNnadbuTb CBA3b MeXAy NauneHTamm 1 Bpadamu,
coKpatuTb UX NnyHoe B3aumopericTeme. C NOMOLLBIO UCKYC-
CTBEHHOIO MHTENNIeKTa M B CamMOM fefie MOXHO, Harnpumep,
YNyYLWNTb Ka4eCTBO NOCTAHOBKM AnarHosa. Ho B To Xe Bpemsi
y Bpaya He 6yAeT NpsIMOro KOHTakTa ¢ nauMeHToM, YTobbl OC-
MOTpPETb ero nMn4Ho. BuaeTb YenoBeka Ha 3KpaHe 1 BUOeTb ero
NIMYHO, CNeguTb 3a ero peakumen BXMBYK — pasHble BeLuu.
Ho Mbl TONbKO Ha4YMHaeM 3aHUMaTbCs 3TUM Bonpocom. Hampu-
mep, B Lltopuxe ceryac yumtcsa EkatepvHa Tuxommpoea, topucT
13 Poccuu, KoTopas kak pas 1 NPOBOAMUT UCCefoBaHusA B 3TOM
o6nactn. OHa n3yyaet BO3MOXHOE BNMAHME ANArHOCTUYECKUX
NpMOGOPOB Ha OTHOLLEHWS MEXAy BpadoM WM nauueHtom. Ho
A ONATb Xe He BWXY 34eCb HegocTaTka JOBepusl, O KOTOPOM
Bbl roBopuTe.

— To ecTb nNpaBunbHEE rOBOPUTL O Npobneme 61o0poKpa-
TU3auum, 4em o npobneme kommopgudukauum? Jlrogu
YYBCTBYIOT, YTO OKa3anucb BHyTPU OFPOMHON GlopoKpaTu-
YeCKOW MaLLUVHbI.

— ToyHo.

— Bbl ckasanu, 4TO Bpa4yM Bce aKTUBHee MpuberawT K
MOMOLLM UCKYCCTBEHHOro MHTennekra. KakoBbl AOMXHbI
6bITb NMPaBOBbIe MPUHLUMbI, CBSI3aHHbIE C €ero UCMoJsb30-
BaHMeM NS AUarHoCTUKMK U neYveHusi? U gomxeH nu Bpay
HECTU OTBETCTBEHHOCTb 3a AWarHo3, OLMG0YHO MOCTaB-
JIeHHbIA MaLIUHOK?

— 91 He cneuunanmcT B BOMpocax rpaKfaHCKo OTBETCTBEHHO-
ctu... Korga s nony4un topuamyeckoe ob6pa3oBaHune, 1 HEMHO-
ro pa6otan B 3ToM cdepe, HO 3TO 6bII0 AABHO.

A1 mMory ckasaTb, 4YTO OTBETCTBEHHOCTb Bpadyen, Kak npa-
BWMO, ABMAETCA BWHOBHOW, MO3TOMY [ANA NPUBIEYEHUS
K OTBETCTBEHHOCTM HYXHO YCTAaHOBWUTb XanaTHOCTb. Tak
npuHaTo B EBpone. Ecnun npu npoBefgeHun onepauum nnm
neYyeHns xanaTHOCTU He 6bINo, ecnu Bpay obecneymn agek-
BaTHY0 MEOULMHCKYIO MOMOLLb, TO OH He NMOHeceT OTBET-
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on your side in an operation or treatment, if you
provided the adequate treatment, then you are
not responsible, otherwise, it would be possible
to hold you responsible for everything that
happened.

In some countries, like in France, they have a
national funding to compensate patients when
there was really an abnormal harm. There
was no negligence on the side of the doctor,
but, anyway, in this particular case the harm
was totally disproportionate, so the state
compensates that. It is objective responsibility
but of the state, not of the doctor.

— | see. Probably this is a wise solution for such
cases. Well, how should the issue of medical
secrecy be resolved in the era of digitalisation?
And can data on patients’ diseases be in
principle a subject of commodification which
applies the possibility of collecting and selling
them to some commercial clinics as a part of
the databases, for instance, like Big Data.

— Well, that is a big topic today — Big Data, artificial
intelligence and the protection of personal data. This
started also around 20 years ago with the first biobanks,
one was in Iceland. | remember they wanted to create
a database of all citizens from Iceland to connect
their genetic data with the patients’ health data from
doctors and different genealogical data, etc. and that
way to develop new treatments. But that didn’t work
because it was considered to be a violation of privacy.
This company that created the biobank wanted to get
those data from patients by paying the doctors. But
of course, that was problematic. Doctors have a duty
of confidentiality, as you said, secrecy with regard to
their patients’ data, they cannot simply transmit it to
others, except if there is a particular need, for instance,
to the specialists that can provide an advice, etc., but
otherwise they are not allowed to.

This is a very old principle from Hippocrates,
the Hippocratic Oath, it's already there that the doctors
cannot talk to others about their patients. So, now
the problem is that this classic principle is at risk with this
massive digitalisation of documents that can be very
easily disseminated without any control. This is a huge
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CTBEHHOCTU, MHa4Ye ero MOXHO OblS10 6bl 06BUHUTL BO BCEM,
4YTO YrogHo.

B HekoTOpbIX cTpaHax, Hanpumep Bo ®PpaHuuu, ecTb
HauuoHanbHbIM  dooHA, 4YTOObI KOMMEHcUpoBaTb nMa-
UMeHTaM aHoMasbHbIi Bped. AHOManbHOCTb Bpena
O3Ha4aeT, YTO Bpad He NMposiBUST XanaTtHOCTU, HO Bpe[,
NPUYMHEHHBIN NAUMEHTY B XO4€e Nie4eHus, 6b11 Hecopas-
MEpPEH ero peaynbraty, U rocygapcTtBo KOMMEHCUpyeT
ero. 910 06bLEKTMBHASA OTBETCTBEHHOCTb, HO HE Bpaya,
a rocygapcrea.

— HaBepHoe, aTo myapoe pelieHue. A Kak B anoxy uud-
poBM3aLuM peLuaTb BONpoc o MmeauumMHcKon TariHe? Moryt
NnW faHHble 0 3a6oneBaHUsAX NaUMEHTOB GbITb NMPeAMETOM
rpaxgaHcKoro o6opoTa ¢ BO3MOXHOCTbIO Ux c6opa 1 npo-
AaXW HEKOTOPbIM KOMMEpPYeCKUM K/IMHWKaM B cocTase
6a3 AaHHbIX, Hanogo6bue bonbLNX fgaHHbIX?

— bBonbluve paHHble, MCKYCCTBEHHbIN MHTENNEKT U 3almTa
NepCcoHasbHbIX AaHHbIX — OEWCTBUTENBHO akTyanbHasa Tema
cerogHs. Bce Havanock npumepHo 20 neT Hazag — C nep-
BbIX 6MOH6AHKOB, OAMH U3 KOTOPbLIX 6bl1 co3naH B McnaHamu.
#1 NOMHIO, YTO OHWM XOTenu cosdpatb 6a3y reHeTU4eCKUX OaH-
HbIX BCeX rpaxpaaH Vcnangum, 4tobbl CBA3aTb 3TU AaHHble
C MEeOMUMHCKUMWN OaHHbIMU Bpadven, pasnu4yHbIMW reHeano-
rMYeCKMMM [OaHHbIMU M T.0. U B UTOre paspaboTaTb HOBbIE
MeTofbl fliedeHuss. Ho 310 He cpaboTano, NoToOMy 4TO 6bIS10
pacueHeHO KakK HapyLueHWe HEeNpPUKOCHOBEHHOCTU 4YaCTHOM
XU3HW. KoMnaHusa, cospgaBluas 6mobaHK, xoTena nofayqntb
JaHHble NauueHToB, 3annaTtuB 3a 3T0 Bpadyam. Ho, KOHe4Ho,
Takom MOAXof okasancsa npobnemaTnyHbiM. Bpaum o6s3aHbI
cobnogatbe BpadyebHyo TanHy, OHU HE MOryT MPOCTO Tak ne-
penaBaTtb faHHblE NALMEHTOB APYrM N1LaM, KPOME CIyyaes,
Korga B 3TOM eCTb 0cob6as HeO6XO0AUMOCTb, HANpUMep HyXeH
COBET crneuuanucTa.

OTO O4YeHb CTapblii MpUHUMM: elle B KnsTBe [uvnnokparta
CKa3aHo, 4YTO Bpayn He MOryT HU C Kem 06CYyXAaTb CBOMX
naumeHToB. Cenyac 3TOT KNAcCMYeCKUI NMPUHLUMUMI HaxoamTes
nop yrpo3om, YTO HeYyOUBUTENIBEHO NPW CTOMNb MacCOBOW oumnd-
POBKE [OKYMEHTOB, KOTOPbIE MOXHO O4Y€Hb JIErKO pacnpo-
CTpaHsATb 6€e3 BCAKOro KOHTposs. OTO orpomMHas npobnema
Hawero BpeMeHn. Kpome Toro, B HEKOTOPbIX CTpaHax Oew-
CTBYIOT MEAMLMNHCKME KapTbl C YAMOM, Ha KOTOPbIX 3anncaHbl



problem now. Also, in some countries they are creating
a medical card with a chip, you have all the data there.
And there is a huge risk of hackers getting those data
and using it for bad purposes. The state also, of course.
You have to give your consent for the use of your data.
It can’t be sold or used for some other purposes without
your consent.

— Is it a part of Big Data? Not just the personal
information, but as a part of Big Data?

— The EU regulation on the protection of data,
which is called GDPR (the General Data Protection
Regulation), protects the data that can be linked to
an dentity, to a name. That's what is protected. If
they are totally anonymised then there is no issue,
but only irreversibly anonymised. It's not enough that
you put a code and you keep the code that links to
the person’s name.

— So, everything depends on the possibility of
reversibility of this anonymisation, right?

— Yes, exactly.

— Okay, thank you. So, the next question
would be, where are the boundaries of somatic
rights? For instance, in many jurisdictions
the transactions on the right to life are prohibited,
let’s say, a problem of euthanasia. It is prohibited
to change genome or sex of the child or even
to himself or herself. And in some countries
all sexes cannot be changed, for instance. On
the other hand, voluntary sterilisation or removal
of organs for transplantation are not prohibited
in some cases, it’s possible. But the doctor can’t
cut the whole hand on the request of the patient.
So, what are the limitations of such somatic
rights?

— It is a big question. There is, for instance,
a syndrome called Body Integrity Identity Disorder
(BIID). There are people who want to have their leg
or arm amputated because they feel this way.
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BCE [jaHHble O nauueHTe. U cyLecTBYET OFPOMHBIA PUCK TOrO,
YTO XaKepbl NONy4aT 3TW CBeLEeHNs U GyayT UCMONb30BaTh UX
B HenpaBefHbIX LensiX. To Xe OTHOCUTCS U K rocynapcTBy. Bbl
JOMKHbI AaTb COrflacvMe Ha UCMoMb30BaHWe BallMX AaHHbIX.
Wx Henb3s npoaaBaTth UM UCMONb30BaTh B KAKUX-TMGO MHbIX
Lensix 6e3 BaLlero cornacus.

— MoryT nn oHM 6bITb YacTbio BonbLwnx gaHHbIX? He npo-
CTO NUYHOW MHpopMauuen, a UMEHHO YacTbio BonbLimnx
AaHHbIX?

— O6wwun pernameHT EC 0 3awumte nepcoHasnbHbIX AaHHbIX
(GDPR) oxpaHsieT nepcoHanbHble OaHHble, KOTOpble MOryT
ObITb CBfA3aHbl C KOHKPETHOM JIMYHOCTLIO, C MMeHeM. Ecnu
Xe [AaHHble MOSIHOCTbI M Heo6PaTUMO aHOHWMU3UPOBAHSI,
TO HUKakou npob6nembl HeT. HepoocTatoyHO MCnonb3oBaTb
wndp, CoXpaHuB Npu 3TOM KOA, KOTOPbIA NpuBeOeT K UMEHU
YernoBeka.

— To ecTb Bce 3aBUCUT OT BO3MOXHOCTM aHOHMMU3aLUU
aTou uHcpopmaLmm, BepHO?

— [la, nMmeHHo.

— Kak Bbl nonaraerte, KakoBbl npeaesibl cCOMaTU4eCKUX
npas? Hanpumep, BO MHOIMX IOPUCAUKLUAX 3anpeLue-
Hbl CAENIKM, Kacalolwuecs rnpasa Ha XWU3Hb, 3BTaHa3UM.
3anpeweHo MeHATb TeHOM UJK NoJl pe6eHKa. A B HEKO-
TOpPbIX CTPaHaX Hesnb3s U3MEHUTb Aa)e cBou non. Bpay
He MOXeT aMnyTMpoBaTb PyKy Nno npocb6e nauueHTa,
ec/qin 3TO He 06ycnoBJIeHO MeAULUHCKUMU NMOKa3aHu-
iMU, HO B TO XX€ BpeMsl A06poBoJsibHas cTepunansauus
WU U3bSTUE OPraHoB A TPaHCcnNaHTauum B obLiem
nopsake He 3anpeweHbl. KakoBbl 3gecb rpaHulbl go-
nyctumoro?

— OT10 6onblion Bonpoc. CyulecTByeT, Hanpumep, CUH-
OPOM HapyLUeHUs LeNoCTHOCTU BOCMNPUATUA COBCTBEHHOIO
Tena (BIID). liogn ¢ 3TMM CMHOPOMOM XOTSAT, 4TOObI UM
amMnyTMpoBanu HOrYy UK PyKy, MOTOMY YTO OHU cebs oLLy-
LatoT OQHOHOTUMU UMM OJHOPYKUMM.



— They have some reasons to think so.

— | think it is a psychological question. But we had
here, in the institute, some years ago someone who
called from Germany. The secretary passed the call
to me and this man asked, if it would be possible
in Switzerland to have one such intervention. | told
him that, as there is no therapeutic goal, such an
amputation couldn’t be done because it would be
a crime, a serious offense to the physical integrity.
Of course, if you need that amputation for medical
purpose (for instance, you have a serious infection
that cannot be treated), it is legal. | asked him, “What
do you want exactly?” He answered, “No, | don’t want
an amputation. | want to become paralysed. | want
deletion in the spinal cord to become handicapped”.
Okay. That’s not possible. That’s against all medical
rules, the criminal law. He was searching for someone
who would be able to do that.

— Interesting, yeah. What is the outcome of
his case? He was not permitted, nobody could
provide him such assistance, right?

— | don’t know what happened afterwards, | didn’t
have any contact with him anymore. | don’t know, but
yeah, it is an issue.

— But | guess different countries take different
positions on this probably. And maybe if you
don’t receive such assistance in Switzerland or
in Germany, you can move to Haiti, for instance,
where you can quickly find whatever you want.

— Yes, maybe he could find someone who could
doit.

— What is the point of prohibiting such things, if
you can just cross the border?

— | don’t agree with that argument which is used
for different purposes, for instance to support
the legalisation of euthanasia or some other
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— Y Hux ectb MPUYnHDbI TaK AyMaTb.

— [lo-moemy, 31O 605blUe MCUXONOrn4eckuit Bonpoc. He-
CKOJbKO NeT Hasaf K Ham B VIHCTUTYT NO3BOHWIT YeNoBeK U3
lepmaHnn 1 cnpocus, BO3MOXHO N nposecTu B LLBenuapumn
noJo6Hyto orepauunio. 51 ckasan emy, 4To Npu OTCYTCTBUU Me-
OVLMHCKUX NOKasaHuin amnyTauus HeBO3MOXHa, MOTOMY YTO
MHa4e 370 6bIN0 Obl MPECTYNNEHNEM, MPUYMHEHNEM CEPbes-
HbIX TENECHbIX MOBpeXAeHUA. Ho amnyTauus B TepanesTnye-
CKMUX Lensx (Hanpumep, Npy HanmmMyMmM cepbe3Hon Hensneyu-
MOW UHIEKUMM) 3aKOHHA. S cnpocun ero: «4ero nMeHHo Bebl
xotnte?» OH oTBeTUN: «MHe He HyxXXHa amnyTaums. A xody
cTatb napanu3oBaHHbIM. MHe Hapo yaanutb CMMHHOW MOST,
4yTObbI A cTan MHBaNMOoOM». KOHEYHO Xe, 3TO HEeBO3MOXXHO.
OTO NPOTMBOPEYUT BCEM MEeAMLIMHCKMM Mpasunam, yronos-
HoMy 3akoHopaTtenocTBy. OH uckan Koro-to, KTo Mor 6bl 3TO
caenarb.

— NHTepecHbIN Kelic. YeM oH 3akoH4YMnca? HUKTo He cmor
oKasaTb eMy TaKylo ycnyry?

— 91 He 3Hato, 6onbLUE A C HAM He obuiancs. Ho Takas npo6-
nema gencTBUTEeNIbHO CyLLecTBYyeT.

— Ho, BeposiTHO, pa3Hble CTpaHbl 3aHMMAaKT pa3Hble Mo-
3uuMmM no 3Tomy Bonpocy. Ecnv HUKTO He cornawuaeTcs Ha
Takoe BMeluaTenbCcTBO B LlBeiuapum unu FepmaHum, Tbi
MOXellb MnoexaTb, Hanpumep, Ha FauTn u 6bICTPO HaiTK
TOro crneumanucTa, KoTopblil Te6e HYXXEH.

— [a, 9 nonararo, 3TOT YeNIOBEK CMOXET HaNTn KOFO-HVI6y,EI,b,
KTO pelnTCqd Ha TakKyro onepauuto.

— Torpa 3a4eM HyXHbl 3anpeTbl, €CIM MOXHO NPOCTO
nepeceYb rpaHuULy U oKa3aTbCsl BHE 30Hbl OFpaHUY4eHUIA?

— MHe He HPaBUTCA I3TOT apPrymMeHT. OH ncnonb3dyetca ansa
Pa3HbIX uenen, HanpuMep B NoOAepXKy neranin3aynm apTaHa-
31N UNN NHbIX HEOOQHO3HA4YHbIX NPaKTUK. $1 He cornaceH ¢ HUM,



controversial practices. | don't agree with that
argument because if you say that, then in the end
one may ask: why having a criminal law? Why do we
have laws at all?

Even if you can always find another country
where a certain practice is allowed, it
makes sense to prohibit certain practices.
You can say: Well, at least in this country,
we want to protect some values, like
human dignity.

— What do you think about forced sterilisation?
This question is discussed usually in connection
with punishment for some crimes like rapes, for
example.

— As far as | know, in most European countries
the chemical castration as a kind of punishment
is not accepted. They try other measures, like
psychological treatments.

Forced sterilisations were conducted in the 1930s
in Nazi Germany, but not only in Germany. In
Northern European countries and in the US there
were campaigns of forced sterilisation of people
with mental disabilities. They had these eugenic
programs. They thought these people would have
also children with mental disabilities, which is not
true because this is not necessarily inheritable. They
wanted to promote a “good race”. But that was very
much criticised. It was against the dignity of these
people.

— The guarantee of human dignity is defined
now as one of the key principles in Oviedo
convention. What does it include today? And
particularly in the digital age, that’s the question.

— lt really is a big principle, a very general principle
which means that every person matters.

Every human being is a person, so all human
beings deserve to be respected and protected
against any harm.
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NMoTOMYy YTO, NOAAEPXKMBAS €ro, Mbl B KOHLIE KOHLIOB AOMAEM A0
BOMpOCa: a 3a4eM HaM YronoBHbIA 3aKOH? 3a4em Ham BooOLLe
BCE 3aKOHbI?

Ot Toro, 4TO Bbl BCErAa MOXETE HANTWN CTPaHy, B KOTO-
por Ta Unn nHasa npakTuka paspeLleHa, CMbICn 3arnpe-
LaTb 9TU NMpaKTUKM He ucyesaet. 1o KparHen mepe,
Mbl BCErga CMOXEM cKasaTtb: XOTs Obl B CBOEN CTpaHe
Mbl 3alUMLaeM TakKuMe LEHHOCTU, KakK 4erioBeYeckoe
OOCTOUHCTBO.

— Yrto Bbl pymaete o npuHyguTenbHOW cTepunusauun?
O6bI4HO ee 06CYXXAAlOT B KOHTEKCTe YrofloBHOro Hakasa-
HUS 3a Takue MpecTymnjieHus, KaK, Hanpumep, U3Hacuno-
BaHue.

— Hackonbko s 3Hato, B GOMbLUMHCTBE €BPOMEencKMX CTpaH
XMMUW4YECKOM KacTpaummn Kak Mepbl YrofIoBHOrO HakasaHusi He
cyuwiecteyeT. lNpyMeHsIOTCA apyrme Mepbl, Hanpumep Meuxo-
JIOrn4yecKoro xapakrepa.

MpuHyouTensHasa ctepunuaauus nposogunack B 1930-x Ir. B
HauucTckon Mepmanun. B ctpanax CesepHort EBponel, B CLUA
NPOBOAMMNCE KamnaHWM Mo NPUHYAUTENIbHOW CTepunmnsauum
nofen ¢ NCUXNHECKUMU OTKIIOHEHUAMU. Takue eBreHny4eckmne
nporpamMmbl 661711 OCHOBaHbI HA TOM YOEXAEHWUW, YTO y AeTen
3TUX 6ONbHbIX TaKXe 6yayT NCUXNYECKNE OTKIMOHEHUS. Ho 3To
He COOTBETCTBYET AENCTBUTENbHOCTU, MOTOMY YTO Takue 3a-
6onesaHns He 06513aTeNbLHO NepeaaroTcs Nno HacneacTey. Kak
6bl TO HX 6bI10, OHU XOTENW BbIBECTU «JIyHLLYIO pacy». Ho ata
npakTuKa BCTPeTuNa CepPbe3HYI0 KPUTUKY, NMOCKOMbKY MPOTU-
BOpeYnna YenoBe4eCcKoMy JOCTOUHCTBY.

— lMapaHTusa yBaxkeHus YeNnoBe4eCKoro JOCTOMHCTBA, O KO-
TOopoM Bbl ynnomsHynu, onpeaeneHa Kak 0aAuH U3 KIo4YeBbIX
npuHUunoB B KoHBeHumn OBbepno. YTo BXxoguT B ee copep-
)XKaHue, 0CO6eHHO B COBPEeMEHHbIX LlUPpPOBbIX peanusx?

— OTO [EeNCTBUTENBHO BaXKHbIA OOLLMIA MPUHLIMN, KOTOPbLIA
npenycMaTpyBaeT, YTO KaX bl YeSIOBEK UMEET 3HAYEHME.

KaxgpI 4enoBeK — 3TO IMYHOCTb, MO3TOMY BCE Yeno-
Be4deCKue cyujectBa 3acCily>XmBaroT yBaXXeHUA 1 3allun-
Tbl OT O60ro Bpeaa.
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That’s the principle of dignity. But the principle itself
does not give a solution to all the problems, of course.
I's just a very overarching principle, it is a general
guidance, also for bioethics. You cannot solve all
the problems with that. But | think it is fundamental to
prevent the reification of people.

| think, for instance, the question of surrogate
motherhood can be directly criticised with
the principle of dignity. Women should not
be reduced to objects to produce children.
| think that is directly connected to dignity.
Also the prohibition of selling organs for
transplantation is connected to dignity.

— One of the questions you are interested in is
the so-called Scientific Integrity principle. What
is it and why is it becoming more and more
popular in Europe?

— Scientific integrity is a field that developed
very recently after bioethics. Bioethics started in
the 1980s or so. Scientific integrity dates back to
the last 20 years or so in Europe at least. It's not
about questions of life and death or preventing
harm like bioethics. It's more about the procedures
for doing science, about ensuring that scientists
tell the truth when they publish a paper, for
instance, the data that they publish correspond to
the real data, that they hadn’t manipulated data,
that the authorship of the papers corresponds to
the real authorship, that there’s no plagiarism. So,
it's another area, but | think it's becoming more
and more important now. In that domain, | would
say, there could be a lack of trust with regard to
scientists. Because each time that there is a new
scandal, it is like fraud with scientific data.

There was a recent case of a paper published in
The Lancet saying that chloroquine was totally
useless, but we don’t know exactly if chloroquine
will help or not, maybe not, but in any case, this
particular paper was not based on any real
study. They combined data, but apparently not in
a serious way. Some people claim that the group
of the authors of this paper had some connections
with pharmaceutical companies not interested in
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KoHe4YHO, 9TOT MpuHUMM He naHaues OT BCex npobnem, Ho
ero MOXHO HasBaTb BCEOOBLEMIOLLMM PYKOBOLCTBOM, B TOM
yncne u gna 6moatukn. U 9 gymato, 4to 3TO MPUHLMNNATBHO
BaXXHbI apryMeHT NpOTUB OBELLECTBIEHUS NMIOAEN.

Hanpumep, cypporaTtHoe MaTepuHCTBO MOXET O6bITb
NMOABEPrHYTO MPSIMOM KPUTMKE Ha OCHOBE MpuHUMNa
YBa>KEHUSI YENTOBEYECKOr0 AOCTOMHCTBA. XKEHLUHbI He
LOJKHbI OTOXAECTBAATLCS C MEXaHU3MOM, MPOU3BOAS-
WM pgeteit. C 3TMM e NPUHLUMMNOM CBSA3aH 1 3anpeT Ha
npoJaxy opraHoB A9 TpaHCnIaHTaLumn.

— OpHa 13 TeM, koTopbiMu Bbl aKTUBHO MHTEpecyeTechb, —
TaK Ha3blBaeMblii MPUHLMIMN Hay4YHOW [O6GPOCOBECTHOCTM.
Yt1o 31O Takoe u noyemy B EBpone oH cTtaHoBUTCS BCe
6onee nonynsipHbIM?

— Hay4Haa po6pocoBecTHOCTE — 3TO ob6nacTb, KoTopas
Ha4ana pa3BMBaTbCs COBCEM HelaBHO, Bcre 3a 6M03TUKON.
Buoatuka 3apogunace npumepHo B 1980-x rr. A paspaboTka
npvHUMNa Hay4Hon [O6POCOBECTHOCTU BEAETCH nocnegHue
20 net, no kpanHern mepe B EBpone. 3pecb peyb uget He
O BOMpocax XU3HM U CMepTu Wnu npepoTBpalleHnsa Bpeaa,
KOTOPbIMW 3aHMMaeTca 61M03TuNKa, a, ckopee, 06 3TUKe Befe-
HUS HAy4YHOW OEeATeNIbHOCTU, O TOM, YTOObI y4YeHble, MyOnnKys
pa6oty, rosopunu npasgy. YTobbl MHOpMAaLMA, KOTOPOM
OHW OMNepupylT, COOTBETCTBOBana peanbHOCTW, HTOObI
CaMu yyeHble He MaHUNyNMpoBanu AaHHbIMU, YTOObI aBTOp-
CTBO paboTbl COOTBETCTBOBANIO peanibHOMY aBTOPCTBY U He
6bI10 HMKaKOro nnarvata. ATo caMocTosiTeNlbHas o6nacTb,
KOTOpasi, MOXoXe, ceryac CTaHOBUTCHA Bce 6onee un 6onee
BaxxHOW. Kak pas 3pgecb, 1 Obl ckasan, ecTb npobnema ge-
duvumTa goepus K y4eHbIM. [oToMy 4TO Kax bl pas, korga
pasropaeTcs o4epeHoOn ckaHaarn, OH CBA3aH C NMOATACOBKOW
Hay4HbIX OaHHbIX.

HepaBHo B XypHane The Lancet 6bina onybnvkoBaHa cTatbsi
0 TOM, YTO XJIOPOXMH COBepLUEHHO 6ecnoneseH. [paBpa B
TOM, YTO Mbl MOKa HE 3HaeM TOYHO, IPAEKTUBEH XITOPOXUH
VNN HET, — MOXET ObITb, U HET, HO B JIIOOOM Cly4ae 3Ta KOH-
KpeTHas cTtaTbsl He 6bifia OCHOBaHa Ha KakoM-1Mbo peanbHOM
nccnegosaHun. Ee aBTopbl cobpanu gaHHble, HO, O4EBUOHO,
NOBEPXHOCTHO. HekoTopble KpUTUMKM yTBEpXAanu, 4To 3Ta
rpynna aBTopoB 6bina addunmpoBaHa ¢ hapmauleBTUHeCKu-



chloroquine and its use. This is called scientific
misconduct.

— What is your current research is about? What
are your interests in the moment?

— | am working on issues of gene editing or genetic
engineering, which is called Germline genetic
engineering which means the modification of
the genetic information in embryos or gametes that
could be used for reproduction. This raises many
serious issues and especially: how can we prevent
harm to future generations? More than a year ago
in November 2018 a Chinese scientist conceived
two girls, genetically modified babies, now he is in
prison. These are the first human beings that have
been genetically modified. We don’t know what would
happen if they had children, if they transmit this
modified genetic information. We don’t know the long-
term effect of these manipulations. He wanted to
prevent that the girls are susceptible to AIDS, HIV,
and modified one gene. But at the same time, it
seems that the same gene he removed protects
against influenza and other diseases, so you create
a chain of long-term harmful effects, but not only, it’s
not only the question of the harm. It is the general
idea of designing children that | criticise.

| don’t think that we have the right to design
future people, it is again the same question of
commodification.

Because children are not objects. We don’t have
a right to a child with certain qualities because a child
is not an object. | think it's a huge philosophical
question that is at stake here. Ultimately, the essential
task of bioethics and biolaw is to ensure that human
beings are always treated as “subjects” and never
merely as “objects” @
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MU KOMNaHUAMU, He 3anHTepeCcOoBaHHbIMU B XJIOPOXUHE N ero
MCMONb30BaHNKN. JTO Ha3biBaeTCs Hay4HbIM MPOCTYMNKOM.

— KakoBbl Bawmn Hay4dHble MHTepecbl B HacTOALWUMA
MOMEHT?

— 9 paboTato Haf NpaBoOBbIMM NPOBIIEMaMM N3MEHEHNSI FEHOB
WIN TEHHOW WHXEHEepUW, KOTopas eLle Ha3bIBaeTCH FEeHHOW
VHXeHepuern 3apobILeBOr SINHUW, YTO O3Ha4YaeT Moauduka-
LMI0 FreHeTUYeCcKor MHopmaumm B aMOpUoOHaxX unu rametax,
KOTOPYIO MCMOMb3YT AN1A Pa3MHOXeHWs. 34ecb BO3HMKaeT
MHOrO CEpPbe3HbIX BOMPOCOB, B TOM YMCne O NpefoTBpaLleHnm
Bpeda 6ygyLumMm nokoneHuam. B Hoabpe 2018 r. oguH kuTam-
CKuI npodoeccop (cemyac OH, KCTaTu, HaxXoauTcs B TIOPbME)
06bABUI, YTO CO3aan ABYX FEHETUYECKN MOANPDULMPOBaHHBIX
nesoyek. OHM cTann MepBbIMU FEHETUHECKU MOAMPULMPO-
BaHHbIMM YeNIoBEeYECKUMU cyllecTBaMu. Mbl He 3HaeMm, 4To
CRyyuTCs, €Ccnn y Hux 6yayT AeTW, ecnv OHW nepegjagyT Um
3TY MU3MEHEHHYI0 FreHEeTUHECKYI0 MHdopmaLumio. Mbl He 3Haem,
Kak [onro NpoanuTcs adekT oT aTUX MaHunynaumin. B uenax
npenoTBpaLleHnsi BOCNpuMMymMBoCTU aesodek k ClMiAOy, BUY
Yy4€HbIN MoaMdMLUMpoBan OAuH reH. Ho okasanocb, 4To Ans
3TOr0 MpULLNOCL YOoanuTb OPYrod reH, KOTOpbId 3alumiuiaeT
yenoseka OT rpunna v gpyrux éonesHen. Tem cambiM 6bina
co3faHa Lenoyka JOAroCpOoYHbIX BpedHbIX NOCneacTBuUiA, HO
3pecb nNpobnema He TOMbKO B HUX. 91 KPUTUKYIO eLle 1 camy
VAl reHHOM MmoandmKkaumm geTen.

71 He cuyuTalo, YTO y Hac ecTb MpaBO MPOEKTMPOBaTb
OyoyLUMX NIOLEN, 9TO TOT Xe BOMNPOC HegoMnyCTUMOCTU
KommopgudmKaumu.

lMoToMy 4TO feTn — He 06beKThI. Mbl He nMeeM npasa Tpebo-
BaTb pebeHka, ob6nagaroLLero onpeaesieHHbIMU XapakTepucTu-
Kamu, NoTOMYy YTO Pe6eHOK — 3TO He 06bEKT. A Aymato, 4YTo
nepeg HaMmm CTOUT OrPOMHbI onnocodckmii Bonpoc. B koHue
KOHLIOB, OCHOBHas 3afaya 6vMoaTukm 1 6uonpasa — obecne-
YUTb, YTOObI OAM Beeraa bbim CybbekTaMu, HO YK HUKaK He
o6beKTaMu.



