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Prof. Dr. Dr. h.c. mult. Reinhard Zimmermann was born on
October 10, 1952 in Hamburg.

He studied law at the University of Hamburg. After completing
his State Examination in 1979 he became a research assistant
to Jens Peter Meincke in Cologne, before taking over the Chair
of Roman Law and Comparative Law (named for W.P. Schreiner)
at the University of Cape Town in 1981.

In 1988 he was appointed a professor at the University of
Regensburg.

Since 2002 he has been a director at the Max Planck Institute
for Comparative and International Private Law in his hometown,
Hamburg; in addition he is Affiliate Professor at the Bucerius Law
School in Hamburg and Honorary Professor at the University of
Edinburgh.

He holds nine honorary doctorates and is a Corresponding Fellow
of the Royal Society of Edinburgh, of the British Academy and
several other Academies (Gottingen, Bavaria, Turin, Austria,
Royal Academy of the Netherlands).

From 2006 to 2010 he was the chairman of the social sciences
division of the Max Planck Society.
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Interview with Reinhard Zimmermann,
a director of the Max Planck Institute
for Comparative and International Private
Law, by Alexander Vereshchagin, Editor-in-
Chief of “Zakon” Journal

Ha Bonpochkl rnaBHOro pegakropa XxypHana
«3akoH» AnekcaHgpa BepelwarnHa
oTBevaeT gupektop MHcTutyTta
3apy6eXXHOro n MeXxayHapoaHoro
yacTHoro npasa umeHu Makca lNnaHka
Pannxapp UWWMMEPMAHH

Mpodeccop, AokTop topuandeckunx Hayk PanHxapa LummepmarH
poawuncsa 10 okTa6ps 1952 r. B Mambypre.

M3yyan npaBo B ambyprckom yHuBepcutete. B 1979 r. cgan
roCy[apCTBEHHbI 3K3aMeH 1 CTas Hay4HbIM acCUCTEHTOM Menca
Metepa MaviHke B KénbHe, a B 1981 r. Bosrnasun kadenpy
PUMCKOro npasa W CpPaBHUTESIbHOMO MNPaBOBEAEHUS WMEHU
B.M. WpanHepa B KernTayHCKOM yHMBEpCUTETE.

B 1988 r. ctan npodeccopom PereHcbyprckoro yHuBep-
cuteta.

C 2002 r. no HacT. Bp. — AupekTop MHcTuTyTa 3apy6exxHo-
ro N MexAyHapoAHOro 4acTHoro npaea nMmeHn Makca NnaHka
B cBOeM pogHom [lambypre. Kpome Toro, oH aBnsetcs addu-
NMpOBaHHbIM NPOECCOPOM HOPUANYECKON LKonbl Byuepuyca
B Mambypre n noyeTHbIM NpodeccopoM SAMHOYPrcKoro yHu-
BepcuTeTa.

MimeeT [OeBATb MOYETHbIX JOKTOPCKUX CTeneHewn. YneH-koppe-
crnoHpeHT Koponesckoro obliectsa OauHbypra, bputaHckon un
apyrux akagemun (FéttuHreHckon, basapckon, TypuHckon, AB-
cTpuiickoi, Koponesckon akagemuv HugepnaHmos).

C 2006 no 2010 r. — npeacepatens OTaena coumanbHbIX Hayk
O6uectBa Makca NMnaHka.



INTERVIEW

B

FREEDOM OF CONTRACT IS FUNDAMENTAL

TO A LIBERAL SOCIETY"

CBOBOJA AOrOBOPA ABNAETCA
OCHOBOMOJTIATAKOLLEIN )14
JINBEPANTBHOIO OBLLECTBA™

— In our country, since Soviet times there
has been a view that all rules of contract law
and obligation law by default and without any
exception should be considered mandatory and
that derogations from them are permissible only
where it is expressly stated that the parties have
the right to agree otherwise. This approach is
gradually beingrejected, butit stillhas supporters.
How would you rate this approach? And if we
allow for teleological interpretation, then which
refutable presumption is more logical to proceed
from — the presumption of imperativeness or the
presumption of dispositivity?

— Freedom of contract is fundamental to a liberal so-
ciety. It implies that parties are free to conclude what-
ever contract they want to conclude and that they are
free to reject the conclusion of a contract. The former
(i.e., positive) dimension of freedom of contract in-
cludes the freedom to select one’s contractual partner,
the freedom to enter into a contract, the freedom to de-
termine its content, and the freedom to modify an ex-
isting contract. These freedoms provide a key feature
for all European systems of contract law, as is evident,

" The Editorial Board would like to thank Professor of
St. Petersburg State University A.D. Rudokvas for his
help in organising and preparing the interview, as well
as Professor of Moscow State University V.A. Belov
and Associate Professor of Higher School of Economics
M.A. Erokhova for their help in writing questions for it.
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— B Poccum eue ¢ COBETCKUX BPEeMEH CYLLEeCTBYeT MHe-
HUe, YTO BCe HOPMbl JOrOBOPHOro U 0613aTeNbCTBEHHOrO
npaBa Nno yMOJI4aHUIO U 6€3 UCKIIOYEHUA [OJIKHbI CYU-
TaTbCA UMMEPaTUBHbLIMU, @ OTCTYMNJNIEHUSA OT HAX [OMNYCTU-
Mbl, TOJIbKO €CJIM Ha 3TO NPSIMO yKa3aHO B 3aKOHe. Takyto
no3nLMI0O BCe Yalle Ha3biBalOT HECOCTOATEJNIbHOW, HO Y
Hee BCe elye ecTb CTOPOHHUKU. Kak 6b1 Bbl ee oueHunu?
N ecnu yXx ponyckartb TeNeosIorm4ecKyo UHTepnpeTawmio,
TO U3 KaKoW OMPOBEPXXUMOW NPEe3yMMLUN JIOTMYHEE UCXO-
AUTb — NpPe3yMnuuMu UMMNepaTUBHOCTU UAU NpPe3yMnuuun
AUCMNO3UTUBHOCTU?

— CBob6oga pgorosopa fIBRieTCA OCHOBOMonarawLen ans
nnéepanbHoro obuwiectsa. OHa 03HayaeT, 4TO CTOPOHbI
BNpaBe 3akn4aTtb 060 OOroBop, KOTOPbIA XOTAT, paBHO
KakK 1 oTkasatbCs OT ero 3akntoyeHus. [epBbii (T.e. NO3K-
TMBHbIN) acnekT cBo60abl fOroBopa nogpasymMmeBaeT cBO6O-
[y Bbl6Opa KOHTpareHTa, 3ak/yeHuns 4orosopa, onpegene-
HWS 1 UBMEHEHUSA ero cogepxaHusa. 3T ceo6oabl ABNAIOTCA
KIIO4YEBOWN XapaKTepPUCTUKOM BCEX €BPOMENCKMX CUCTEM [0-
roBOPHOro npasa, 4YTo BUAHO, Hanpumep, B cT. 1:102 MpuH-
uunos EBponenckoro pgorosopHoro npaesa (PECL). Onu
Jaxe HalnuM oTpaxeHue B cCBoAe rnobanbHoro, T.e. He
TOJIbKO €BPOMNEencKoro, KOMMep4eckoro JoroBopHoOro npasa
(cm. c1. 1.1, 1.4 1 1.5 NprHUMNOB MeXAYyHAPOOHbIX KOMMEP-

" Pepakumsi 6narogaput npoceccopa CIMory A.0. Pynokeaca 3a no-
MOLLb B OpraHv3auun 1 NoAroTOBKE MHTEPBbLIO, a Takxe npodec-
copa MI'Y nmenu JlomoHocosa B.A. Benosa n pgoueHta HAY BLUD
M.A. EpoxoBy 3a NoMOLLb B MOArOTOBKE BOMPOCOB.



for example, in Art. 1:102 Principles of European Con-
tract Law (PECL). It is even part of a restatement of
global (rather than merely European) commercial con-
tract law (see Arts. 1.1, 1.4 and 1.5 Principles of Inter-
national Commercial Contracts (PICC)). At the same
time, all modern legal systems also contain mandatory
rules, which can also be taken from provisions such as
Arts. 1:102 PECL and 1.5 PICC. Such mandatory rules
are the exception and need a specific justification (e.g.,
protection of one of the parties to the contract, ordre
public, prevention of immorality). Oftentimes manda-
tory rules specifically state that the parties are not free
to derogate from them. In other cases, the matter must
be determined by interpretation. Such interpretation,
on the part of courts and legal writers, must be guided
by the purpose of the rule in question (purposive/teleo-
logical interpretation).

It should be noted that a contract violating
a mandatory rule is not necessarily invalid.
Once again, the purpose of the rule concerned
is of central importance in that respect (see
Arts. 15:102 PECL and 3.3.1 PICC).

— In your opinion, what are the main factors
that limit the freedom of contract? Public law
restrictions or the asymmetry of contractual
power, what determines in modern private law the
limits of paternalism with respect to contracts?

— ltiss generally recognised that a legal system can-
not tolerate contracts that are contrary to principles
recognised as fundamental in a given legal system (or
in the European legal systems in general). This gen-
eral principle is expressed differently in different legal
systems (boni mores, ordre public, public policy). In
addition, a legislator can prohibit contracts for a num-
ber of legitimate purposes. Examples mentioned in
the comments to some of the European contract law
restatements include statutes requiring a licence for
providing credit to consumers or for supplying certain
chemicals, legislation prohibiting court officials from
engaging in remunerated activities outside their em-
ployment, or the imposition of safety regulations re-
garding the transport of dangerous goods. A manda-
tory fairness control can be imposed due to a (partial)
failure of the market. A good example is the control
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yeckmx pgorosopoB (PICC)). BmecTe ¢ TeM BCe COBPEMEH-
Hble NPaBOBble CUCTEMbI MpedycMaTpuBatoT oba3artesibHble
HOPMbI, 4TO Takxe crnepyeT u3 cT. 1:102 PECL v 1.5 PICC.
Ho nopgo6Hble MMMNepaTrBHbIE HOPMbI ABSOTCA UCKIOYEHN-
eM 1 NOTOMY Hy>XAalTcs B cneunanbHOM 060CHOBaHUM (Ha-
npumep, 3almTa OfHOW M3 CTOPOH OroBopa, cobnogeHune
ny6nn4YHOro nopsifika, 3alimMra HpaBCTBEHHOCTHM). 3a4acTyo
OHW HEJBYCMbICIIEHHO 3anpeLLaloT CTOpoHam OTCTynartb OT
HMX. B ocTanbHbIX cny4asx 3TOT BOMPOC OOJMKEH peLlaTbes
nyTem TOMIKOBaHWS HOPM cydamu u topuctamun. Takoe Ton-
KOBaHMe [OSKHO, B CBOK o4vepedb, MCXOAUTb U3 LEenn co-
OTBETCTBYHIOLLEA HOPMbI (LeneHanpasBfieHHoe/Teneonormnye-
CKO€ TOJIKOBaHue).

Hy>XHO OTMETUTb, 4YTO [OOroBOp, HapyLUaLWUNA UM-
nepaTMBHOE MpaBuno, Heobs3aTesnbHO ABSETCA He-
OencTBuTenbHbIM. MoToMy 4TO, eLle pas NogyYepKHy,
Lefb paccmaTpuBaemMon HOpMbl UMeeT 3[ecCb NepBo-
cTeneHHoe 3HadveHue (cm. cT. 15:102 PECL wn 3.3.1
PICC).

— Ha Baw B3rnsp, Kakvue rnasHble pakToOpbl OrpaHuN4u-
BalT cBo6oay porosopa? My6snyHO-nNpaBoBble 3anpeTbl
Wnu, Hanpumep, acMMMETpPuUs [AOroBOPHbIX BO3MOXXHO-
CTel — 4TO onpepensieT B COBPEMEHHOM YacTHOM npase
npeaenbl NaTepHanM3ama B OTHOLLIEHUN [OroBOpoB?

— O6Lenpu3HaHo, 4TO NMpaBoBas CUCTEMa HE MOXET MU-
pUTLCA C JOroBOpamu, eCNiM OHM NPOTMBOPEYAT NpuHLMNam,
KOTOpble SIBNAIOTCSA OCHOBOMoOSarawwmMm ans Hee (Mnu ans
€BPOMNENCKMX MPaBOBbLIX CUCTEM B LIENTOM). DTOT O6LLMIA NOA-
X0L MO-pas3HOMY BbIpaXeH B pPas3fiMyHbIX NPaBOBbIX CUCTe-
Max — boni mores, ordre public, public policy. Kpome TOro,
3aKkoHofartenb, npecnenys OTAesbHble 3aKOHHbIE LENn, MO-
XET 3anpeTuTb 3ak/yaTb AOroBOpPbl B HEKOTOPLIX CrlyyasX.
ABTOpPblI KOMMEHTaPMEB K HEKOTOPbLIM CBOOAM E€BPOMENCKOro
[OroBOPHOro npasa NpUBOAST B KAYECTBE NPMMEPOB 3aKOHbI,
TpebyloLme nonyyaTb NMUEH3NO ONA Bblda4yn KpeauToB Mo-
TpebuTensiM M60 A5t NOCTaBKM OMpPenesIeHHbIX XUMUYECKNX
BELLECTB, UM 3anpeLyatoime cynebHbIM OOMKHOCTHLIM JU-
Lam 3aHMMaTbCs onnadvMBaemMon OedaTeNlbHOCTLIO 3a Npefena-
MU X paboTbl, UM yCTaHaBNMBAIOLLME MpaBuia NepeBo3Ku
onacHbIx rpy3oB. O653aTenbHbIN KOHTPOSb CrpaBenIMBOCTU
[OrOBOPHbIX YCMOBUA MOXET OCYLLECTBIIATLCSA MO NPUYMHE



of standard terms of business. No effective competi-
tion exists concerning such terms, which means that
there is no effective (market) mechanism ensuring
that standard contract terms are fairly balanced.

In the course of the 20" century, we have witnessed
a rise of legislative interventionism in the form of man-
datory rules — the imposition of new rules infused
by socio-ethical considerations, e.g., by a sensibility
for inequality of bargaining power, or a desire to pro-
tect a ‘weaker’ party. This has often been described
as a process of ‘materialisation’ of contract law. My
view on this is that freedom of contract is not an end
in itself. Rather, it must be regarded as a means of
promoting the self-determination of those who wish
to conclude a contract. This means that both parties
to a contract must have the chance to bring their own
interests to bear upon the content of the contract. If that
is the case, the legal system can accept the contract
as constituting a just solution for the conflicting inter-
ests of the parties. At the same time, this means that
a contract cannot bring about a just regulation in situa-
tions where one of the parties is typically deprived of its
freedom of choice, and this is why the legal system has
to exercise some kind of control in such situations. So,
for example, the right of revocation granted to consum-
ers in a ‘doorstep selling’ situation can be explained
in this way: the consumer is typically caught off guard
and thus in a particularly vulnerable situation where his
decision to conclude a contract cannot be presumed
to have been a proper act of self-determination.

— In Germany, as in many countries, there
is a dichotomy of private law with separate
regulation of commercial relations. However,
German commercial law (HGB) is not as
developed as BGB. Does this mean that, in
general, this division is gradually becoming
a thing of the past? How do you generally look at
the issue of the dichotomy of civil and commercial
law given the existing realities and developments
in civil law science?

— The duality of codifications for general private law
and commercial law in a number of countries (par-
ticularly in France and Germany) can be explained
historically. Commercial law was unknown as a sepa-
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(4acTu4HOro) c60s B (PYHKUMOHMPOBAHWUM PbIHKA. XOPOLUMM
NpYMepoM SIBMSIETCSH KOHTPONb CTAHAAPTHBLIX YCOBWIA JOro-
BOpPOB. B MOMEHT ux (hopMynupoBKM OTCYTCTBYET adhhek-
TUBHasa KOHKYPEeHUMUSs, TaK YTO OTCYTCTBYET U 3(PEKTUBHBIN
(PbIHOYHBIN) MexaHW3M, obecneymBaloLLMn  CnpaBeanuBbIv
6anaHc NHTepecoB CTOPOH.

B XX B. Mbl HabnogaeMm pocT 3aKOHOOATENbHOrO MHTEPBEH-
umMoHn3ma B (hopMe MMNepaTUBHLIX HOPM, & UMEHHO B BMAE
YCTaHOBIEHMS TakUX NpaBui U3 CoumanbHO-3TUYECKUX CO06-
paxKeHWi, Hanpumep OCO3HAHUSI HEpPaBEHCTBA MeperoBOPHOWM
CWnbl CTOPOH WK XenaHus 3awmututb 6onee cnabyto cTopo-
Hy. OTO 4acToO Has3blBaeTCqs Marepuanusaumen JoroBOPHOro
npaea. A cuutaro, 4TO cBOBOAA AOroBOpa HE ABMSETCA Camo-
uenbto. Ckopee, ee cnegyeT paccmaTpuBaTb Kak CPeacTBO
COHEeNCTBMS CaMOOMPERENEHMIO TEX, KTO XenaeT 3ak/iounTb
Jorosop. 31O 03Ha4aeT, YTo 06e CTOPOHbI AOMKHbI UMETb
BO3MOXHOCTb MPUBHECTU CBOW COOCTBEHHbIE MHTEPECHI B CO-
JepxaHue cornaweHus. B aTtom cnyyae npaBoBas cuctema
NPUMET ero Kak crnpaBen/iMBoe peLleHne KOHNMKTa 3TUX UH-
TepecoB. B T0 xe Bpems 3TO 03Ha4aeT, 4TO JOrOBOP HE MOXET
obecneunTb cCnpaBeanvBoe perynvpoBaHve B cryvasx, korga
OfiHa 13 CTOPOH O6bIYHO Nu1LLEHA cBO6OAbI BbIGOPA, 1 UMEHHO
NnosToMy MpaBoBasi CUCTEMA [OOSKHA OCYLLECTBAATb B TaKMX
cuUTyaumsix onpegeneHHbIi KOHTpone. Hanpumep, B cuTyaumm
«Mpogaxu y nopora»' noTpebutensam npegocTaBnseTcs Npaso
Ha OTKa3 OT JOroBopa, MOCKONbKY B MOMEHT €ro 3aKso4eHus
OHW, KaK NpaBuro, 3aCTUrHYTbl BPacnsox, a 3Ha4uT, HaXoaATCcA
B 0C060 YA3BMMOM MOSIOXKEHWUWN, KOrAa UX PELLEHNE 3aKoHUTb
JOroBOp He MOXET cUMTaTbCA HaaexallyM akToM caMmoornpe-
JeneHus.

— B FepmaHum, Kak 1 BO MHOTMX CTpaHax, CyLecTByeT Au-
XOTOMUSI HaCTHOro npasa C OTAesNbHbIM peryimposaHuem
KOMMepYecKux OTHoweHUA. OpHako TOoproBbid KOAEKC
FepmaHumn (HGB) He Tak pa3BuT, kak paxaaHckui (BGB).
O3Ha4yaeT nM 3TO, YTO TaKoe pasfefsieHue MNOCTEeneHHOo
yxoauT B npownoe? Kak Bbl Boo6Lie OueHMBaeTe [uxo-
TOMUIO FPaXXAAHCKOro U KOMMEpPYECKOro rnpasa € y4eTom
CYLLIECTBYIOLUUX peaniuii u pasBUTUA HayKu rpaKBaHCKOro
npasa?

— [JyanbHoCTb KogngmKaumuin obLLero 4acTHOro npaesa u Kom-
Mepyeckoro npaea B psige cTpaH (ocobeHHo Bo dpaHumm n lep-

' Moppob6Hee 06 aTom cMm.: https://e-justice.europa.eu/content_doorstep_
selling_directive_85577-623-en.do (nata o6patueHus: 07.08.2019).
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rate branch of private law in Roman law and emerged
only in the high Middle Ages as an (originally transna-
tional) body of rules pertaining to merchants. When
the French codified their private law, they decided
to respect and perpetuate the traditional duality and
thus enacted a Code civil (1804) and a separate Code
de commerce (1807). In Germany, the codification of
commercial law came first (in the form of the ADHGB
of 1861), prompted by a desire to achieve national
unification in an area of the law that was regarded as
particularly economically relevant. When, towards the
end of the 19™ century, a national codification of gen-
eral private law was eventually prepared, its drafts-
men refused to countenance the idea of an integrated
‘code unique’. Once again, they were largely guided
by tradition. Today, there is definitely an international
trend towards a ‘code unique’. This has a number of
reasons and is to be welcomed. The German com-
mercial code is not really a codification in the proper
sense of the word because it is not comprehensive; it
can only be understood and applied against the back-
ground of the general law of obligations. Also, we
have seen a development that can be described as
‘commercialisation’ of private law.

Modern general contract law is well-adapted
to the needs of commercial practice and so
there is only a very limited need for special
provisions applicable to merchants. Such
provisions can easily be integrated into
a general code of private law.

— Provisions of the Laws of Obligations are
mostly formulated as contractual provisions.
What are the patterns of their extension to non-
contractual obligations?

— | am not so sure whether your assertion is cor-
rect. In Germany, for example, we have a general
law of obligations for the very reason that rules (e.g.,
on set-off, performance, assignment, and plurality
of debtors and creditors) are supposed to apply to
both contractual and non-contractual obligations.
The same conceptualisation underlines the so-called
Draft Common Frame of Reference: the attempt
to write a set of European model rules not only for
the law of contract but for obligations in general.

12
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MaHu1) CnoXunacb UCTopu4ecku. B pnmckom npaee kommep-
YecKoe NpaBoO He paccMaTpuBasniocb Kak OTAefbHasa oTpacib
YaCTHOro npaea, OHO BO3HWKIIO TONMbKO B 3M0Xy Bbicokoro
CpenHeBeKOBbSA, NMPUYEM M3HAYaNbHO KakK TpaHCHaUMOHasb-
HbI cBOA NMpaBun Ansa Kynuos. Korga dpaHuy3bl kognuum-
poBanu CBoe YacTHOE NpPaBo, OHW PELUMNN OTAaTb AaHb yBaXe-
HWS TPagMLMOHHOW ABOWCTBEHHOCTU, COXpPaHVB ee, U B Utore
npuHsanu MpaxaaHckuin kopeke (1804 r.) n otaensHo Toprosbii
kogekc (1807 r.). MepmaHusa cHavana koguduumposana Kom-
Mepyeckoe npaeo (B hopme ObLLErepMaHCKOro TOproBoro Ko-
nekca — ADHGB 1861 r.), nocuntas Heo6x0aAMMbIM YHUDMLN-
poBaTb Ha HaUMOHaNbHOM YpOBHe Ty o6nacTb npaea, koTopas
cyuTanacb 0CO6eHHO BaXXHOW AN 3KOHOMUKWU. Korga K KOHLY
XIX B. 3aBepLuMnacb NOAroToBKa HaLWoHanbHOM Kogmdunkaumnm
06LLero 4YacTHOro nNpaea, ee CoOCTaBUTENN OTKa3anucb oT ugeun
eOunHOro kogekca. [py aToM OHM Takxe BO MHOroM criefoBanu
cnoxwusLuenca Tpaguuun. CerogHsl, 6€3yCrnoBHO, CyLLEeCTByeT
MeXAyHapoaHas TEHAEHUMS K NPUHATUIO code unique. OHa Bbl-
3BaHa psOooM MPUYUH 1M JOMKHA NPUBETCTBOBaTLCA. HemeLkuni
TOProBbIA KOOEKC HE ABMAETCA koandmkaumen B CO6CTBEHHOM
CMbICJ1E 9TOr0 CroBa, MOCKOJIbKY OH HE BCEOOLEMITIOLL, 1 MOXET
6bITb MOHAT N NPUMEHEH TONBbKO Ha (hoHe 06LLero obsa3arTenb-
CTBEHHOro npaea. Kpome Toro, Mol Habnogaem npouecc, Ko-
TOPbIA MOXHO Ha3BaTb KOMMepLumnanMsaLumen 4acTHOro npasa.

CoBpemeHHOe ofLLee [OroBOPHOE MpPaBO XOPOLUO
ajanTupoBaHO K MOTPEOHOCTAM KOMMEPYECKOW npak-
TUKW, N NO3TOMY HEOOXOAMMOCTb B CreLmasnbHbIX Moso-
XEHUAX AN KOMMEPCaAHTOB BeCbMa HeBenuka. Takue
NOMIOXEHMSA MOFYT ObITb IErKO MHTErPUPOBaHbI B O6LLNIA
KOOEKC 4acTHOro npasa.

— MonoxeHns 06a3aTen-CTBEHHOrO NpaBa, KaK Npasuno,
chopmynmpyoTCi NPUMEHUTENBHO K AOroBOPHbLIM 0653a-
TenbctBam. Mo KakKum npuHUMNaM uUx fencTeue pacnpo-
CTpaHsieTCsA Ha 06A3aTeNbCTBa BHEAOrOBOPHbIE?

— 91 He yBepeH, 4TO Balle yTBepXAeHne BepHo. Hanpumep,
B lNepmaHun obLiee 0653aTenbLCTBEHHOE MPaBo CyLecTBYeT
MMEHHO MOTOMY, YTO ero npaeuna (Hanpumep, O 3a4eTe, UC-
NOSTHEHUWN, YCTYMKE U MHOXECTBEHHOCTU OOMKHUKOB U Kpe-
OVTOPOB) Nognexar NPUMEHEHNIO KaK K JOrOBOPHbIM, TaK U K
BHELOrOBOPHBLIM 06A3aTeNbCTBaM. ITa Xe KOHLENUMs NexuT
B OCHOBE TaK Ha3blBaeMblx MofenbHbIX npasui eBponemncKo-
ro yactHoro npaea (DCFR), cTaBLUMX NOMbITKOW cO3aaTb CBOL,
MOJeSbHbIX eBPONEeNCcKNX NpaBui He TONbKO A1 OrOBOPHOro
npasa, HO 1 Ans 06593aTeNbLCTBEHHOrO Npasa B LIeSIoM.



—In Europe, there are several areas of unification
of private law: the principles of UNIDROIT, DCFR,
etc. Is there a problem of legal conflicts between
them?

— Today there are so many textual layers of Europe-
an contract law that it is very difficult not to get lost in
them. This is why it appears to me to be necessary
to analyse these texts in a genetic and comparative
perspective. At the same time, it has to be explored
to what extent these various textual layers can indeed
be taken to be genuinely European in nature, i.e.,
to constitute a common core, or restatement, of Euro-
pean contract law. This is what Nils Jansen and | (to-
gether with 20 colleagues very closely associated with
us) have attempted to do in a book called ‘Commen-
taries on European Contract Laws’ that was published
by Oxford University Press in 2018. In that book, we
try to provide a reliable point of orientation as well as
a suitable point of departure for future (legislative or
other) initiatives in the field of European contract law.

— Is legal transplantation reality or myth? And
as a certain nation evolves to a certain legal
institution the rule of law accepts it, does not
borrow, does not copy, but in effect formulates
the concept of property, contract, and
responsibility?

— Legal borrowing is a regular occurrence in
the judicial, doctrinal, and legislative development
of just about every modern legal system. It relates
to concepts, rules, and legal institutions. And it is
one of the tasks of a comparative lawyer faithful-
ly to describe, carefully to analyse, and critically
to assess concepts, rules, and legal institutions in
various legal systems so as to make them avail-
able for judges, legal writers, and legislators as
impetuses for the development of their own legal
system.

Good comparative work will always be
mindful of the context in which a concept,
rule, or legal institution has developed
elsewhere, and the comparative lawyer
may thus caution against legal borrowing or
encourage it.
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— B EBpone cyLliecTByeT HECKONbKO HanpaBneHUW YHU-
c¢hmukaumm yactHoro npasa: npuHuunsl YHUAPYA, DCFR v
Ap. Bo3HuKaoT nu konnusnm mexay Humm?

— CerofHs CyLLIeCTBYeT Tak MHOIO TEKCTOBbIX C/IOEB €BPONen-
CKOr0 OrOBOPHOr O NpaBa, YTo O4€Hb TPYAHO B HUX He 3aTepaTb-
ca. BoT nodyemy A cymTalo Heo6XO0AUMbIM MPpoaHanu3npoBaTb
5TWN TEKCTbI C TOYKN 3PEHUSA UX MPOUCXOXAEHNS U CPaBHUTESb-
HO-NPaBoBbIX NO3MLMIA. B TO Xe Bpems cnegyeT ndy4uTb, B Ka-
KOW CTeMneHn 3T1 pasfnyHble TEKCTOBbIE CION MOMYT CHUTATLCA
MOAJIMHHO EBPOMEeNCKMMU MO CBOEeW npupode, T.e. MpeacTas-
naowmMmn cobon obLuee sapo, unu ceof Eesponenckoro goro-
BOpHOro npaea. MIMeHHO 3T0 Mbl ¢ Hunbcom AHceHoM (M eLue
ABajuaTbio Kofneramu, TeCHO CBA3aHHbIMW C Hamu) MonbITa-
NMCb caenatb B KHUre nog, HassaHneM «KoMmeHTapum K eBpo-
NerckoMy LOrOBOPHOMY MpaBy», koTopas Obia onybnmkoBaHa
nagatenscteom Okcdpopackoro yHusepcuteTa B 2018 r.2 Mel
nonbITaAUCh AaTb HAAEXKHbBIN OPUEHTUP, a TaKKe NOOXOAsLLYIO
OTNPaBHYIO TOYKY Ans 6ygyLmx (3aKoHOOATENbHbIX WU UHbIX)
MHMLUMATUB B 0651aCTV EBPONENCKOro OroBOPHOro npasa.

— CyLLlecTBYEeT /I TaKoe sIBNieHne, KaK topyugnyeckasi TpaHc-
nnaHTauus, Wm 3To Muc U B AEUCTBUTENLHOCTM NPaBoNo-
PAAOK NPpUHMMaeT onpefgenieHHbI UHCTUTYT, Korga obLe-
CTBO fi0 Hero gopactaeT? W npu 3ToM OH He 3auMCTBYeT
ero, He KOMupyeT, a UMEHHO (hOpPMYNIMPYeT CBOE MOHSATUE,
Hanpumep co6CTBEHHOCTU, AOrOBOpa, OTBETCTBEHHOCTU?

— lNpaBoBoe 3aMMCTBOBaHNE — 3TO O6bIYHOE AIBIEHUE B CY-
0e6HOM, OOKTPUHANBHOM U 3aKOHOAATEeNbHOM Pa3BUTUN MOY-
TW BCEX COBPEMEHHbIX NPaBOBbLIX CUCTEM. ITO OTHOCUTCS K MO-
HATUAM, MpaBuiam 1 NpaBoBbIM MHCTUTYTaM. U ogHa n3 3agav
lopucTa-KomnapartmBucta — TOYHO OnuMcath, TLWATENbHO Mpo-
aHanM3MpoBaTh U KPUTMYECKN OLIEHUTb KOHLIENLMX, MpaBsunia n
NpaBoBble MHCTUTYTbI B Pa3NMYHbIX NPaBOBbIX CUCTEMAX, YTO-
6bl CyAbW, IOPUCTbI U 3aKoHOJATEeNU YBUAENU B HUX CTUMYIbI
ONns pa3BUTUS UX CO6CTBEHHOW MPaBOBOM CUCTEMBI.

Xopoluasi cpaBHUTENIbHas paboTa HEMPEMEHHO YUYUTbI-
BaeT KOHTEKCT, B KOTOPOM KOHLenuusi, NpaBusio unm
NpaBOBOM WHCTUTYT pas3BMBasIUCb, U HA 3TOW OCHOBE
KOMMapaTUBUCT MOXET NPeaocTepeyb OT HoPUANYECKO-
ro 3aMMCTBOBAHUSI UMM MOOLLPATb ero.

2 Commentaries on European Contract Laws / ed. by N. Jansen,
R. Zimmermann. Oxford University Press, 2018.



And he will always be aware of the fact that con-
cepts, rules, or legal institutions can have different
effects and develop differently in another legal con-
text or environment.

— What determines the grounds for unilateral
termination of contractual relations in modern
law? Are these subjective (breach of contract) or
objective (significant change of circumstances)
grounds, and what are trends in their application?
In Russia, for example, following the 2014 crisis,
the parties often tried to refer to the changing
economic situation and even establish it as
a result of the change in national economic
policy, which they were unable to foresee. Should
such circumstances be taken into account when
deciding on the impossibility of maintaining
obligations in their previous form?

— Modern legal systems (as opposed to Roman
law!) usually grant a party the right unilaterally to
terminate a contract in case of non-performance (or
breach). However, they usually do not allow such ter-
mination for all types of non-performance, but only if
the non-performance is of sufficient gravity to justify
such a drastic step. The term used today to indicate
this threshold is that the non-performance must be
‘fundamental’. However, the aggrieved party has
the possibility to ‘upgrade’ non-fundamental non-per-
formance by establishing an additional period for
performance after the lapse of which he may resort
to termination. This two-fold approach essentially
constitutes a combination of the English and French
approach (‘fundamental,’ ‘suffisamment grave’) and
the German one (‘Nachfrist’). It goes back to Arts. 49
and 64 CISG and has gained widespread internation-
al acceptance. Thus, it can be found in Arts. 9:106 (3)
and 9:301 PECL and in Arts. 7.1.5 and 7.3.1 PICC.

A different issue is what you refer to in your ques-
tion as (unilateral) termination ‘for objective reasons’.
A number of legal systems have special provisions
granting such right to an aggrieved party under cer-
tain circumstances. In Germany we have the doc-
trine of ‘Stérung der Geschéftsgrundlage,” which
was developed by courts and legal writers before
it became part and parcel of the BGB in 2002. The
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OH Bcerga 6ygeT oco3HaBaTtb TOT (PaKT, HYTO KOHLEenumu, npa-
BUNa UNW NpPaBoBble UHCTUTYTbI MOTYT UMETb MHOW 3(PdeKT n
pasBuBaTLCs MHBIM 06Pa3oOM B APYromM NPaBOBOM KOHTEKCTE
unu cpege.

— MoXHo nu cKkasaTb, YTO OCHOBaHUA AN OQHOCTOPOH-
Hero paspbiBa [OrOBOPHbIX OTHOLUEHUA B COBPEMEHHOM
npase Cy6bekTMBHble (HapylLleHWe A[orosopa) UAN o6b-
€KTUBHble (CyLLeCTBEHHOe M3MEHEHMe OO6CTOATEeNbCTB)?
N KakoBbl TeHAEHUMN uUX npumeHeHus? B Poccun, K npu-
mepy, nocne Kpusuca 2014 r. cTopoHbl HepeaKo MbiTanuchb
cocnaTtbCsl HA U3AMEHUBLLYHOCS 3KOHOMMYECKY 06CTaHOB-
KY U1 fa)ke Ha USMeHeHNe rocyaapcTBEHHOW 3KOHOMMYe-
CKOMI NOJINTUKU, KOTOPOE OHU He B COCTOSIHUM Gbln Npea-
BuaeTb. Hy)XXHO nu yuuTbiBaTh NOAO06HLIE O6CTOATENLCTBA
npyu peLueHnun BOnpoca O HEBO3MOXXHOCTU COXpPaHeHus
06513aTeNbCTB B NMPEXHeM Bupe?

— B omnnume oT pumckoro npaea COBPEMEHHbIe MPaBoBble
CUCTEMbI 06bIYHO NPefoCTaBMAOT CTOPOHE NPaBoO B OOQHOCTO-
POHHEM MOpsSiAKe MpekpaTuTb AEWCTBME O0roBopa B Crny4vae
€ro HeMcnosHeHns unu HapyLueHns. OgHako 3To NpaBo 06bIY-
HO BO3HMKaET He Mpu JNIIO6OM HEUCMOSIHEHMM 06A3aTENbCTB,
a TONbKO MpU OOCTaTOYHO Cepbe3HOM, MO3BOSISIOLLEM OMNpaB-
0aTb CTONb PeLUMTENbHbIA war. TepMuH, NCNoNb3yeMbIin ce-
rOAHS, MAacuUT, YTO HENCMNONTHEHNE [OMKHO ObITb «CYLLECTBEH-
HbIM». TeM He MeHee nocTpagasLuas oT 3TOro CTopoHa umeeT
BO3MOXHOCTb «MOAHATb CTaTyC» HEUCMOSIHEHUS, KOTOPOE He
ABMAETCA «CYLLECTBEHHbIM», YCTAHOBUB [OMOSIHUTENbHbIN
CPOK WCMOSTHEHWS, MO UCTEYEHNN KOTOPOrO OHa MOXET npe-
KpaTuTb AelcTBMe [oroBopa. OTOT ABYXCTYMNeH4YaTbI Noaxon,
no CyLlecTBy, co4eTaeT B ce6e aHrMUNACKUA 1 dpaHLy3CKui
nogxofpl (fundamental, suffisamment grave coOTBETCTBEHHO)
¢ HemeLknMm (Nachfrist). OH BOCXOguT K CT. 49 n 64 KoHBeHUun
OOH o0 poroeopax MeXayHapO4HOW KYMnn-Nnpoaaxun ToBapos
M MOSy4un LUMPOKOE MEXAYyHapoaHoe npu3HaHue. Tak, ero
MOXHO HavTn B cT. 9:106 (3) n 9:301 PECLnBCT.7.1.517.3.1
PICC.

Opyrown Bonpoc — 37O TO, 4YTO Bbl Ha3biBaeTe «06BLEKTUBHbI-
MU MpU4MHaMmn» OLHOCTOPOHHEro npeKpalleHus Jorosopa.
B psine npaBoBbIX cUCTEM NpedycMaTpyBaloTCs cneunasbHble
NOMOXEHWS, NPEefOCTaBnsALLME Takoe MpaBO CTOPOHE, OKa-
3aBLUENCA B HEBLIFOAHOM MOJTIOXEHWWN B CBSA3M C ONpefeneHHbI-
MU obcTosATensctBaMu. B MepmaHumn ectb OokTpuHa Stdrung
der Geschéftsgrundlage, n3HadanbHo padpaboTaHHas cygamu
M uccneposaTensMn, a 3atemM cTaBllas HeOTbeMNEMON 4va-



Italian Codice civile also has a provision on change
of circumstances. A functional counterpart in English
law is the doctrine of frustration of contract. Even
French law, after the 2016 reform and in spite of its
long-standing rejection of such doctrine, now has a
provision on ‘imprévision’ which is strikingly similar to
the respective German rule.

The emerging international consensus is best
captured by Art. 6:111 PECL (Change of Cir-
cumstances). Key elements are that the con-
tract must have become excessively onerous
for one of the parties due to a change of cir-
cumstances (which is specified in a number
of respects) and that the parties must first
enter into negotiations with a view to adapting
the contract or ending it. Only if such agree-
ment is not reached can the court (!) end or
adapt the contract.

— One of your books, which is popular in Russia,
discusses the law of set-off and prescription.
Different readers have their versions of why these
two institutions are combined in one book. What
is your answer to the question: why are the set-off
and prescription combined in one monograph?

— Set-off and prescription were the topics that |
was responsible for in the Working Group leading
up to PECL Ill. I did much of the work for them, and
for PECL Il in general, during the time when | was
the A.L. Goodhart Professor of Legal Science at
the University of Cambridge and Fellow of St. John’s
College. This is why | thought that it was appropriate
to arrange my Goodhart Lectures (this is the book
you are referring to) around these topics.

— You are one of the scholars who theoretically
supports the objective limitation period — no
more than 10 years from the infringement of a right
(except for certain cases). Could this period be
extended in any way? Why is it 10 years?

— The modern mainstream approach to (‘extinc-
tive’) prescription is based on the combination of
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cteto [TY B 2002 r. B utanbsHckom [paxkgaHCKOM kofdekce
TaKXe WMMEETCs MOSIoXeHNE 06 U3MEHEHUN OOCTOATENLCTB.
OyHKUMOHANBHBIM aHaNOroM B @HITIMACKOM MNpaBe ABNSETCA
OOKTpUHa dpycTpauun gorosopa. [axe dpaHuysckoe npaso
nocne pedopmbl 2016 r., HECMOTPS Ha ero AnuUTEeNbHbIA OT-
Ka3 OT Nofo6HOM JOKTPUHbI, TENEPb COQEPXXUT MOSIOKEHNE 06
imprévision, nopasnTenbHO NOXOXee Ha COOTBETCTBYIOLLIEE He-
MeLKOe Npasuno.

DopMUPYIOLLMACH MEXOYHAPOOHbIN KOHCEHCYC fydLle
BCero otpaxaert cT. 6:111 PECL 06 nameHeHun o6CcTo-
ATeNbCTB. KntoyeBbIM 34ech ABNSETCA TO, YTO B pe3ysib-
TaTe U3MEHEHMSA 06CTOATENLCTB (KOTOPbIE OnpeaeneHsbl
B pPsSie acrnekToB) OOroBop AOS/MDKEH CTaTb Ype3mMepHO
0b6peMeHUTENbHbIM OJ19 OOHOW U3 CTOPOH M YTO CTOPO-
Hbl JOMKHbLI CHa4Yana BCTYNUTb B MeperoBopbl C Lenblo
N3MEeHeHWs1 [OroBOpa MUY NpekpaLleHns ero 4enNcTBusS.
M ToNnbKO ecnun Takoe cornatwleHve He 6yneT OOCTUMHY-
7O, cyq (!) NpekpallaeT nam n3aMeHsIeT JOroBop.

— B Poccuu nonynsipHa ogHa u3 Bawimx KHUr npo 3ayeT u
MCKOBYIO flaBHOCTb. YuTaTtenu BbiCKa3blBaloT pa3Hble Bep-
CuK, NoYemy 3TU MHCTUTYTbl 06beanHEHbI B OQHOWN paboTe.
A Kak Bbl oTBeTUTE Ha 3TOT BOnpoc?

— 3a4eT 1 nckoBas JaBHOCTb 6bIIM OABYMS TEMamu, 3a KOTO-
pble 5 oTBevan B paboyen rpynne, 3aHMmaBLLENCs noaroToBs-
ko PECL Ill. A1 coenan 60nbLUyto YacTb paboThbl AN1S HAX W A4
PECL Il B uenom. B 10 Bpems a 6bin NpurnallieH B Ka4ectse
npocpeccopa Ha kadeapy ropvamyeckux Hayk nmendu AJ1. 'yo-
xapTa B KEMOPUOKCKOM YHUBEPCUTETE M OblN YIEHOM Konnen-
xa CesaToro MoaHHa. No3ToMy-To 1 U nocymTan yMecTHbIM Bbi-
CTPOUTb NeKuun Ha MyaxapToBCKMX YTEHMSX (& MMEHHO OHW U
COCTaBUWIN TY KHUTY, O KOTOPOW Bbl rOBOpUTE) BOKPYT 3TUX TEM.

— Bbl siBnsieTecb OAHMM U3 Y4eHbIX, KOTOpble TeopeTuye-
CKV1 NoaaepXuBaloT 06beKTUBHYIO UCKOBYIO aBHOCTb — He
6onee pgecaTn neT ¢ MOMEHTa HapyLlLUeHUs npasa (3a Heko-
TOpbIMM UCKoYeHUaMU). MoXKeT nn 3TOT CPOK 6bITb Npoa-
JIeH KaKuM-nm6o obpasom? MNoyemy MMEeHHO aecsaTb net?

— lpuHATBIA B COBPEMEHHOM NpaBe Noaxof K Tak Ha3biBae-
MO 06bEKTUBHOM UCKOBOWM AABHOCTU OCHOBAH Ha coYeTaHum
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a relatively short period (usually three years) tied
to the criterion of knowledge and reasonable dis-
coverability and a long period tied to an objective
criterion at the expiration of which prescription oc-
curs in any event (i.e., independently of knowledge
and reasonable discoverability). The long period
is the necessary balance for the uniform (!) short
general period. Ten years is the period that can be
found in Art. 11 Product Liability Directive and in
a number of national legal systems, and it is also
laid down in Arts. 14:307 PECL and 10.2 PICC.
However, it is usually supplemented by a thirty-year
period for personal injuries. Sometimes even thirty
years is regarded as too short for asbestos-related
diseases and for personal injury suffered as a re-
sult of sexual abuse. Environmental harm may also
require special consideration. As a general rule, for
claims other than personal injuries, a period of ten
years seems to enjoy considerable support inter-
nationally.

— Why would a modern student study Roman
law? What can knowledge of Roman law give to
a lawyer?

— There are about as many answers to the question
as there are approaches to the study and the teach-
ing of Roman law. For example, the study of Roman
law allows a student to see how a particularly highly
developed legal system evolved from humble origins,
how (and why) it came to flourish, and how it was
gradually (to use the somewhat awkward technical
term) ‘vulgarised’: i.e., to follow its fate from begin-
ning to end. For me, another aspect is even more
important.

Taking the legal families distinguished by
Zweigertand Kotz as a cue, | think it can be said
that Roman law provides (central) foundations
for the Romanistic and the Germanic legal
families (i.e., the civilian tradition) and also,
as far as the law of obligations is concerned,
to a certain, often underrated, extent of
the English common law.

I have attempted to demonstrate that in my book
‘The Law of Obligations: Roman Foundations of the

16
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OTHOCUTESIbHO KOPOTKOr0o CpoKa (06bIYHO TpY rofa), NpUBSA3aH-
HOrO K KpUTEpPUAM 3HAHWUA U pa3yMHOW OBHApY>XMBaemocCTu,
1 ONIUTENBbHOrO CPOKa, NPMBA3AHHOIO K 06LEKTUBHOMY KpuTe-
puio, NO NCTEYEHMN KOTOPOro UCKOBas AAaBHOCTb HACTYNaeT B
no6oMm cny4ae (T.e. HE3aBUCUMO OT 3HaHUA N pa3yMHOW obHa-
pyXxvuBaemocT). OnutenbHbI CPOK — 3TO HeobxoauMmbl 6a-
naHc ana eamHoo6pasHo (1) KOPOTKOro o6LLEro cpoka MCKOBOM
haBHOCTW. [lecaTb NeT — 3TO CPOK, 3aKPEMNSIEHHbIN, HANpUMEp,
B cT. 11 OupekTuBbl 06 OTBETCTBEHHOCTU 3a AedeKTHYIO rnpo-
OYKUMIO® U B psifie HauMOHanbHbIX NPaBOBbIX CUCTEM, a Takxe
B cT. 14:307 PECL v 10.2 PICC. TeM He MeHee OH 06bI4HO [0-
NonHAeTCs TPMALATUIETHUM CPOKOM MpW NMPUYMHEHUN Bpega
nnMyHOCTW. MHorga paxe TpupuaTb NET CHATAKOTCH CIMLLKOM
KOPOTKMM CPOKOM A1 3afaBHMBaHUSA TpeboBaHUN O BO3Me-
LeHMn Bpeda u3-3a 60Mne3HeN, CBA3aHHbLIX C BO3OENCTBUEM
acbecTta, MM NPUYUHEHHOIO NIMYHOCTU B pedynbTaTe CeKCy-
anbHOro HacunNUsa. SKONOTMYECKUA Bpef, TakKe MOXET noTpe-
6oBaTb ocoboro nogxofda. Ho, cyoa no Bcemy, OeCATUNETHUIA
CPOK JaBHOCTM ANt UCKOB, HE CBA3aHHbIX C MPUYMHEHUEM Bpe-
[a IMYHOCTU, B Ka4ecTBe 06LLEro npasua nosib3yeTcs 3Ha4m-
TENbHOW MeXAyHapoOHON NOAAEPXKKOWN.

— HyXHo nu coBpeMeHHOMY CTYAEHTY U3y4yaTb pumMckoe
npaso? YTo oHO MOXeT Aatb lopuUcTy?

— OTBEeTOB Ha 3TOT BOMPOC NMPUMEPHO CTOJILKO Xe, CKONbKO
NMOAXOAOB K M3YYEHWIO M MNpernofaBaHUi0 PUMCKOro npaga.
Hanpumep, 1M3yyeHne pUMCKOro npaea Mo3BOSISET CTYAEHTY
YyBMOETb, KaK BbICOKOPa3BUTasi NpaBoBasi CMCTEMa 3BOSIIOLM-
OHMpOBAsa, Ha4MHasi Co CKPOMHbIX UCTOKOB, KakK (M mo4emy)
OHa pacuBena M Kak OHa MOCTEMNeHHO (MCMOMb3yH HECKOIb-
KO HENoBKUI TEXHUYECKUI TEPMUH) «BYSbrapu3oBanacb» —
T.e. MpocneauTts ee cyabby OT Havana Jo KoHua. [ns meHs,
BnpoyeMm, 6ornee BaXeH [pYyroi acnekr.

Ecnn B3sTb B KayecTBe npuMepa MNpaBoBble CEMbM,
onucaHHble LiBanreptom n Kétuem, s gymato, MOXHO
cKasaTb, YTO PMMCKOE NPaBo 3a510XMN0 (LeHTpasibHbIe)
OCHOBbI 511 POMaHCKOM M repMaHCKOW MpaBOBbIX Ce-
Men (T.e. ONs UMBUINCTMYECKOW Tpaauumm), a Takxe,
€CNN roBopuUTbL 06 0653aTeNIbCTBEHHOM MpaBe, B HEKO-
TOPOW 3a4acTytd HEeJOOLIEHEHHOW CTEneHn — OCHOBbI
aHrMMMNCKOro obLuero npasa.

3 OupektuBa Coseta Eponbl o1 25.07.1985 Ne 85/374/EC no c6nun-
XXEHWIO 32KOHOB, NPaBWI Y aAMUHUCTPATUBHBIX aKTOB rOCYyAapCTB —
uneHoB EC, kacawLlmxca OTBETCTBEHHOCTM 3a BbINyCK AedEeKTHON
npoayKumu.



Civilian Tradition’. The study of Roman law in antiqui-
ty and its subsequent development thus significantly
contributes to an understanding of our modern pri-
vate law: how we got where we are and why we got
where we are. Moreover, Roman law is the basis of
a tradition that we have in common, and as such it
is something, | think, that we need to cherish. Even
where we want to change our law, it is essential to be
fully informed of that tradition — a tradition, moreo-
ver, which has never been rigid but always subject
to change and adaptation. This point, too, is driven
home very clearly to everyone who studies the de-
velopment of Roman law, both in antiquity and from
the time of its reception in medieval Europe.&
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91 nonbiTancs nokasartb 3TO B CBOeEW KHure «The Law of Ob-
ligations: Roman Foundations of the Civilian Tradition». N3y-
YeHWe TOro, Kakmm 6bIN10 PUMCKOE MPaBO B @aHTUHYHOCTM U Kak
OHO BMOCNEACTBMU Pa3BMBasIOCh, 3HAYUTENIBHO yy4LIaeT no-
HUMaHWe Hallero COBPEMEHHOro YacTHOro npaBa: Kak W ro-
4eMy Mbl MPULLIK K TOMY, 4TO MMeeM cerogHsl. bonee Toro,
PUMCKOe MpaBo — 3TO OCHOBAa O6LLUEN Ana Hac Tpaguuuu, m
noTomy, A Aymato, Mbl JO/DKHbI €ero 6epeds. [Jaxe B cnydae,
KOrga Mbl XOTUM M3MEHWUTb Hall 3aKOH, BaXKHO XOPOLLO 3HaTb
3Ty Tpaguumio, TeM 605ee YTO OHa HUKOorAa He 6bla XeCcTKown,
a, HaobopPOT, NOCTOAHHO MOABepranacb U3MeHeHNsM 1 agan-
Tauun. OTOT MOMEHT TOXE OYEHb YETKO BUAEH KaXOoMy, KTO
ncecnenyeT pasBuTMe PUMCKOro NpaBa Kak B aHTUYHOCTHU, TaK U
C MOMEHTa ero peuenuun B cpeaHeBekoBoi Eespone.E



