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HACJTEQVE PUMCKOT O
[IPABA
N TIPUHLNIMbI TPABA

ABTOp aHanNM3NpPyeT MOHUMaHWE NPUHLKUMOB MNpasa B PUM-
CKOM NpaBe, a TakXXe ero BNuaHMe Ha AasibHenLLee pa3BuTue
npaea B CTPaHax pasfuyHbIX NPaBoOBbIX chcTeM. Ha ocHoBe
LOCTYNHbIX TEKCTOB [lMrecT, a Takxxe paboT BblAAOLLMUXCA UC-
criefioBarenen puMcKoro npasa, Takux Kak .b. HoBuukui,
0.0. [loxaes v ap., aBTop NPUXOAUT K 3aKNHOYEHMI0, YTO
MOXXHO rOBOPUTb O TOM, 4YTO B PUMCKOM NpaBse CYyLLLeCTBOBA-
N onpefieneHHble 00LIMe MOAX0Abl K PeLUeHNU0 MpPaBOBbIX
CUTYaLWI, KOTOPbIe ABNAKTCA aHaIoraMm COBPEMeHHOro no-
HATUA «MPUHLMNLI NpaBa». ABTOP NMOKa3bIBaeT, YTO OJHUM U3
Hanbosee BbIJAKLLNXCA JOCTUXXEHNI PUMCKOrO nNpasa, KoTo-
POe B 3HAYUTENbHOW CTerneHn 00YCNOBWMNO ero AanbHenLyo
peLenuunio, ABNAeTCA CNob30BaHMe MeTo4a PUANYEeCcKoro
abcTparmpoBaHus.

KnroueBbie crnosa: pumckoe npaso, ropugn4eckoe abetparnposaHme,
rpeTopcKoe npaso, crpaBe/MBOCTb (aequitas)

Hacnegwue topucnpygeHunn OpeBHero Pvma Ha nNpoTsXXeHuu CToNeTuh onpenensno
1 NO-MpexXHeMy B 3HAYMTENIbHOW CTeneHu onpegenser 0CO6eHHOCTU pa3BUTUS MHO-
rMX HauuoHasbHbIX NPaBonopsaakoB. VccnegoBaHne pUMCKOro rnpasa, 6e3ycrioBHO,
MMEET OrPOMHOE 3Ha4YeHMe, Tak Kak aHanu3 UCTOPUM Pa3BUTUSA TOFO UM MHOTFO WH-
CTUTYTa CNOCO6CTBYET NOHUMAHUIO HA3HA4YEHUIO AAaHHOIMO NHCTUTYTa B COBPEMEHHON
npasoBou cucteme. Poccuiickoe npaBo OCHOBbIBAETCA Ha TpaauLmMmM pUMCKOro rnpaea,
NnoSTOMY NPOBEAEHUE TAKOro aHanu3a npeacTaBnseTcss 0COOEHHO akTyanbHbIM. Pas-
BUTME PUMCKOrO npasa MoMOraeT MOHATb, YTO MPUHLMMbI NpaBa SABASAIOTCA HEOOXO-
OVMbIM WHCTPYMEHTOM B 1060 NpaBOBOM CUCTEME, @ 3HAYUT, X aHanNn3 0CO6EHHO
BaXKeH. Miccnenys To, Kak pa3BmBanock NOHATME NPUHLIMIMOB NpaBa B pUMCKOM Npase,
MOXHO MOHATb O6LLIYIO JIOTUKY MPaBOBbIX HOPM, YTO CMOCOOGCTBYET UX Had/lexallemy
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ROMAN LEGAL HERITAGE
AND PRINCIPLES OF LAW

The author analyses how the principles of law are understood
in Roman law and the influence of such understanding on
subsequent development of law in different legal systems.
Drawing on available excerpts from the Digest and scho-
larly articles by prominent researches in the field of Roman
law, e.g. |.B. Novitskiy, D.D. Dozhdev and others, the author
proves that certain common approaches to solving practical
legal problems existed in Roman law. Presumably those ap-
proaches can be considered as prototypes of modern under-
standing of the principles of law. The author also argues that
one of the most significant achievements of Roman law and
the major reason for its widespread reception was the method
of juridical abstraction.

Keywords: Roman law, juridical abstraction, jus honorarium, aequitas

TOonKkoBaHuto. bonee TOro, B pMCKOM MnpaBe BblOenanncb
obLUme noaxoAbl K peLLeHUIo NpaBoBbIX CUTYaLMR, KOTO-
pble CXOXM C NPUHLMNAMM COBPEMEHHOMO MPaXKAaHCKOro
npaea (K TakMm Nogxogam MoryT 6blTb OTHECEHbI, HANpPK-
Mep, aequitas, bonus pater familias).

deHoOMEH PUMCKOW UuMBMAM3aLUUM B  OMNpedesieHHbIX
acnekTax — W B MepBylo o4vepeb 3TO Kacaetcs hopmu-
poBaHuUsi ee NpaBOBOW CUCTEMbl — HE MMEEeT aHasioros
B MUpOBOW uctopun. OrpoMHOE UCTOPUHECKOE [OCTU-
XeHwe topucTtoB [peBHero Pvma cocTouT B CO3O0aHUU
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npasa, MOCTPOEHHOro Ha Ha4danax 6e3ynpe4Hon dop-
MasibHOWM NIOrMKK, 3[PaBoro CMbIcna, pa3ymMHOro coveTa-
HWUA UHTEPECOB XXECTKOW roCyaapCTBEHHOM BNacTu U UH-
TEHCMBHOrO rpaxgaHckoro oboporta. Victopua passuTtus
PYMCKOro npaea fIBAsSeTCs NPUMEpPOM KOHCTPYKTUBHOIO
nogxoga K npo6neme COOTHOLLEHUS AENCTBYOLLEro Mo-
3UTUBHOrO Mpasa n GbICTPO PasBMUBAOLLENCS SKOHOMU-
Kn. B KOHTEKCTe HacTOALEero W3oXeHus OCOB6EeHHOoe
3HaYeHune NMeeT TO, YTO APEBHEPUMCKME IOPUCTbLI BNep-
Bbleé B UICTOPUW YENOBEYECKOW LMBUAN3ALIMN NPUMEHNNN
MeToA 0606LLEeHNsT MPaBOBbIX NPaKTUK, U3BMEYEHNA U3



HaKOIMJIeHHOro OnbITa NPaBOBOro PerynMpoBaHns HeKux
06LNX paumoHarbHbIX U 3TUYECKUX OCHOBAHWA C Mo-
cnegyroLmMM UCNOSIb30BaHNEM cAeNaHHbIX 0606LLEeHN B
3aKOHOTBOPYECTBE U NPaBOMNPUMEHEHUN, HTO ONATL-TaKN
BrepBble COOOLLUMIO CO3JaHHOMY VMU MpaBy YHUBEp-
carbHbIN XapakTep, 3anoXuio OCHOBbI AN ero [ONnro-
CPOYHOro NPUMEHeHNs. PUMCKUM topuctam npuHapnexuT
3acnyra oopMUpoOBaHNS JIOrMKO-NMOHATUIMHOMO annapara
4aCTHOro npasa, MHOMMX LIMBUIIMCTUYECKUX UHCTUTYTOB,
CYLLIECTBYIOLLMX MPaKTU4eCKM B HEM3MEHHOM BUAE U B
YCrNOBUAX COBPEMEHHOro obuiecTtea. PumnsiHe He cTaBu-
nn nepef cobor 3agayn passutus Teopun 1 Tem bornee
cunococum npasa, Ux geaTenlbHOCTb B 061acTu rnpasa
MMena cyrybo npakTuyeckui xapakrtep, OfHaKo MHOrue
chopmynupoBaHHble MU O6LLME MOEen B MONHOW Mepe
MOTyT paccMaTpmBaTtbCa Kak MUHUMYM B KayecTBe Mpo-
obpasa NpuHUMMNOB Mpasa B UX COBPEMEHHOM MOHMMa-
HUKW, & MHOre U3 POPMYNMPOBOK [UrecT npakTuyeckn
[JOCMOBHO BOCMPOM3BEAEHbI B COBPEMEHHbIX pejakumnsx
rpPaXKAaHCKO-MPaBoBbIX HOPM.

BaxHenwmnm atanom ¢OpMMPOBAHUS PUMCKOIO
npaBa B ero KjaccuM4yeckoM Buae cTana ajanta-
LMt OPTOJOKCANbHbIX, HEMMOKNX 1 HaCTO yCTapeB-
LLUMX HOPM LMBUIBHOMO MpaBa K NOTPebHOCTAM ak-
TyanbHOro rpaxaaHckoro o6opora.

Mpouecc npeobpa3oBaHUs HOPM LUMBWUIIBHONO npasa
ornpasgpbIBasncs pUMCKMMU topUcTamMm NogxXo40M, cornac-
HO KOTOPOMY HOBblE€ HOPMbl COXPaHANN OyX, CYLIHOCTb
NPeXHWX, U1 UMEHHO 3TOT noaxon TpeboBan BbISBIEHUSA
Hanbonee BaXHOro, KOHUENTYanlbHOro CogepXaHus cy-
LLLeCTBYIOLLMX HOPMaTMBHbIX MONoXxeHun. [Ang npeobpa-
30BaHMA HOPM UMBUSIBHOIO Mpasa MCMNosfib30BanUCh Mo-
HATUA ius naturale v aequitas, KOTOpble «CIy>XWUN OQHOMN
M TOW Xe Lenuv NpucrnocobneHnsa cTaporo npasa K HoBbIM
VCTOPUYECKMM YCIOBUSAM, €ro MOCTENMEeHHOro npeob6pa-
30BaHNsA C UCKJTKOYEHVEM U3 HEFO UMW JIULLEHVEM CUJTbI
yCTapeBLUNX MPaBOBbIX HOPM W 3aMEHOW WX HOBbIMU
HOpMamu ¥ UHCTUTyTamu»'. B MHOCTpaHHOW M OTeve-
CTBEHHOW NUTEpaType 0TMeYaeTCs, YTO B pyKax PUMCKUX
IOPUCTOB 3aKOH BMEpPBble CTan Hay4HbIM MpegMeToMm,
TLWaTeNnbHO CHOPMYNIMPOBAHHOM CUCTEMOW MPUHLIUMOB,
abcTparMpoBaHHbIX OT AeTanu3vpOBaHHbIX MpaBui, Co-
CTaBNAOLLMX HEMNOCPEACTBEHHYIO MaTepuIo rnpaea.

' Nogpgpe O.C. TpaxpaHckoe npaso. WM36paHHble TpyAabl. W3
NCTOPUW LIMBUITMCTUHECKOW MbICIN (opycnpyfeHums [peBHero
Puma). M., 2000. C. 31.
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B oTnnumne oT npaBui, NPUHLMMIbLI MOFYT BOCMPO-
N3BOOUTLCA: 06beOAuHSA ABa WK 6onee NpUHLK-
na, KOPUCT MOXET COo3haTh HOBbIA MPUHLMM U, CO-
OTBETCTBEHHO, HOBble npaswuna. Cuna pUMCKUX
FOPUCTOB COCTOSNA B TOM, YTO OHW HEe TONbKO BbInn
CMOCOBHbI KOHCTPYMPOBATbL 3TU abCTpakuumn 1 ma-
HUMYNMPOBaTb UMM Ha JOCeNe HeQOCTYMHOM YpOB-
He CITOXXHOCTU, HO TaKXe UMeNKN ICHoe NoHUMaHue
3anpocoB COLManbHOM U KOMMEPYECKOM cdepbl,
YMENMU HanlTu Hambonee npOoCTOM MeToh AOCTU-
XEHUS XKENaemMoro npakTU4eckoro pesynbrara u
6bIIN TOTOBbI KOPPEKTUPOBATL NIOMMKY CBOUX CO6-
CTBEHHbIX HOPUONYECKNX KOHCTPYKLMIA, KOrga oHa
BCTynana B npoTMBopeyne c¢ TpeboBaHWAMU 0O-
LLIEeN BbIrofbl.

Bonee, 4yem kakune-nMbo MHble hakTopbl, Ha TpaHcdop-
MaumIo PUMCKOro npasa M3 XXEeCTKOro U orpaHvyeHHoro
cBofja npasun B rMOKYIO 1 BCEOOBLEMITIOLLYIO CUCTEMY MO-
BIVSANN 3OMKTbI FTOPOACKMX MPeTopoB. NpeTopckoe npaso
NoAAEPXMBAno, JOMOMHANO U KOPPEKTMPOBASIO NPaBo Ln-
BUnbHoe. OHO He MOrJIO HamnpsAMYHO OTMEHSATb UK U3Me-
HATb NocrefHee; NPeTop Noaaep>XXusan LnsuiibHoe npaso,
npefocTasnaa B HEO6X0AUMbIX cryvasnx 6onee adheKkTmB-
Hble Mepbl 3aLUWTbl; JOMOSHAN €ro, NpefocTasnsas Mepbl
3aLmMThl B TEX Cry4asx, Korga UMBWIbHOE NpaBo MOon4arno;
KOppeKTMpoBan, NPegocTaBnas dKcLenuuio, YTobbl orpa-
HWYUTb MpYMeHeHne umBunbHOro npasa?. K unicny 3agad
PYUMCKMX IOPUCTOB OTHOCUIOCH BbIBELEHME U3 BbIpaboTaH-
HbIX Ka3yMCTUYHBLIX HOPM OOLLMX PYKOBOAALLUMX MPUHLN-
MoB, MO3BOSAIOLLMX OCMbICIIMBaTL U 0606LLATh CyLLECTBY-
IOLLMIA HOpPMATMBHLIA MaTepuar, pacLunpsATb [ecTBue
HOPM Ha aHanoru4Hble cnydav®. log interpretatio knac-
CUYeCKMe HOPUCTbI MOHUMAmNN He TOSIbKO TOSIKOBaHWe, HO
W JanbHenllee passuTve npasa nyTemM aHasnorum u gaxe
UCMpaBrAnn cofep)kaHue 3akoHa Mo Havanam oo6Luen
cnpasegnuesocTn*, OTpaxas nosTopsioLlMecs, Hambonee
IOPUOMYECKN 3HAYVMble MPaBOBble CUTyaLMW, WUCKOBblE
dopmynsapbel B [ipeBHeM PumMe KoHcTatmposanu CTPOro
onpefeneHHble MOAErNbHbIE CXeMbl, TUMOBbIE MOCTPOE-
HWA NPaBOMOYMNIA, 06513aHHOCTEN, OTBETCTBEHHOCTU, MPO-

2 Nicholas B. An Introduction to Roman Law. Oxford University
Press, 1962. P. 1, 15. O ponu npeTopckoro npaea u opuUCcToB
B hopMUpPOBaHNM OBLLMX MPUHLIMMOB PUMCKOIO Npasa CM. Tak-
xe: Hosuukuii VI.6. Pumckoe npaso. M., 1994. C. 18-27.

3 Cm.: XBoctoB B.M. Cwnctema pumckoro npasa. M., 1996.
C. 47-48.

4 Cm.: BapoH KO. Cuctema puUMCKOro rpaxngaHCcKoro npasa.
CI6., 2005. C. 66.
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Lenyp. Vigen pumckoro 4acTtHoro npasa 6blM He Nio[goM
CBOBGOOHOr0 COYMHUTENBLCTBA, a KOHLeHTpauuer cygebHon
NPaKTUKW, BblBEAEHHbIMU U3 HEe pearnbHbIMW MPaBOBbIMMY
kateropvsiMu. 910 6bIM MAEu, CYLLECTBYIOLLUME B «MJI0TU
camoli maTepum 06bEKTUBHOMO Npasax»°.

Mo-HacTosALEeMY YHMBEPCASIbHBIM 1 OCHOBAHHBIM Ha KOH-
LenTyanbHbIX NOAXo4ax K HOPMOTBOPYECTBY 1 NpaBonpu-
MEHeHMI0 cTano Tak HasblBaemMoe npaBo Hapodos (iUs
gentium). CBOUM MOSIBNIEHMEM OHO B 3HA4YMTENbHON CTe-
NneHn 6bINno 06A3aHO CaMOCTOSITENBLHOMY OPUANYECKOMY
TBOPYECTBY NpeTopa NeperpuHoB, B pe3yssTarte KoTOporo
OHO W CTasio HOBbIM 3TaroM B UCTOPWUM Kak OpPEBHEPUM-
CKOro rpaxaaHCcKoro npasa, Tak v rpaxgaHckoro npasa
BOoOOLLEe. BMECTO rpoMO3[KMX TOPXKECTBEHHBIX NpoLenyp
N KpavHero opmManuama LUmMBUILHONo npasa B KavecTse
OCHOBHbIX 6bINN NPOBO3rNaLleHbl HOBblE Ha4yana — CBO-
60HbIN BbIGOP (POPMbI CAEMNOK U UX TONMKOBaHWE Mo Aeu-
CTBWUTENbHOMY CMbICIly WU MOLSIMHHOW BOJIE Y4aCTHUKOB,
yOo6CTBO TOProBoro o6opoTa, rapaHTum ero cTabunbHO-
CTW 1 aKTMBHOCTW. [loBefeHne KOHTpareHToB cTasno oue-
HMBaTbCA rNaBHbIM 06Pa30M C TOYKM 3PEHUSA BEPHOCTMU
naHHomy cnosy (fides), pobpocoBecTtHocTU (bona fides)
n BooOLe cnpaseanueocTu (aequitas). Cyabl cTtann uc-
XOOMTb U3 TOro, YTO CTOPOHbI B JOrOBOpPe 0653bIBANMCH
[elncTBoBaTb MO OTHOLLEHMIO ApYr ApYry no Jo6pow co-
BECTW; O6MaH Mpu 3aKS0YEHUN U UCMONMHEHNW JOroBopa
cuuTancs HegonycTMMbIM M BfieK O0Tkaa B npefocTasne-
HUM topuanyeckon 3awmtbl. MpuHUMN TONKOBaHWA [o-
rOBOPOB «MO CMPaBefIMBOCTM», MPOTUBOMNOCTABAEMbI
CcTapoMy CTPOromy rnpasy, COCTOSS B TOM, YTO CMbIC/ [0-
rosopa crnefyeT onpefensaTb He Mo CroBaMm, B KOTOPbIX OH
BbIPaXXEH, a No 3HA4YEeHMI0, KOTOPbIE NPUAaBaNy UM KOHTP-
areHTbl, C BbISBIIEHNEM MOAJSIMHHBLIX HAMEPEHWUI CTOPOH®.

Mo-HacTosLEeMY CTEepXHEBbIM W yHMBEpCalbHbIM )15
KOHLenTyanbHOro O60CHOBaHWUA MPETOPCKON MpPaKTUKK
crano B [pesHeM Pume noHaTue aequitas. B pomaHu-
CTVKE 3TOT TEPMUH TPaKTYeTCA MO0 Kak LLUMPOKO MOHU-
MaeMoe paBeHCTBO BCEX rpaxiaH rnepep 3akoHOM, JiM6o
Kak ellle 6oree LUMPOKO MoHMMaemasi cripasefsiMBoCTb
npasonopsagka’.

5 Anekcees C.C. BocxoxpaeHue k npasy. M., 2001. C. 230, 439,
441,

8 Cm.: Mypomues C.A. T'paxpaaHckoe npaso OpesHero Puma. M.,
2003. C. 235, 339-341, 345-346.

7 CM.: «...y IOpUCTOB KNaccmnyeckon anoxu bona fides 6bina cuHo-
HMMOM crpaBedIMBOCTU (aequitas), NOHMMAEMON B LLUMPOKOM
3Ha4veHun. CnpaBeanMBOCTb TpeboBana TONKOBaHWUSA akToB Mo
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He BbI3bIBa€T COMHEHWI TO, YTO aequitas B NoJ-
HOWM Mepe NOoAXOAMT MOof XapakKTepUCTUKN 06LLEro
npuvHUMna npaea, NycTb U CGOPMYIMPOBAHHOIO
MaKCMMasnbHO abCTPaKTHO, HO LLUMPOKO NMPUMEHSIB-
werocs B npouecce opMMpPOBaHUSI MPaKTUKK
paspeLLeHns rpaxxaaHCKo-NpaBoBbIX CMNOPOB U Ha-
LedLwero peanusaumio B OecsTkax pasHoobpas-
HbIX OTTEHKOB M acneKTOB MpaBONpPUMEHEHUs], Npn
3TOM BOCXOZSALLMX K KOHLEeNTyasbHO eanHoobpas-
HO MOHUMAaEMOMY O6LLIEMY MEPBOMCTOYHMKY.

NX CMbICITY; BO3MELLIEHNA BCAKOro HernpaBOMEPHOro yLuep6a;
3aLUmMTbl POACTBA MO KPOBW B NMPOTUBOMONOXHOCTb arHaTcTBy;
Hagenana cyabto NpaBoOM Ha paspeLUeHne Kaxporo cropa no
COBECTU W MO BHYTpPeHHeMy ybexpeHuo» (Mypomuyes C.A.
Yka3s. co4. C. 478-479). Mo MHeHnto VN.A. TToKpOBCKOro, noHs-
TWe aequitas He CBOAUIOCH K PaBEHCTBY BCEX Nepef 3aKOHOM U
oxBaTblBaNo MNPVHLUMMbI MOPanu 1 coumansHon nonutukn (flo-
Kkposckuii M.A. Wictopusa pumckoro npasa. M., 2004. C. 170).
B.M. XBoCTOB NOHMMAan aequitas kak NPYHLUMN paBeHCTBa BCEX
rpaxgaH nepef 3akoHOM U CHOPMYNMpoBas HECKONbKO KIIto-
4YeBbIX OCOGEHHOCTEW WMCMOSIb30BaHUS 3TOr0 MOHATUS B PUM-
CKOM npasornopsigke. Tak, No ero MHeHuto, NepBbIi MocTynat
aequitas Tpe6oBarn, 4To6bl NpU ONpefeneHnn Toro, Kakue no-
TPEOHOCTUN 1 B Kakol (hopme JOSMKHbI MOMy4UTb IOPUONHECKYIO
OXpaHy, NpaBo CTOANO BbILLE XENaHU 1 NPUTA3aHWIA OTAeNb-
HbIX NUL, U KNaccoB 06LLEeCTBa U PyKOBOAMIOCH COOBPaXeHUs-
Mu obLero 6nara Bcex rpaxkpaH. B gyxe atoro noctynara ius
aequum 3aLmMLLANo BCE MHTEPECH], NPU3HaHHbIE JOCTONHBLIMU
3aLUMTbl COrNacHoO TPeboBaHUAM FPaXKAAHCKOro U Ny6sMYHO-
ro o6opoTa M COrnacHO BO33PEHUAM O6LLEeCTBa Ha rpakaaH-
CKMe 1 Ny6nnyHble OTHOLLEHUS B TOW Mepe, B Kakow 3alumra
VHTEpeca ABMsSeTCH HeO0O6X0OMMOM B CUiy NOTpebHOCTEN 060-
poTa U He MOKPOBUTENbCTBYET MHTEpecaM, NPU3HaHHbIM He-
LOCTOVHbIMW OPUAMHECKON OXpaHbl; MPUHLMN PaBHOMEPHOMO
pacnpefeneHns Mexpgay HEeCKOSNIbKMMW y4acTHUKamu opuan-
4YeCcKOro OTHOLLIEHWSA MpaB M 0O6S3aHHOCTEW, BbITEKAIOLUMX U3
3TOro OTHOLLeHusA. BTopoit noctynat Tpe6osars, YTobbl NpaBo
NpefocTaBnano KaxaoMy CyObekTy MOMHYI CamMoCTOosATENb-
HOCTb M HE3aBUCMMOCTb B chepe CyObeKTUBHbIX MPaXKAaHCKMX
npas, KOTOpPble NPMOBPETEHBI UM HA OCHOBaHWMW HOPM, Bblpabo-
TaHHbIX B COOTBETCTBUM C TpebOBaHMAMMN 06LLero 6nara Bcex
rpaxgaH. 3To npegnonarano NpUMeHeHne NPUHLMNOB Npeay-
npexaeHns NpaBoHapPYLUEHWIA U yCTpaHeHne MxX BpedHbIX Mo-
CNefcTBUMA, 3anpeTta BTOPXeHUs B cdepy CyObeKTMBHbIX Npas
OPYrvX nui, OTBETCTBEHHOCTW KaxAoro 4reHa obLliecTsa
TONMbKO 3a camMoro cebs, aBTOHOMHOCTU BOSIN KaX[Aoro cyob-
eKTa mpaB B €ro rpaxpaaHcKo-npaBoBoW cdepe, penpeccumn
HeoCHoOBaTeNlbHOro o6oratleHns, OTBETCTBEHHOCTU TOMbKO 3a
OencTBus, cogepKallme 3NeMeHT CyObeKTUBHOW BUHOBHOCTW.
Mo mHeHuto B.M. XBocToBa, aequitas TpeboBana ucrnpasneHus
HefoCTaTKOB B peAakLuy HOPM COrNacHo uaesm, nexaiuuv B
OCHOBE 3TMX HOPM: COZiepXKaHNe KaK Ao NPUMEHAEMON HOPMbI
crnefyeT aHanu3vposaTb, ONpeaenss, kakas naes NnexvT B ee
OCHOBE, Kaky!o Lieflb Hopma npecrefyeT, Kakol nHTepec 3aLuu-
LiaeT, JOCTaTO4HO NI TOYHOE BbIpaXeHne nonyymna ata naes
B peAakumm HOpMbl, HET I B OCHOBaHWMM 3TOW HOpMbI 6onee
o6LLen 1 LWIMPOKOW naewn, nogpasymMeBaBLUENCA 3akoHopaTe-
nem (XBsoctos B.M. OnbIT xapakTepuUCTUKWN NOHATUIA aequitas
W aequum jus B PUMCKOW Knaccuyeckon topucnpygeHuum. M.,
1895. C. 8,10, 22, 51, 66, 76—77, 159, 162, 171, 174, 199, 223).



Momumo aequitas, B ka4eCTBE JOMONHUTENBHBIX UCTOYHU-
KOB MpaBa Hapsgy C NpaBoOM MONOXMUTENbHbLIM, KOTOpPbIE,
Nno CyTW, TaKXe MMENU XapakTep O6LLenpaBOBbIX MPUH-
LMMNOB, Ha3bIBaKOT Takxke humanitas (OTCyTCTBME B NpaBe
HOPM, YHMXaIOLLMX YENOBEYECKOe LOCTOMHCTBO), natura
rerum (y4eT 3aKOHOLATENEM TOro, KaK opuanyeckue ot-
HOLLIEHMA CKNaablBalTCA Ha NPaKTuKe), ius naturale (cne-
[OBaHVe eCTECTBEHHOMY pa3yMy, CBONCTBEHHOMY MpPUPO-
[€ B LIeyIOM 1 B3anMOENCTBUAM B 06LLECTBE)®.

MpumMepoM TexHVKM opuanYeckoro aéceTparMpoBaHus
M BbIpabOTKM OBLLMX MOAXOAOB K TUMOBBLIM CUTyauMUsaM
MOXET CIyXWUTb CO3[aHHas PUMCKUMM HOpUCTamMun 1 Bro-
CNefCcTBUM LUMPOKO MPUMEHSABLLAACH B KOHTUHEHTAlIbHOM
npase KoHuenuusa bonus pater familias, T.e. «go6pono-
pPAOOYHOrO OTUa CemelncTBa» — BUPTyaslbHOro pasym-
HOro cy6bekTta, HafefleHHOro JOCTYMNHbIM A1 KaX4oro
HOpMarnbHOro 4YrieHa o6LuecTBa YPOBHEM pas3BUTUA U
CMoco6BHOro Ha obecnevyeHne onpeneneHHoro craHaapTa
NOBEAEHUs U peakLuii Ha TUNOBbIE XXU3HEHHbIE CUTYaLnu;
C npegnonaraemMbiM MOBEAEHVEM 3TOro «[obponopsaoy-
HOro OTLa CEMeNCTBa», XapakTepUCTUKN KOTOPOro TaKkxXe
TArOTEIOT, KOHEYHO, K OOLMM MNPaBOBbIM KOHLIEMUUSM,
COMOCTaBNANOCh (PaKTMYeckoe MNOoBefeHMe YHaCTHUKOB
rpaKAaHCKMX NMPaBOOTHOLLUEHWI, B MEpBYI0 O4epedb —
B cpepax, rge Bo nsbexaHve npuyvHeHns spena apyrum
nvuam TpeboBanocb NposiBlieHne onpefeneHHoro MMHN-
MyMa 3a60TNMBOCTN 1 NPeRyCMOTPUTENBHOCTI®.

BoT nuLb HeKoTopble 13 NPUMEPOB (POPMYMPOBKK 06-
LUMX MpaBOBbIX MPUHUMMNOB topucTamu [dpeeHero Puma,
YbM BbICKA3bIBAHUSA BOLUMN B TEKCTbl [UrecT: «MnpaBocy-

8 Cm.: XBoctoB B.M. Cuctema pwumckoro npasa. M., 1996.
C. 18-20. lus naturale, cbirpaBLuee npy hOPMUPOBAHMM Kriac-
CMYECKOro PYMCKOro MnpaBa BaXKHEWLLYIO posib, MOHUMANOoCh B
Ka4ecTBe Mnpasa, BblpaXaroLero nopsaaok >XM3HEHHOrO yKna-
[0a, 06bEKTUBHO 06YCNOBMNEHHOrO NMPUPOAOM YenoBeKa, BeLLew
N OTHOLLEHUA, XapaKTepu3ytoLerocs OOLLHOCTbIO NS BCeX
HapoOAoOB M AYXOM crpaBepiMBocTW. Mo MHeHWIo knaccuye-
CKNX PUMCKMX IOPUCTOB, BECb MUP MPOHUKHYT €CTECTBEHHbIM
pa3ymMoM, KOTOpbI yCTaHaBNMBaET BEYHbIN, 6€3YCNOBHbIA U
pas3yMHbIN MOPALAOK B XM3HW; 3afjaqet opucTa ABnaeTcsa oT-
KpbITUE OMKTYEMbIX €CTECTBEHHbIM Pa3yMOM O6LLUMX AN BCEX
BPEMEH M HapoAoB HOPM W NepeHeceHne 1x B OeicTByloLLee
npaso. PUMCKME 0pUCTbI UCXOAMAN U3 TOTFO, YTO CYLLECTBYIOT
npaea, OCHOBaHHble Ha HabMOOEeHUM 3a eCTECTBEHHbIM Mo-
PSOKOM YeNloBeYECKUX OTHOLLEHWIA, €CTECTBEHHO BblTEKato-
LLME M3 CTPOS XUTENCKNX OTHOLLEHWI. KOMMNeKCcHoe NoHsATne
aequitas, BblpaboTaHHOE N aKTUBHO MPUMEHSBLLEECA B OPEB-
HEepPUMCKOW 0pUCNpyaeHUMM, Cbirpano 3Ha4YUTeNbHYI0 Ponb Ha
cTaguu peuenumu pUuMCKOro npasa B CpefHeBeKoBOW EBpore.

® Nicholas B. Op. cit. P. 66, 207-227.
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e ecTb HEM3MEeHHas 1 MOCTOSHHAsA BONSA NpefoCcTaBnaTh
KaXXJOMy ero npaeo; MpeanucaHns Xe npaea CyTb Crie-
JOyIoLLME: XUTb YECTHO, HE YMHUTL Bpen OPYromy, Kax-
OOMy BO3[aBaTtb TO, YTO eMy MpuHannexuT» (YnbnuaH,
D.1,1,10, 1); «npaBo NONy4Mno CBOe Ha3BaHMe OT CrioBa
,CNpaBeanMBoCTb®, 60 NPaBo eCTb UCKYCCTBO JOOPOro n
cnpaeegnmeoro» (D. 1, 1, 1); «ecnu Yyenosek cobpan nno-
Obl JOGPOCOBECTHO, TO HYXHO, YTOObI OH U3BMIEK U3 HUX
npu6bINb, OOHAKO ECINN OH cOBparn Ux co 3MbIM YMbICIOM,
TO MpubbINb OOMKHA ObITb C HEro uctpedosaHa» (D. 1,
2, 10, 1); «HW 3aKOHbI, HN CEHATYCKOHCYJIETbl HE MOTYT
ObITb HanucaHbl TakMM 06pa3oM, YTOObl OHU OGHUMANN
BCe Cry4au, KOTopble Korga-nMbo npousonayT... Korga
B KaKOM-NIMOO Crly4ae CMbICI UX SCEH, TO OCYLLIECTBISAO-
LLNA FOPUCOVKLMNIO MOXET MPUMEHUTb MX K CXOOHBLIM 06-
CTOATENBLCTBAM M COOBPA3HO C 9TUM BbIHECTU pELLEHNE»
(Onuwan, D. 1, 1, 3, 10); «6encTBMa MaTtepu He LOMKHbI
BpeOouTb TOMYy, KTO HaxoamTcs Bo ypese» (D. 1, 1, 5, 5);
«Te, KTO HaxXoguTCs B yTpo6e matepu, No4TU BO BCEM LU~
BUTbHOM MpaBe BOCMPUHMMAKOTCH Kak CyLLIEeCTBYOLLME B
npupoge Bewen» (D. 1, 1, 5, 26); «4TO 6Gonee cooTBeT-
CTBYET YEeJIOBEYECKOW YECTHOCTM, 4YeM cobnopatb TO,
0 4yem porosopunuce» (YnbnuaH, D. 1, 2, 14, 1); «ecnn
YTO-NIMBO OBELLIAHO B TEX LENSAX, YTOObI Apyroe nmuo He
COBEPLUMNIIO 3MOAEAHUS, TO BO3HMKLLEE W3 Takoro co-
rnalieHns o6a3aTenbCTBO HWUYTOXHO» (D. 1, 2, 14, 7,
3); «KOBapCTBO ABYMYHBLIX W 3MOYMbILLNIEHHbIX MIOAEN,
KOTOpble BPEOAT APYrMM Kakum-imbo JlyKaBCTBOM, HeE
OOIMKHO MPUHOCUTL UM MOJb3bl, & MPOCTOTa BTOPbIX HE
JOomkHa npuHocuTb UM Bpega» (D. 1, 4, 3, 1); «cBobopa
€CTb eCTECTBEHHAs CMOCOOGHOCTb KaXaoro aenatb T, YTO
€My YyrofHo, eCnv 9TO He 3arnpeLLEeHo CUION v NpaBoM»
(®nopeHTuH, D. 1, 5, 4).

CoBpeMeHHbIe ncecnegoBarteny pUMMCKOro YacTHOro npa-
Ba CYMTAIOT, YTO B HEM MPOCMATPUBANIUCb U UHbIE KOH-
uenTyanbHble OCHOBaHWUS, Ha KOTOPbIX PUMIISIHE MOCTPO-
Unu ceon npasonopsigok. Tak, B.A. TapxoB OTHOCUT K
TakMM MpuHUMNaM BCEOOLLIHOCTb W YHMBEPCANbHOCTb
PUMCKOrO 4aCTHOrO npaBa, OCHOBaHHbIE Ha MOHATUAX iUS
natutale n aequitas; NpUHUMNbLI BCEMEPHOWN OXpaHbl 3eM-
neenageHns n ceobogHon nudHoctn'®. M.M. Pacconos
n M.A. TOp6yHOB CYMTAIOT, YTO KIIOYEBYIO POSib UMENU
NPVHUMMbLI CpaBeaIMBOCTA U IOPUANYECKOTO PaBEHCTBA
CTOPOH, [03BOMMTENbHON HamnpaBfeHHOCTU MPaBOBOroO
perynupoBaHns, HegonycTMMOCTU NPOU3BOSILHOMO BMe-

© Tapxos B.A. Pumckoe yacTHoe npaBo: yyeb. nocobue. Capa-
TOB, 2003. C. 14, 19.
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LiatenbCTBa B YacTHble Aena CTOpOH, CBOGOAbI [OrOBO-
pPOB M YaCTHOMPAaBOBbLIX COESIOK, paBeHCTBA MPaBOBOro
pexuma Ons Bcex CyObeKTOB 4YacTHOro npasa, Henpwu-
KOCHOBEHHOCTM cobcTBeHHocTn'. .. [oxaee Ha3biBa-
€T NPUHLUMMNbI YaCTHOW MHULMATUBBLI N AUCMO3UTUBHOCTH,
B3aMMHOr0 MPU3HaHUA CyObEeKTOB rpaXKAaHCKoro o6opo-
Ta, UCKIIOHYUTENbHOCTU KOHTPOSS KaXaoro nvua Hafg ero
UMYLLIECTBOM, 9KBMBANIEHTHOCTM MpegocTaBfieHu npu
obMeHe ToBapamu n ycrnyramu, ceo6obl Bonieonpegene-
HWS1 B COOTBETCTBUM C MEpPOV AOMYLLUEHHOrO NOBEAEHUS,
YCTaHOBNEHHOW B 06LLiecTBe2.

BO3MOXHO, HEKOTOPbIE N3 3TUX COBPEMEHHBLIX POPMYSN-
POBOK OTNNYAKOTCH N3BECTHOW MOAepHM3aumeln B3rnsnos
PYMCKMX OPUCTOB, MPU3BAHHOW MOJYEPKHYTb B3aMMO-
CBfi3b CErofHsLLUHEro mnpasa C €ro pMMCKMM Mnpoo6pa-
30M, YHMBEPCANbHOCTb U aKTyaslbHOCTb APEBHEPVMMCKOIO
npasoBoro Hacnegus. OgHako B LIeSIOM MOXHO YTBEpPX-
0aTtb, 4YTO BblpaboTaHHbIM B peBHeM Pvme meTogonoru-
YeCKMI MOAXOA K TONKOBAHWMIO npasa M UCMOSIb30BaHWUIO
HaKOMMEHHOro OMbITa MPaBOBbIX NMPAKTVK B COOTBETCTBUM
C HEeKUMM OCHOBOMONaraLLMMN Havanamm npasa B nos-
HOW Mepe COOTBETCTBOBAS Hanbonee afekBaTHOMY CTaH-
0apTy NOCTPOeHUs nMobor NPaBOBON CUCTEMbI, BKIOYas
coBpeMeHHble. [laxe He 6yaoyy4n cocpefoTOYeHHbIMU B
OTTOYEHHbIX abCTPaKTHbIX (POPMYNMPOBKaX, MNOAXOAbI
PYMCKMX OPUCTOB Y MPETOPOB K TONIKOBAHWUIO U MpuMe-
HEeHMIO MpaBa B Ny4LUMX CBOUX 06pa3Lax HeM3MeHHO BOC-
XOOWNN K yHMBepCarnbHbIM MAEAM CnpaBenMBOCTH, [O-
6pOCOBECTHOr0O NOBEAEHUS, MOOLLPEHNS KOHCTPYKTUBHON
3KOHOMMWYECKOW MHULMATUBBI, MaKCUManbHO LUMPOKON M
rMOKOW 3aLLMThbl BELLHbIX NpaB, 06ecneyeHns cTabunbHo-
CTW, NPEACKa3yeMOCTU U MakCMMarnbHO 3EKTUBHOMO
pasBUTUS SKOHOMMYECKOrO 060pOTa, 3KBMBANEHTHOCTU
BCTPEYHbIX MPefoCcTaBNeHNn B 06a3aTenbcTBax, rapax-
TWI BO3MELLEHNSI NMPUYMHEHHOIO Bpeaa U yBEePEeHHOCTU B
COXPaHHOCTW HAKOMIEHHOro MMyLLLeCTBa, B TOM HYMCIe 3a
CYET MEXaHU3MOB HacnefoBaHWs, HaoeXHoW cynebHown
3aLLWTbl HAPYLLEHHbIX NPaB U MHTEPECOB.

" Pacconos M.M., lop6yHos M.A. PumMmckoe npaBo: y4eb. gns
By3oB. M., 2009. C. 5, 7, 10, 32, 34, 36-37. ABTOpbl Takxe
nonararoT, YTO PUMCKOE YacTHOEe MpaBo OTNNYany NpPUHLMIMbI
HenpekpaLlalLLerocs pa3BuTus npasa U NPaBoBOW CUCTEMBI,
noaxofa K npasy Kak K CPeACTBY eQMHEeHUs coumyMa n JocTu-
XXEHWUSI rAPMOHUM UCTUHbBI U CMPaBELNIMBOCTM; YTO UMEHHO 3TN
NPUHLUMMNbBI OMPERENnMNnN O6LLYI LMBUIN3ALMOHHYIO TeHOEH-
LU0 pasBUTUSE PUMCKOIO NpaBa Kak 3BOSOLMI0 HOPM.

2 floxges [.B. Pumckoe vactHoe npaso. M., 2003. C. 2-3. Mo
MHEHMIO aBTOpa, MHOTME PUMCKME NPaBOBbIE MPUHLMMbI CTanmn
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ViMeHHO yHMBepcanbHOCTb W pauMOHaNbHOCTb
PYMCKOro 4acTHOro mpasa npegonpefenvnu 6ec-
npeueneHTHbIN (PEHOMEH MNepPEeXUBaHUSA UM TOW
rocynapCTBeHHON chopmauumu, NiogoM U UHCTPY-
MEHTOM KOTOPOW OHO SIBMANIOCb, B MPOLECCE ero
peLenuuun.

Hacnepgue pymMckoro npasa, 0606LLeHHOe B npoLecce fe-
ATENbHOCTM [NI0CCATOPOB (M3Ha4YanbHO B LUKone BonoH-
CKOro YHMBEpCUTETA), HALLMO CBOE OTPaKeHue cHadana
B BapBapCKMX KogeKkcax (Takux, kak lex Romana Wisigo-
torum Havana V B.), a 3aTeM B Ka4eCTBe MMaBHOIro NCTOY-
HUWKa npasa B 3akoHofartenbcTeax Utanum ¢ koHua XIl B.,
toxxHon ®panumm ¢ Xlll B., N'epmanHnm ¢ cepeguHbl XV B.
(naHgekTHoe npaso)'. K koHuy XIV B. pyMckoe npaso
TpaHCcOpPMMPOBaNoCh B EBPOMNENCKOE ius commune' wn
0o nepuofa kKogndpurkaumi XIX B. B 60MbLLUNHCTBE €BPO-
NEeNCKNX CTPaH UCMONHANO, rMaBHbIM 06pa3oM B BUE €ro
LUMPOKMX OBLUMX MOHATUI U MPUHLIMMOB, YHUULMPYIO-
LY POSib MO OTHOLUEHUIO K dhparMeHTUPOBaHHOMY Ha-
LMoHansHoOMy 3akoHofaTenbcTBy'S. CoBpeMeHHas topuc-
npyoeHumsa npuHMMaeT B KavecTBe oO6LLero noctyrnara
Tesunc o ToMm, 4To npaso [pesBHero PvMa Kak B 4acTu Bbl-
paboTaHHbIX B HEM KOHKPETHbIX NPaBOBbIX WMHCTUTYTOB,
Tak M B 4acTu O6LMX NPUHLMNMANBLHBIX MOAXOA0B K pe-
rynMpoBaHuiO YacTHOMPaBOBbLIX OTHOLLEHWI NPOoJoHKaeT
oCTaBaTbCA OCHOBOW OGOJBLUMHCTBA MNPaBOBbLIX CUCTEM
KOHTUHeHTanbHon EBponbie.

MbICIUTbCA Kak 06LLMe BCEM HAapOAaMm, YHMBepCcasbHbIe U AaH-
Hble caMoW NPUPOLONA.

S lpuvm A.4. Nekumm no porme pumckoro npasa. M., 2003.
C. 50-52.

4 Borkowski A. Textbook on Roman Law. Oxford University Press,
2010. P. 355-389.

'® BaH Xyk M. MNpaBo kak kommyHuKaums. Cl16., 2012. C. 228.
O peuenuun pumMckoro npaea cM. Takxe: Joxaes [.B. Ykas.
cou. C. 4-6. J1.W. MNeTpaxunukuin B OLeHKe Hacneans puMCcKoro
npasa genan akueHT Ha HEeKOW «CTUXWIAHOW pa3yMHOCTW» Cy-
ry6o npakTn4eckoro otéopa MHOrMMW MOKONEHUSIMU FOPUCTOB
Hanbonee aPEKTUBHbBIX AN PUMCKOrO COLMyMa TEXHOMOM MM
NpaBOMNPUMEHEHNS 1 MOHMMAsT PUMCKOE MpaBo Kak «6eccos-
HaTeslbHyl0 KpUCTanmnaaumio MHOrOSIeTHEro HapoAHOXO035M-
CTBEHHOrO 1 BOOGLLE KYNIETYPHOrO OMbITa, Kak OTIoXeHne 6ec-
YUCINEHHOro KonnyecTsa hakToB». PAa NoOnoXeHWn puMckoro
npaea, cuMTan y4eHbli, 6binn paumoHanbHbl TONbKO B PUMCKYHO
3MoXy, M KX Crenoe KonMpoBaHWe KOHTPNPOAYKTUBHO, «rpax-
OaHCKO-MONMUTUYECKOE OCBELLEHNE UHCTUTYTOB MPaXKAaHCKOro
npasa o6paTHO MPOMOPLIMOHANBHO AOrMaTUHECKOW ICHOCTM U
JOCTaToOYHOCTW Martepuana puMcKoro npaea B COOTBETCTBYHO-
wmx obnactsax» (Mletpaxuykmii J1./1. BBegeHne B HayKy nonu-
Tvkn npasa // Metpaxwuukmn J1.U. Teopua n nonutnka npasa.
WN3bpaHnHble Tpyasl. Cl6., 2010. C. 47, 65).

6 Watkin T.G. An Historical Introduction to Modern Civil Law.
Chicago, 1999. P. 109-128.



B cTpaHax o6Luero npasa Hacneave pumMckoro npasa oka-
3anocb BOCTPe6oOBaHHbLIM 1 BOBCE crieuudunyecknm obpa-
30M. XOTsl TaM He MPOM30LLIO MPAMON peLenuum 3Toro
Hacnegus (B HambonbLLen CTeneHn puMmcKoe npaso cTano
HernocpeacTBeHHO BOCTPE60BAHHLIM TONBKO B 3aKOHOAA-
TenbctBe LLoTnangmu), HO B 3TWX MPaBOBbIX CMCTEMAX
cTan rnaBeHCTBYIOLMM BaXHENLUA KOHLIENTYasbHbINA
nopaxop, npasonpuMeHenus [pesHero Puma: HapeneHune
CyAe6HbIX OPraHoB LUMPOKUMM MOSTHOMOYMSAMM MO TONKO-
BaHWIO CyLLIECTBYIOLLIMX HOPM Npasa Ha OCHOBE O6LLenpu-
HATbIX 1 OAMHAKOBO MOHMMaeMblX 6a30BbIX MPUHLMMOB
B COOTBETCTBMM C TEKYLUMM 3anpocom obLiecTBa u ero
3KOHOMMYECKOro o60opoTa, PakTUYeCKu — no Co3naHuio
HOBbIX HOPM MNpaga, yCroBUAMW NErMTUMHOCTM U nocne-
JyroLien BOCTpeboBaHHOCTU KOTOPbIX CTaliM MMEHHO WX
COOTBETCTBME 3TMM 6a30BbIM MPUHLMNAM N BOCXOXAEHWE
K HUM. AHIIMINCKOE «MpaBO CMpPaBefnMBOCTM» BbIMOSHU-
710 MO OTHOLLIEHWIO K CTPOromMy o6LLemy npasy npakTu4e-
CKM Ty Xe (PyHKLMIO, Y4TO MpaBo NPeTopOB MO OTHOLLIEHWIO
K umBunbHomy. Mo 3amevaHuio B. Hukonaca, B obLiem
npaee, Kak 1 B npase [JpeBHero Puma, 3akoHbl urpanu B
npoLecce pasBUTUS YaCTHOrO Npaea MUHUMATbHYO POSib;
37O 6bINIO «MPaBO OPUCTOB» B TOM CMbICIIE, YTO ero gop-
MUPOBaHWEe B 3HAYUTESIbHOW CTENEeHN OTAAHO B PYKW Npo-
dheccroHasnbHbIX NPaBoOBEfOB — OPUCTOB U MPETOPOB B
Pume, cynen B aHrmocakcoHCKom cucteme!”.

Hacnepwve pyiMckoro npasa nony4uso pasHble Hanpasne-
HWSI UICMONBb30BaHUA U B KOHEYHOM CHETe pasHylo cyasoy.
Ha orbITe pMCKUX IOpUCTOB OCHOBLIBANINCH U OCHATYpa-
JINCTBI, NPY3bIBaBLUME OTbICKMBATb YHMBEPCAllbHbIE Hava-
na BceobLero pasyma u npuénuxarb K HUM cTaHpapThbl
OeNCTBYIOLLMX NPaBOBbIX CUCTEM, U MaHOEKTUCTbI, cOCpe-
[OTOYMBLLME YCUNUS HA (POPMYNMPOBKE OBLLUMX MpaBo-
BbIX KaTeropum, Mo3BonfloWwmMX gopmMmpoBaTb M3 HUX
6110KM 3aKoHO4aTeNbCTB NOJO6GHO crnoBam 13 6yks anda-
BWUTA, W NpeacTaBUTENN aHrmoCakCOHCKOro «MpasBoBOro
peanuamMa», pefyumpoBaBsLLne NOHATUE npasa [0 Ccyneot-
HOW MpaKTUKN MO KOHKPETHLIM Jenam, n unocomsl-ry-
MaHWCTbI, MPU3HAIOLLME CYLLECTBOBaHWE B MpPaBe HEeKMX
rNyOVHHBIX Ha4as, nexalumMx B OCHOBE Kak BaXKHeWLUMX
1 Hambornee BOCTPebOBaHHbLIX CYyOLEKTUBHBLIX NpaBs, Tak
N MO3WUTUBHbLIX 3aKOHO[ATENbCTB. Ham npepcraensert-
CAl, 4YTO OCHOBHbIM YPOKOM PUMCKOW UMBUAM3ALMN W
PYMCKOWN MpaBOBOW KyfAbTypbl JOSKHO CTaTb NpuU3HaHue
haKTa CcyLLecTBOBaHMA 6a30BbIX KOHLENTYarnbHbIX Ha4an
CyLlecTBOBaHUA obLlecTBa B cUCTEME OO6LLECTBEHHbIX

7 Nicholas B. Op. cit. P. 19.
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LeHHOCTel 1 uenenofiaraHni 1 cTpemsieHne Mmakcumarb-
HO 9PPeKTUMBHO afanTMpoBaTb 3TW Hadana K 3anpocam
coumyma B ero (akTM4eCckoOM COCTOSIHUM C OOHOBPEMEH-
HbIM COXpaHEeHWEM NX OCHOBHOW KOHLeNTyanlbHOW CyTUn —
coyeTaHve YBaXeHWs K WHOMBMAYaNbHOW NMYHOCTU W
CTpeMseHns obecneynTb MHTepecChl 06LLecTBa B LENOM;
pa3ymMHOro nparmatMama B opraHmsauum coumanbHbIX
CBA3EN U LUMPOKO NOHMMAEMOro ryMmaHmama no oTHoLLe-
HUIO K YeroBeKY, ero Hyxaam v 3anpocam. VIMeHHo ¢ yye-
TOM [aHHOro BbiBOJA CIedyeT OLEHMBATb NPaKTUYecKoe
3Ha4yeHVe NPUHLUMMNOB Npasa B NpoLecce npaBornpuMeHe-
HWSI 1 B COBPEMEHHOM FpaXkJaHCKOM rpase.
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