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KY3bMWHA
AHHA BAYECITABOBHA

3aBeqyloLLan kadenpon
TPaXXJaHCKOro npasa u
npouecca Mapuitckoro
roCYAapCTBEHHOM0
YHUBEPCUTETa, KaHauaaT
I0PUANYECKIX HayK, [OLEHT

TPETEWCKIE OrOBOPKM

B [IOFOBOPAX NMPUCOEONHEHIAS:
[MPOBJIEMbI PEGOPMNPOBAHUA
[PAXIOAHCKOTO 1
[MPOLECCYAJIbHOIO
3AKOHOLATEJIbCTBA

B pamkax pedpopmMupoBaHMs 3akOHOOATeNbCTBA O Tpe-
TENCKUX Cyaax 00CY)XJaeTcs uaes y3akOHUTb TPETencKue

Or0BOPKW B [10r0BOPAxX NPUCOEANHEHUS AN1F paspeLueHuns
NOObIX rpaXAaHCKO-NPaBOBbIX CNOPOB. B HacTosLLen cTa-
Tb€ UCCNeayeTcs npobnema BKIYeHNS apoUTPaXKHbIX Oro-
BOPOK B IOrOBOPbI NpUCOenHeHNa de lege ferenda.

Krito4eBbie crioBa: JOroBop MpucoeauHeHus, HeCNpaBeavBbIe yCIoBUsS JOroBopa, TPeTevckui cyl, TpeTes-
CKasi 0roBopKa, peghopMmpoBaHmne rpaxaaHckoro v MpoLUeccyasbHoro 3aKoHogaTeIbeTea

MuHucTepcTBo tocTvumm PO paspaboTano npoekT de-
JepanbHoro 3akoHa «O TpeTerckux cygax v apbutpaxe
(TpeTterickom pasbupatensctee) B Poccuiickon depepa-
ummn» (ganee — lpoekT 3akoHa O TPETENCKMX Cydax W
ap6uTtpaxe)'. N3 nosicHUTenbHOW 3anuncku K MpoekTy cne-
OyeT, 4YTOo rnaBHOM Lienbio 6yayLiero 3akoHa JOS/HKHO cTaTb
Co3JaHune COBPEMEHHOIO U A(PheKTUBHOro MexaH1ama npa-
BOBOIO PErynMpoBaHmns MHCTUTYTa apouTpaxa (TPeTerncKoro
pasbuparenscTtsa) B Poccuiickot defepaumm ¢ y4eTOM MU-
POBOV MPaKTUKM B 06/1aCTU PEryniMpoBaHnsa OEATENbHOCTU
TPETENCKNX CydOB M TEKYLLEro COCTOSiHUS JAaHHOMO MHCTU-
TyTa B Poccuiickon depepaumun. Pedopma TpeTenckoro
pasbuvpartenbcTBa HanpassieHa Ha MPEeofoNeHe N3BECTHON

' URL: http://regulation.gov.ru/project/11250.html?point=view_
project&stage=2&stage_id=7194 (nata o6parieHus: 31.03.2015).
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HeornpeaeneHHoCTM B KOMMETEHLMM TPETENCKNX CYOO0B; CO3-
JaHve MexaHV3MOB MNpefoTBpaLLeHns 3/10ynoTpedeHn B
061acTu TPETENCKOro pa3bupartenibCTea, B TOM YUCSe HaBs-
3bIBaHMS1 9KOHOMUYECKN CUIbHBIMW KOHTPareHTaMu gpyrmm
y4YacTHVIKam rpaxaaHCcKoro o6opota pacCMOTPEHUS BO3HU-
KatoLLX CMOPOB B «CBOEM>» TPETENCKOM CYAE.

Mo o6buwemy npaBuly OOHOBPEMEHHO C 3ak/tYeHUEM
rpaXAaHcKo-NpaBoOBOro [OroBopa CTOPOHbI Brpaee 3a-
KNIOYNTb TpeTenckoe cornalleHne u npegycMoTpeTb B
HeM paspeLLeHre B onpeaesieHHOM TPETENCKOM CyAe BCex
VNN OTAENbHBIX CMOPOB, KOTOPbLIE MOTYT BO3HUKHYTbL Mpu
nocrnegyoLwemM MCMONIHEHUN OOrOBOPHbIX 0653aTefbCTB.
Takxe A1 pacCMOTPEHUSI KOHKPETHOro criopa B No6om
MOMEHT MOCfie ero BO3HNKHOBEHUS MOXET ObITb JOCTMI-
HYTO corflalleHne o nepegade cropa B TPeTEUCKUIM cyf,
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n36paHHbI cTopoHamu. Mpu 3TOM TpeTenckas oroBopka,
BHECEeHHas B TEKCT Jorosopa unun opopmMmneHHas otaenb-
HbIM COrfiallleHneM K HeMy, UMeeT IopPUaN4ECKN aBTOHOM-
HbIl XapakTep U coxpaHsieT 0683aTesfibHOCTb Ansi CTOPOH
Jaxe npv NpU3HaHUM OCHOBHOMO OOroBopa HedewucTBu-
TenbHbIM U HE3aKITHOYEHHbIM.

Mexpgy Tem no npasunam cT. 428 K P® ponyckaetcs
3aK/to4eHne Jorosopa B 0CO60M Mopsaake nyTemM rnpuco-
€QVHEHNs B LIENOM K MPEeJIoXKEHHOMY OHOW 13 CTOPOH
[0roBopy, YCrnoBusi KOTOPOro orpepgerneHsl B hopMyrns-
pax unu MHbIX cTaHJapTHbIX dpopmax. BkntoveHve B Ta-
KOW MPOEKT [J0rosopa OroBOPKM O paspeLleHnn 6yayLmx
CMopoB B TPETENCKOM cyfe, onpeneneHHoM ohepeHToMm
6e3 y4acTus Opyrov CTOPOHbI, CTaBUT BOMPOC O ee opu-
OMYeCcKom cune 1 0encTBUTENBLHOCTH.

De lege lata po6poBOMbHOCTL Nepefayn rpaxgaHcKo-npa-
BOBbIX CMOPOB Ha paccMOTPEHWe TPeTencKoro cyaa, as-
TOHOMWSI BOSIM U paBHOMpPaBME CTOPOH MPU 3aKIIYEeHUM
TPETENCKOro cornalleHns obecrnevmBaroTca Hopmou n. 3
cT. 5 ®epepansHoro 3akoHa ot 24.07.2002 Ne 102-03
«O TpeTeiicknx cygax B Poccuiickon ®epepaunn» (ga-
nee — 3akKoH O TpeTernckux cygax B P®), cornacHo Ko-
TOPON TPEeTercKoe cornalleHne O paspeLueHun crnopa
no [OroBOpYy, YCMOBUS KOTOPOro onpefesieHbl 0QHOW U3
CTOPOH B (hOpMynsipax MM MHbIX CTaHAAPTHbIX hopmax
N MOrnn ObITb MPUHATLI BPYrO CTOPOHOW He MHaye Kak
nyTemM npucoegvHeHns K MnpeanoXeHHOMY [Oroesopy B
LienoMm (morosop npucoeanHeHus), 6yaeT AeCTBUTENBHO,
€CINN OHO 3aKJ/TI0HYEHO MoCcsie BO3HUKHOBEHUS] OCHOBaHWM
47151 NPEAbSIB/IEHNS NCKA N €CNN MHOE He MPeayCMOTPEHO
depepanbHbiM 3akoHoM. CriegoBaTenbHO, TpeTenckoe
cornalleHune, BKIl0YEHHOE B JOrOBOP NPUCOEANHEHWS, He
pacnpocTpaHseTcs ipso jure Ha 6ygyLume Cropbl, KOTopble
MOryT BO3HVKHYTb U3 9TOr0 JOroBopa, U TPeTeNCKuii cyq,
He BMpaBse WX paccmaTtpueath Mo cyluecTtsy. bonee Toro,
apbuTpaxHble cybl U CyAbl O6LLEN OPUCANKLUM MPpK pas-
peLleHnn fen, CBA3aHHbIX C ONpeaeneHmeM KoMneTeHumnm
TPeTENCKMX CydoB, MOCNefoBaTesisHO MPUAEPXMBaOTCS
no3numMmM O HeponyCTUMOCTU HaBsi3bIBAHUSI TPETENCKMX
OroBOPOK MyTEM WX BKJIOHYEHWS B [OrOBOPbI Mpucoenu-
HeHWs [0 BO3HMKHOBEHUS criopa (M. 7 IHdopMaumMoHHoro
nucbma [Mpesvanyma BAC P® Ne 146)2. lMoatomy Tpe-

2 MHbopmaumoHHoe nucbmo  Mpesnguyma BAC PO ot
13.09.2011 Ne 146 «O630p cyaebHON NPaKTUKN MO HEKOTOPbIM
BOMpoOcaMm, CBA3aHHbIM C NPUMEHeHVeM K 6aHKaM afMuHK-
CTPaTMBHON OTBETCTBEHHOCTM 3a HapylleHVe 3aKkoHopaTenb-
CcTBa O 3awuTe npas MoTpedbuTenen npu 3akoyeHUn Kpe-
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Tenckoe cornaileHvie, nNpefycMoTpeHHoe 3aKioYeHHbIM
nyTemMm nNpUCOEOUHEHUsT [OroBOpPOM, MPAMO HapyLuaet
3aKOH N KBanuuumMpyeTca Kak HefencTBUTENbLHOE Mo-
CTOJIbKY, MOCKOSIbKY OHO HE MOXET ObITb 3aK/MYeHOo A0
BO3HMKHOBEHWA OCHOBaHWA ON15 NPefbsBleHnsa ucka u
SIBHO OrpaHn4MBaeT NpaBo Ha CyAe6Hyo 3aLuTy npuco-
eNHVBLLENCA CTOPOHbI, KOTOpasa B CUIYy NeperoBOpHOro
HepaBeHCTBa He Morfa MoBUATL Ha BbIGOP TPETENCKOro
cypa vunu fobuTbCA UCKITIOYEHUS 3TOTO YCIOBUS U3 CTaH-
JapTHOM popMmsl.

BwmecTe ¢ Tem B 0gHOM 13 0630pOB CyAe6HOM NPaKTUKM
BepxoBHbii Cyn P® ykasan, 4To TpeTenckas oroBopka,
BKJTO4EHHas B JOrOBOP MpUCOeaMHeHUs, Npu3HaeTcs cy-
JOM [EeNCTBUTENbHOM U He nuwaeT noTpebutens npasa
Ha [JOCTyn K npaBocyauio B criyvae, ecriv BOneusbase-
HVMe MNPUCOEOUHMBLLENCA K [OrOBOPY CTOPOHbI Ha pac-
CMOTpeHVe fena TPeTeNCKUM CyJOM YCTaHOBIEHO rnocne
BO3HWKHOBEHMS OCHOBAHWA [fA NpedbsiBleHns ucka.
CTopoHbI cropa, 3akf4yasa corfalleHne o ero nepepa-
Yye Ha paccMOTpeHVe TPEeTENCKoro cyaa u peanuays Tem
caMbIM CBOe MpaBo Ha cBo6oAy [orosopa, AOO6POBOSBHO
COrnaLlarTcs NOJYMHUTLCA NpaBunaM, YyCTaHOBIIEHHbIM
AN KOHKPETHOro TpeTenckoro cyaa®. Tem cambiM BbIC-
Len cynebHOM MHCTaHuuer JonyckaeTcs KoHBanupaums
He[enCTBUTENbHOIO TPETENCKOrO COrnaLleHns no MHNLK-
aTuBe craboin CTOPOHbI, 06paTUBLLUENCA C UCKOM B Tpe-
Tenckun cyn.

Vicxopsa n3 BlanmocBsaan n. 3 cT. 5 u n. 2 cT. 17 3ako-
Ha 0 TpeTenckmx cygax B PO Tonbko cnabasi cTopoHa
BrpaBse OO0 NpenbsBeHns el NepBoro 3asBieHns no
CYLLIeCTBY paccmaTpvBaemMoro criopa 3asaBuUTb O HU-
YTOXXHOCTM BKJTHOYEHHOW B JOMOBOP MpUCOeOUHEHUS
TPETENCKOM OrOBOPKU 1 06 OTCYTCTBUM MO 3TOW NpU-
YMHe KOMMEeTEHUMM TPETENCKOro cyaa.

HanpoTuB, TpeTenckas oroeopka B JOroBope npucoeanHe-
HUS1 HUHTOXHA B OTHOLLIEHMW CMOpa, HA4aToro B TPETENCKOM
cyde CUSbHOW CTOPOHOM, HE3aBMCMMO OT TOrO, cAenaHo nn
06 3TOM 3asiBfieHne Opyro CTOPoHoM criopa. BykeansHoe

OUTHBIX JOrOBOPOB»; CM. Takxe [NocTaHoBneHus MNpesnanyma
BAC P® o1 25.07.2006 Ne 2718/06, ot 23.06.2009 Ne 1434/09,
ot 01.06.2010 Ne 17799/09, ot 02.03.2010 Ne 7171/09, ot
20.12.2011 Ne 12686/11, ot 09.10.2012 Ne 2966/12; Onpepe-
nenne BC P® ot 10.01.2012 Ne 19-B11-24 // CMNC «KoHcynb-
TaHTlnoc».

0630p cynebHon npaktuku BC P® 3a IV kBaptan 2011 r., yTB.
Mpesvanymom BC PO 14 mapta 2012 r. // CINC «KoHcynstaHT-
Mntoc».
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npo4teHve n. 3 ViHopmaumoHHoro nucema lMNpesvonyma
BAC P® Ne 146 gaet ocHOBaHue yTBepXaaTh, YTO Ha CUJTb-
HOM KOHTpareHTe nexuT n 6pemMs [oKasbiBaHWUA TOro, YTo
BK/THOYEHHbIE B OrOBOP YCMOBUS MHAMBUAYaIIbHO 06CYyXaa-
JICb CTOPOHaMM NpU 3aKIi0HEHUN [OroBOpa.

MokasaTtensbHa Mo aToMy Borpocy nosuvuusa MNpesvanyma
BAC P®, nanoxexHas B NocTtaHoBneHun ot 28.01.2014
Ne 11535/13. OTKasbiBas LOMKHUKY B YOOBNETBOPEHWUM
3asBreHns 06 OTMEeHe peLLeHNs TPETENCKOro cyaa, Cyabl
nepBov N KaccauMoHHON MHCTaHLMIN NPULLIA K BbIBOAY O
HanM4YMM KOMMEeTEHUMN Y TPETENCKOro Cyfa Ha paccmo-
TpeHve BO3HUKLLIEro Mexay cTopoHamu criopa. Mpu aTom
CCblIfiKa 3asBUTENSA Ha HUYTOXHOCTbL TPETENCKON OroBop-
kn B cuny n. 3 cT. 5 3akoHa o TpeTelnckmx cygax B PO
6bl1a Npu3HaHa HeCOCTOATENBLHON, MOCKOSIbKY KOHTPAKT,
3aK/0YEHHbIN MO pes3yrnbTaTtam OTKPLITOro aykuuoHa, He
ABMAETCA [OroBOPOM rnpucoeavHeHus. Kpome toro, npeg-
cTaBuUTeNb NoapsaayYnKa npucyTcTeoBan npu paccMoTpe-
HWUW criopa B TPETENCKOM CYAE, BO3PaXEHNn OTHOCUTESb-
HO KOMMEeTEeHUUN CyAa OT JOMKHUKA He NoCTynumio®.

Opnako lNpeangnym BAC PO ¢ cymamu He cornacuncs u
yKasan Ha HeapbuTpabusibHOCTb CNIOPOB, BOSHUKAIOLLMX U3
KOHTPAaKTOB, 3aK/O4eHHbIX Ha OCHoBaHUM ®efepasnibHOro
3akoHa o1 21.07.2005 Ne 94-03 «O pasmelyeHnn 3aka-
30B Ha MOCTaBKW TOBapOB, BbINOMHEHWE paboT, OKasaHue
ycnyr Ons rocygapCTBEHHbIX N MyHULMMANbHbBIX HYXO».

He BoaBasick B AMCKYCCUIO OTHOCUTENBHO KOMMETEHLMN
TPeTencKMx CyaoB Mo 3TUM rpaxOaHCKUM criopam, OT-
METUM, YTO Haf30pHas WMHCTaHUMSA KBanuduumposana
Takne KOHTPaKTbl Kak AOroBOPbI NPUCOEANHEHUS U NOA-
YepKHyna, Y4TO 3aKasyuMK HapyluaeT 3akoH, BKMto4as B
NMPOEKT KOHTpaKTa 3aBefoMO HefeliCTBUTENbHOE YCIo-
BME O PaCCMOTPEHMU CBSI3AHHBIX C OTUM KOHTPAKTOM
CMopoB B KOHKPETHOM TpPeTeMCcKOM Ccyae, OT KOTOPOro
no6enuTesb pa3meLLieHns 3aKa3a He MOXET 0TKasaTbCsl.

BbIBOA H/XKECTOALLMX CYAOB O TOM, YTO AOMMKHUK He 3asB-
NAn TpeTenckoMy cygy o6 OTCYTCTBUM Y HErO KOMMETEH-
LIMM U MO CYLLEeCTBY COrnacusics Ha pacCMoTpeHue cnopa,
6bl51 ONPOBEPrHYT 06LWUM paccyxgeHuem [peavanyma
BAC P® o Tom, 4TO «nobeauTeslb pasMeLLeHns 3aKkasa,
BBE[EHHbI B 3abnyXAeHue aBTOPUTETOM 3aKa34uka,

4 Cwm.: noctaHoBneHne ®AC MockoBckoro okpyra ot 07.05.2013
Ne ®05-2984/13 no peny Ne A40-148581/2012 // CMNC «KoH-
cynstaHTlnoc».
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TEOPUA N NMPAKTUKA '&

BHELLHeWN npaBOMEPHOCTbIO 3TOro TpE6OBaHVIF| M HEeBO3-
MOXHOCTbIO OT HEF0 0TKa3aTbCs, MOXET nocyuTaTb cebs
CBA3AaHHbIM UM U }J,O6pOCOBeCTHO JencTBoBaTb BOMpekun
3aKOHY U CBOUM UHTEpecam».

lMpeacraBnsieTcs, 4YTO TakoW MOAXOL HAA30PHOM WH-
CTaHUMM B HeQOCTaTO4YHOM CTENEHN OCHOBaH Ha HopMax
OENCTBYIOLLIEr0 3aKOHOAATeNbCTBa O TPETENCKUX Cydax,
ABMAETCA W3NULLHE MaTepPHANUCTCKMM B  OTHOLLIEHWUU
Cy6BbEKTOB MpeanpuHMMAaTebCTBa, 3aLmLLIaeT UCKITHOYM-
TenbHO cnabylo CTOPOHY, OTpULAsA HannM4mMe Kakoro-nmoo
WHTEepeca y Opyrov CTOPOHbI, YTO HE CMOCOBCTBYET pa3Bu-
TUIO TPETENCKOro pasbupatenscrsa, A06POCOBECTHOCTH
M YCTOMHYMBOCTU POCCUMCKOIO rpaXkgaHCcKoro o6opoTa.

B cBA3M ¢ 9TUM Hebe3bIHTEPECHbIMU ABNAIOTCS [OBOAbI,
cchopmynmpoBaHHble B gene Carnicak Cruise Lines, Inc. v.
Shute BepxoBHbiM cygom CLUA, koTopbIli He cormacuncs
C HWXKEeCTOALLMM CYAOM, CAenasLUMM BbIBOL O TOM, YTO
Heob6CyXaaeMble MpoporaLyoHHbIE OrOBOPKU B TUMOBBIX
Jorosopax HuKorga He MMeloT topuanydeckon cunel. o
MHeHuo BepxosHoro cyga CLUA, oroBopkuM MOryT cuu-
TaTtbCA 3aKOHHbIMKM, Korga (1) cTopoHa, cocTaBnsoLas
KOHTPaKT, UMEEeT 3aKOHHbIN MHTEPEC K OroBopke, Mo Ko-
TOpOW nofaeTcs 3asBneHne, n Koraa (2) obe CTOPOHbI A0
HEKOTOPOWN CTEMeHWN U3BJeKatoT BbIroAy M3 NMPUMEHEHUs!
OrOBOPKM 4Yepe3 yYMeHbLUEeHne cyfebHbIX U3OEepXKeK, Ye-
pe3 NMOoHWXXEHWeE LieH Unm B 060mx cry4asx®.

B HacTosiLee BpemsA o6CyXpaeTca naes y3akoHuTb Tpe-
TEeVCKre OroBOPKM B OroBOpax NpucoeguHeHns ons pas-
peLueHus MobbIx cnopos. Viccnenysa Bonpoc 06 apbutpax-
HbIX OrOBOPKax B AOroBOpax MpMCcOedMHEHns C No3vuum
de lege lata, Heo6x0QMMO 06paTUTb BHUMaHME Ha TO, YTO
B KoHuenummn pechopmmpoBaHus TpeTenckmx cygos Pd8,
nogroTtosneHHon MuHaKoHoOMpasBuTma Poccum n XpoHo-
NOrNYEeCKN NpedLlecTBOBaBLLEN LLUMPOKO 06CY>XAaeMOoMy
B HacTosLLee BpeMs [MpoekTy 3akoHa 0 TPeTencKnx cygax
n apbutpaxe, npegnaranocb BOBCE UCKMOYMTL M. 3 13
cT. 5 3akoHa o TpeTelickux cygax B P®. 3ta nHmuuartmea
B U3BECTHOW CcTeneHn 6bina nogaepxaHa n OKcnepTHbIM
COBETOM TPETENCKOro coobLlecTBa, KOTOpbIA nonaran,
YTO WCKIIIOYEHME WM KOHKPEeTU3aumus Ha3BaHHOro Mo-
NOXEHNs1 HEOO6XOANMbBI B LIeNAX HEJOMYLLEHUs pacLumpu-

5 Cwm.: Kaiser C.M. The Federal Circuit's Formalistic Approach to
Contracts of Adhesion // Chicago-Kent Law Review. 2005. Vol.
80. P. 491, 501.

6 Cwm.: Tpetevickunii cya. 2013. Ne 5. C. 121-130.
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TENBHOrO TONMKOBAHWSA MOMIOXEHUI O [OroBopax npuco-
e[MHEeHns’.

VcknoyeHne HOpMbl O HUYTOXHOCTU  TPETEeMCcKoMn
OroBOPKMW, BKITHOYEHHOW B OOrOBOP NPUCOeOUHEHUSs, BU-
OnTcsa KpariHe owmboyHbIM. B cBOEM cTpemneHun pac-
LIMPUTE KOMMETEHUMIO apOuUTpaxen (TPETENCKUX CyaoB),
[0MyCTUB B YCNOBUSAX NEPEroBOPHOro HepaBeHCTBA BKIIO-
YeHne B [OroBOPbI MPUCOEAMHEHUSA apOUTPaXHbIX (Tpe-
TENCKMX) OrOBOPOK, pa3padboTynku KoHuenumm puckyoT
npeespaTntb B peTul csobody AOrosopa, AUCMO3UTUB-
HOCTb TpeTencKoro paséuparenscrTea U JO6POBOSIbHOCTb
obpalleHns B TpeTeNCKnin cya Ansa cnabon CTopoHsl. [Npn
OoLeHKe nNpeasioXeHus o 4ONyCTUMOCTU 3aK/io4eHUs Tpe-
TENCKOro cornallueHus nyteM npucoeguHeHus K Hemy B
uenom crnegyetr pPyKOBOACTBOBATLCA OCOOEHHOCTAMM
rpaxgaHCKo-NpaBoBbIX NPaBUIl O 3aKioYeHUM JorosBopa
npucoeanHeHus.

Takoe npepsioxeHne He coobpasyeTcs 1 ¢ 06LLEMMPOBLI-
MU TEHOEHUMAMU Pa3BUTUA NPaXXAaHCKOro npasa u LUMBu-
NIMCTMYECKOrO NpoLiecca B 4acTu MOBbLILLEHNS NPaBOBOWA
3alUULLIEHHOCTU Ccrabon CTOPOHbI B AOrOBOPHOM Mnpase,
CcOo34aHust afileKBaTHOro MexaHu3ma obecneyeHus puam-
4YeCKOro paBeHCTBa CTOPOH JOrOBOPHOro 0653atenbCcTea
C OTbICKQHVMEM MpaBOBbIX CPEACTB, MPENATCTBYHOLLNX
NPOSIBNEHNIO He[oOPOCOBECTHOIO MOBEAEHMA B BUae
HaBs3bIBaHUsi cnabor CTOPOHE SBHO 06PEMEHUTESBHBLIX
YCIIOBUI, @ TakXe 310ynoTpebrneHnto rpaxaaHCcKuMm m
npoveccyanbHbIMU NpaBamu.

B cootBetctBMM co CT. 4 [aarCKom KOHBEHUMW OT
25.11.1965 «O BbIGOpPe cygoa» MpPOpPOraLuoHHOE corfa-
LeHe ABNseTcs HeoeNCTBUTENbHbIM, €ClM OHO O6blfo
3aKN0YEHO MOCPEACTBOM 3/10YNOTPEOSIEHNs 3KOHOMMU-
YECKMM MOJTOXXEHNEM WUSIN MHBIM HEYECTHBLIM CMOCO60ME.
B n. «¢» cT. 6 Maarckon koHBeHUmn ot 30.06.2005 «O cor-
naweHusix o BblGope cyda» Hallen oTpaxeHue aHa-
NOrNYHbIA NOAXOA: CyA, HECMOTPS Ha umeroLleecs B [0-
roBope cornalleHne o6 UCKMYUTENBHOM Bblibope cyada

7 CaBpaHckuvi M.KO. YTO4YHEHME MOSNOXEHUI 3aKoHa O JOroBO-
pax npucoeauHenus (NpeseHTaums 1-1 Tembl goknaga Ha Bee-
poccunckomM hopyme TPeTENCKOro 1 AenoBoro coobLiecTsa,
r. CankT-letepbypr, 4-5 niona 2013 r.). URL: http://arbitrage.
spb.ru/ests/otchet/3section/3section2.html (gata obpalueHus:
31.03.2015).

Convention of 25 November 1965 on the Choice of Court.
URL: http://hcch.net/index_fr.php?act=conventions.text&cid=77
(nata o6payeHus: 31.03.2015).
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MHOTO rocyfapcTea, Brpase NpUHATL rpakaaHCKo-Npaso-
BOW CMOpP K CBOEMY PacCMOTPEHWIO, eClU UCMOJSIHEHWE
MPOPOraLyoOHHOro COrnaLleHns NPMBEAET K SBHOMY Ha-
PYLLUEHWNIO NPUHLMNA CripaBeanBoCTL.

Takum 06pa3oM, Ha ypoBHE MeXayHapoAHo-npa-
BOBOIO perynMpoBaHusi npo6nema BKIIOYEHUS B
LlOroBOpbl MPUCOEOMHEHWS] YCIOBUIM O MOpsiaKe
paspeLleHnsi criopoB (B JAHHOM criydyae — Mpo-
porauMoHHbIX COrnalleHuid) paccmaTpuBaeTcsl C
no3uLMmM 3110yrnoTPe6IeHNs NpaBoM U NPSIMO JOMy-
ckaeT NpuaHaHue HedencTBUTENbHBIM HEL06POCO-
BECTHO HaBSI3aHHOIO YCMOBUSI.

Mpeo 0 TOM, YTO MpWU BKIIOYEHUW B [OrOBOPbI NMPUCO-
edVHeHns apObuTPaXKHbIX OrFOBOPOK W YCOBWUMA O Npu-
MEHVMOM npase 3almTe MOoANeXuT crnadas CTOpoHa,
OCOB6EHHO NOTPebuTesNlb, MOXHO HaWTU BO BCEX LIMBUMU-
CTUYECKUX WCCNefoBaHMAX, MOCBALLEHHbIX paspaboTke
0o6LLMX MOAXOO0B B MatepuasnbHOM Mnpase, HadnHasa co
BTOpOM MonoBuHbl XX B.° B HacTosiLlee BpeMsa OHW CTa-
N YacTblo O06LLEeEeBPONEeNcKOro 4acTHOro npaea. Tak,
cornacHo n. 3 c1. 3 n § 1 (g) npunoxerusa Kk dupekTnse
Ne 93/13/EEC «O HecnpaBegvBbIX YCNOBUAX B JOrOBO-
pax ¢ noTpebuTens Mm» yCroBus, KOTOPble UMEIOT CBOEW
Lienblo UCKIOYEHVEe v BOCNPenaTCTBOBaHNE nNpasy Mo-
TpebuTens Ha nogady ucka unm ucnosns3osaHve noboro
Jpyroro cpefcrsa npasoBOW 3alinTbl, B TOM 4YuUCne Mo-
CpeAcTBOM TpeboBaHMa OT NOTpebuTena paccMaTpusath
Cropbl UCKINIOYNTENBHO B apbuTpaxe, He yperynmpoBaH-
HOM tOPUAMHECKMMUN MPEANUCAHNAMU, MOTYT ObITb KBaNu-
nuMpoBaHbl CyAOM Kak Hecrnpasefnusble, co3faroLine
3HauuTeNbHbIN AncbanaHc B BbiTEKalLWMX U3 Joroesopa
npaesax 1 0653aHHOCTSAX B yLLepb noTpebutento.

OTo MpaBuno anpobupoBaHO MpakTukon EBponenckoro
cyna, cpopmMmpoBaBLLIEro MO3ULMIO, COrfIacHO KOTOPOW Ha-
LiMoHarnbHble cyfdbl EBPOMNENCKMX CTPaH Bnpase npusHaTb
apbuTpaXkHble OroOBOPKM, BKITHOYEHHbIE B [JOrOBOPLI MNPUCO-
eVHeHus1 C y4acTvem noTpebuTenen, HecrnpaseanmBbIMU
YCINOBUAMW B COOTBETCTBUM C MONOXEHUAMU [MPEKTUBSI
Ne 93/13/EEC. 3T0T Noaxo BOCMPUHAT HALMOHASIbHBLIM 3a-
KOHOATENLCTBOM €BPOMNENCKUX CTPaH, YTo ycmatpusaeT-
ca U3 cogepxxanus nogn. «p» 11.-9:410 MogeneHbIX npasun

® Cm.: AcockoB A.B. KonnusnoHHOe perynupoBaHvne [oroBop-
HbIX o6sa3aTenbctB. M., 2012. Cm. Takxke: Neumayer K. Les
contrats d’adhésion dans les pays industrilisés. Genéve, 1999;
Berlioz G. Le contrat d’adhésion. Paris, 1973. P. 153-155.



eBpornenckKoro YacTtHoro npasa. lNMpu stom EBponenckui
Cy[, B peLLeHnn No ogHOMY U3 e yKasan, 4To apoutpax-
Has oroBopka MOXET ObITb Mpu3HaHa HepencTBUTENBHOM
no npu4nHe ee HeJO6POCOBECTHOCTU Jaxe B TOM Cly4ae,
Korga notpeéutens B xofe apouTpaxHoro pasbupartesib-
CTBa He 3asBnaf Takoro Tpe6oBaHMA™.

BmecTe ¢ Tem aHanma 3apy6exxHOro 3akoHO4ATeNbLCTBA,
NPakTUKM MHOCTPaHHbIX CYOOB M apbuTpaxen, a Takxe
OOKTPVHbI MOKa3bIBaEeT, YTO MPEeQyCMOTPEHHBIA ANa Mo-
TpebuTens NpaBoOBON MeXaHW3M 3aLluTbl cnabon CTopo-
Hbl B 4OrOBOpax NpUcoeduHEeHNs He pacrnpocTpaHseTcs B
NOMHOM Mepe Ha [OroBOpbl, 3aK/OYEHHbIE HA CTaHOapT-
HbIX YCNoBMAX Mexay npegnpuHumatensamu. Cnegyet
COrNacuTbC C MHEHVWEM O TOM, YTO MAEONorns BpeMeH
laissez-faire, He ponyckaroLlas naTepHannCcTCKyr 3aLum-
Ty KOMMEPCAHTOB M BO3MararoLLlas BCe pUCKN OT CBOEro
NoBeAEeHUss Ha camoro npepnpuHMmarens, B HacTosLee
BpeMs yTpa4nBaeT CBOE BMUSHME HA YPOBHE Kak Mexay-
HapoAHOro, Tak U HaUMOHaNbHOro 3aKOHOAATENbLCTBA 1 B
N3BECTHOW CTEMeHVN He COOTBETCTBYET HOBbIM 3KOHOMMU-
Yyeckum peamuam'. TMpu 3ToM creumanbHble cpeacTea
NpaBoOBON 3aLUWTbl NPOTUB SBHO OOPEMEHUTENbHbIX YC-
NOBMI B [OroBopax MpUCOEAMHEHUs MPEefoCTaBIATCS
npeanpvHUMAaTento B HEKOTOPbIX CTpaHax 6e3 orpaHuye-
Hui (Fepmanus, Benvkobputanws), B Apyrux — B 3aBu-
CMMOCTM OT TOrO, ABASETCA M NpeanpuHUMaTesnb 3KOHO-
MUYeckn 6onee cnabor CTOPOHOWN, HenpoeccnoHanom
B COOTBETCTBYIOLLIEN cihepe npeanpuHMMaTenLckon aes-
TensHocTV (Hngepnangpl, ®paHumsa)'2.

Mynktom 3 cT1. 428 TK P® ycTaHoBneHoO orpaHu4eHve
npaea Ha 3almTy CBOUX MHTEPEcOoB MoTepriesLlen CTo-
poHon — npepnpuHumarenem. Ecnn ctopoxa npvicoeu-
HUacb K JOroBOpY B CBA3W C OCYLLECTBIIEHMEM npen-
NPYHUMATENbLCKON AesATENLHOCTU, TO NpeabaBIeHHOe elo
TpeboBaHve 06 N3MEHEHUN NN PacTOPXXEHUN Jorosopa
B rnopsigke n. 2 cT. 428 'K P® He nognexuT yaosneTeope-
HWIO, €CNN OHa 3Hana WUnu JormkHa 6bina 3HaTb, Ha Kakux
yCrnoBusiX 3akno4aeT [orosop.

10 Cm.: peweHne ECC ot 26.10.2006 no geny Ne C-168/05 Elisa
Maria Mostaza Claro v. Centro Movil Milenium SL. URL: http:/
curia.europa.eu (narta obpatuenus: 31.03.2015).

" Cw™m.: KapanietoB A.l"., CaBenbes A./. CBobopa gorosopa u ee
npegensl. T. 2: Mpenensl cBo604bI ONpeaeneHns ycrnosumn ao-
rosopa B 3apyb6exxHom npase. M., 2012. C. 341.

2Cm.: YeinneHkosa A.B. [oroBop NpucoeamMHeHns kak ocobas
KaTeropuvs rpaxaaHckoro npasa: guc. ... Kaig. opua. Hayk. M.,
2002. C. 61-66.
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OcHoBHas npobnema, ces3aHHasa ¢ n. 3 cT. 428 K PO,
3aKo4aeTcs B UCTOMKOBAHUU (POPMYNUPOBKM HOPMBbI:
«MPUCOEAMHMBLLAACA CTOPOHA 3Hana unuv OormkHa 6bina
3HaTb, HA Kakux ycrnoBuUsX 3ako4aeT gorosop». B nu-
TepaType HeOOHOKpaTHO nog4vepkuBanacb TPYAHOCTb
noHMMaHus gaHHoro nonoxenus 'K P® n ero npotuso-
peyne OCHOBHbLIM MPUHLMNAM rpadkgaHCKoro npa.a's.
KpuTnyeckn oTMevanocb TakxXe, YTO «C TOYKU 3peHus
Teopun rpaxxgaHckKoro npaesa cama 3Ta oroBopka, cogep-
xawasca B n. 3 cT. 428 K, BbIMAAUT Kak MUHUMYM He-
06bI4HO. ECniv nnuo He 3Hano ¥ He JOMKHO 6b110 (KypcuB
Haw. — A.K.) 3HaTb O cogepXXaHuun onpenesneHHbIX YCro-
BWA 3aKslo4aemMoro Joroesopa, TO OHU MPOCTO He MOryT
cTaTb YacTbi JOroBopa, Bedb N060N JOroBop ABNSETCA
pe3ynsTatoM B3aMMHOIO COrflacoBaHus BOSb NUL, B HEM
ydacTByoLLmx» 4. Tlpu 3TOM npepnaraeTcs pacnpocTpa-
HUTb 3aLUMUTy OT HecrnpaBeaIMBbIX YCIIOBUIM Ha BCeX npen-
npuHuMmartenen 6e3 UCKIYEHUs B Crlydae neperosop-
HOroO HepaBeHCTBa.

BrnvsiHne Taknx Hay4HbIX BO33PEHUI MOXHO OOHAPYXWTb
B n. 9 MNMocTtaHoeneHus MNMnenyma BAC P® ot 14.03.2014
Ne 16 «O cBo6ofe goroBopa u ee npegenax» (oanee —
[MocTaHoBNEHMe 0 cBO6GOde AOroBopa), rAe PasbsACHEHO,
YTO eCcnv NMpu 3aKsYeHnn Jorosopa B CBA3N C OCYLLECT-
BfIEHWEM CBOeW MpeanpuHUMaTenbLCKon AedATeNIbHOCTU
CTOpOHa OblNa NnocTaBfieHa KOHTPareHToOM B MONoXeHue,
3aTpydHAloLLee cornacoBaHMe WHOro cofepXaHus OT-
JernbHbIX YCMOBUI forosopa (T.e. okasanachk cnabou cTo-
pOHON JoroBopa), TO OHa BnpaBe TpPeboBaTb HE TOSbKO
W3MEHEHNs1 UNN pPacTopXXeHus Joroesopa B nopsake mn. 2
cT. 428 TK P®, HO © 3aaBUTb O HEJONyCTUMOCTU Mpu-
MEHeHWs1 HecrnpaBea IMBbIX JOrOBOPHLIX YCIOBUI Ha OC-
HoBaHuUM CT. 10 UM O HUYTOXHOCTU TakuX YCrOBUM MO
cT. 169 Kopgekca.

MpeacraBnseTcs, 4To 3akoHoAaTe b, BBOAA B M. 3 CT. 428
K P® pononHutenbHoe npaBunio, orpaHuydmn coepy
NPUMeHeHns M. 2 cT. 428 npu 3akn4YeHn [OroBOpoB
npucoeanHeHNsa Mexay npoeccoHarnbHbIMN y4acTHU-
Kamun rpaxpgaHckoro obopota. Tak, B.B. ButpsaHckuii B
OLIHOM U3 CBOUX PaboT, NOCBALLEHHbIX pa3paboTke [pax-

8 Cm., Hanp.: Kno4ykoB A.A. CTaHpapTHble (o6Lume) ycnosus [o-
roBOPOB B KOMMEpP4eCKOM 060pOTe: NPaBoOBOE PErynMpoBaHme
B Poccum n 3apybexHbIx CcTpaHax: auc. ... KaHg. lopui. Hayk.
M., 2002. C. 189-190; Epwuos O.J1. MpuHumn cBo60Ab! HOrOBO-
pa v ero peannaaums B rpaxxaaHckom npase PO: guc. ... KaHa.
topvA. Hayk. Ekatepun6bypr, 2001. C. 149.

4 KapanetoB A.l"., CasenbeB A./. Yka3. co4. C. 343.
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JaHCKoro Kogekca P®, oTMeTun, 4TO «NpUCcoeauHUBLLNNA-
cq npeanpuHUMaTenb UMEET NpaBo NpeabsaBuTb TpeboBa-
H1e 06 U3MEHEHUUN UMM PACTOPXKEHUN OOroBOpa TOMbKO B
crnyyae, ecniv OOKaXeT, YTO OH He 3Hasl U He MOr 3HaTb O
TOM, YTO B [IOrOBOPE €CTb OO6pPEMEHUTENbHbIE OIS Hero
YCIOBUS, KOTOPbIE OTNINYAKOTCA OT 06bIYHO MPUMEHSIEMbIX
YCIIOBUI aHaNOrMYHbIX JOrOBOPOB» 1,

OuyeBungHoO, 41O, hopmynupys npasuno n. 3 ct. 428 TK
P®, 3akoHopaTens ncxoamn U3 Npesymumm 3HaHus npo-
heccunoHarnbHbIM Y4aCTHUKOM BCEX YCIOBUIW [0rosopa
npucoeanHeHns, B TOM 4uCre U 0BPEMEHUTENBHbBIX AJ15
Hero. lNMpu 3TOM ykKaszaHHas Hopma, Mo CyLlecTBy, Ha-
npaefieHa Ha 3awWmTy MNpUCcoeamHAOLLEeNnCcs CTOPOHbI —
npeanpuH1UMaTens He oT IBHO O6PEMEHUTESbHbLIX YCIo-
BUI KaK TakOBbIX, & OT TaK Ha3blBaeMbIX HEOXWNOAHHbIX,
HEOObIYHbLIX YCNOBUIM, BKIOYEHWE KOTOPLIX, UCXOAs U3
06CTOATENBCTB Aena, Hemnb3a 6bino npepsuaeTs. Cre-
foBaresibHO, MPUCOEOVHUBLUMACA MNPOPECCUOHANBHbIN
npeanpuHUMarens Brnpase TpeboBaTb WU3MEHEHWUs WIn
pacTopXeHus Jorosopa NpUCoOeauHEHUs B nopsake M. 2
cT. 428 'K P®, ecniv TONbKO Apyras CTopoHa He JOKaXeT,
YTO MPW 3aK/YeHU orosopa et Oblv NpeanpuUHATLI
BCE padyMHble Mepbl [N O3HAKOMIIEHUSI KOHTpareHTa ¢
cofepxxaHvem [orosopa B LiefyloM, @ 0CO6EHHO C ABHO 06-
peMEHUTENbHBIMW YCMOBMAMMW. OTW Npasmna NpUMeHUMbI
N NPW OLIEHKE TPETENCKOro cornatleHus, npegycMoTpeH-
HOro JOroBOPOM MPUCOeaVHEHWS.

AHanna 3apy6exHon cynebHOW MNpakTUKW Mnokasars, 4yTo
pasyMHbIMU Mepamu, Kak npasuiio, Mpu3HaltTCA Bblae-
neHvie TekcTa HeobblYHbIX OBPEMEHUTENbHBIX YCINOBUIA
0COO6bIM LLUPUPTOM, LIBETOM UM UHLIM 06pa3oM, TpeboBsa-
HVYe [OMOSHUTENIbHOrO MOANMCaHNA MPUCOEONHAOLLIEeACS
CTOPOHOW HEenocpeacTBEHHO 0OPEMEHUTENBHBIX YCITOBUN.
B cny4ae ecnu B cogepxxaHun [orosopa UMeeTcsi CCbifl-
Ka Ha WHble CTaHdapTHble YCNoBWA (Hampumep, npasuna
CTpaxoBaHus 1 T.M.), OhepeHT Npu 3akoHeHnn Jorosopa
JOIMKEeH MHAOPMMPOBATL KOHTpareHTa 06 MMeroLLencsa B
[IOrOBOpPEe CCblIKe, a Takxe nepenarb HEMoCcpPencTBEHHO
TEKCT CTaHJapTHbIX YCIOBUIA UNn ApyrumM o6pas3om npepo-
CTaBUTb MPUCOEOMHAIOLLENCA CTOPOHE BO3MOXHOCTb O3-
HaKOMUTLCA C TAKUMU YCITOBUSIMMU.

OTeyecTBeHHbIN 3akoHogaTenb, HOPMynUpys npasuio
n. 3 cT. 428 'K P®, BocnpuHan nuéepasnbHbIi Noaxon B

'S ButpsiHckuii B.B. TpaxpaHckuin kogeke o gorosope // BecTHuk
BAC P®. 1995. Ne 10. C. 108-109.
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BOMpPOCEe OrpaHuyeHnss aBTOHOMUM BONW B NpeanpuHnma-
TeNbCKUX JOroBOpax, OTPaXeHHbIM B [NpuHUMnax mexay-
HapofAHbIX komMmepyeckux pgorosopos YHUAPYA. B 06-
HoBneHHon B 2010 r. pegakuuu MpuHumnos YHUOPYA
3TU MOSIOXKEHUSA coXpaHeHbl. B YacTHocTn, cornacHo n. 1
cT. 2.1.20 ycnosue, BKIIKOYEHHOE B YUCNO CTaHOAPTHbIX
M UMeloLlee TakoW XapakTep, Y4TO Apyras CTOpoHa He
Morna 6bl pa3yMHO ero oXxwaaTtb, He UMeET CUSlbl, eCnun
TOSIbKO OHO He 6bINIO AIBHO MPUHATO 3TON CTOPOHOW. Mpwn
YCTaHOBMEHUUN, UMEET NN YCNOBUE XapakTep HeoXuaaH-
HOro, HeO6X0AMMO MPUHMMATbL BO BHUMaHue ero copep-
XaHne, POPMYNMPOBKY 1 CNOCo6 BbipaxkeHus's. MNpn aTom
B OTEYECTBEHHOW LIMBUITUCTUYECKOM NUTepaType Ham He
BCTpeYanMcb KOMMEHTapUn, KPUTUKYIOLLME BbiLLEnpuBe-
OeHHble nonoxerus MpuHumnos YHUOPYA.

Ctout otmeTuTb, 4To B CLUA K coenkam Ha cTaHpapT-
HbIX YCNOBUSAX MeXZy NpepnpuvHumarensMu cyabl npu-
MEHSIIOT XXECTKME MpaBuia, M Cryydau MNpuU3HaHua He-
OEeNCTBUTENBbHBIM — [OrOBOpa, 3aK/HOYEHHOr0  Mexay
NnpeanpvHUMaTensMm, B CBA3U C HEAOOPOCOBECTHOCTLIO
CTOPOHbI MPaKTUYECKN OTCYTCTBYIOT JaXe B TEX Cropax,
B KOTOPbIX MMENOCb NEPEroBOpHOE HepaBeHCTBO'. Tak,
B Jene TpaHcHauuoHansHou komnanun Monsanto Co. v.
McFarling, HecMOTps Ha NeperoBoOpHOe HEPaABEHCTBO, Cy,
cyen OenCTBUTENbHOW MPOPOraLyoHHYK OroBOPKY, MO-
CKONbKY [0OroBop He Obll MpoYMTaH OTBETYMKOM BBUAY
ero co6CTBEHHOro HaMepeHHoOro 6e3nencTema’S.

CerogHsl, anennvpys K nonvTukKe npaea M NONOXUTESb-
HOMY OMbITY HEMELIKOro npaBa, rae pPexuMm KOHTpons
CTaHOapTHbIX YCIIOBUI pacnpoCTpPaHeH U Ha KOMMepCaH-
TOB'®, BpSA NI MOXHO yTBepXaaTbk, 4To B Poccum cyluie-
CTBYET TaKOM Xe YpoBeHb JO6POCOBECTHOCTU U OEeM0BOW
3TVKM, KaK U B repMaHCKOM rpaxaaHckom oboporTe. [Mo-
OOGHbIV NOAXOL, B COHETAHUM C NMOBCEMECTHBLIMU Npeasio-
XEHUAMU MpU3HaBaTb ABHO OOPEMEHUTESIbHbIE YCOBUS
HUYTOXHBLIMW HE CMOCOGCTBYET YCTOMHYMBOCTU POCCUIA-

"6 MpuHUMMBI  MEXOYHApPOQHbIX  KOMMEPYECKUX  [OroBOpOB
YHUOPYA 2010. URL: http://unidroit.org/english/principles/
contracts/principles2010/translations/blackletter2010-russian.pdf
(nata obpatyenus: 31.03.2015).

7Cm.: Bolgar V. The Contract of Adhesion: A Comparison of
Theory and Practice // The American Journal of Comparative
Law. 1972. Vol. 20. P. 76.

8302 F.3d 1291 (The United States Court of Appeals for the
Federal Circuit. 2002). OgHako B aMepuKaHCKOW nutepartype
Takon cynebHbIi noaxop Kputukyetcs. Cwm.: Kaiser C.M. Op.
cit. P. 514.

9 CMm.: KapanetoB A.l"., CasenbeB A.U. Ykaa. cou. C. 341, 343.



CKOro rpaxmaaHckKoro o6opora n He coobpasyeTtcs C Mno-
cnegHMn nameHeHnsamm 'K PO, rae KpacHoOm HUTLIO NPo-
XOOMUT naes 3akoHoaatensa o JO6POCOBECTHOCTHU, a Takxe
BBEeAEHO npasusio actonnens (n. 5 cT. 166 'K PD).

MoppmepxuBas mgeww O HeobXoOAMMOCTU obecneveHus
[O6BPOCOBECTHOCTU U HOPUANYECKOrO PaBEHCTBA CTOPOH
B [OrOBOPHOM MpaBe, BUOUTCA HEOOXOOMMbIM Onpefe-
NUTb 1 Npefensl NpaBoBOro narepHanuama cnabon cTo-
poHbl. B npoTuBHOM criyyae cypebHas npakTuka ¢ He-
N36EXHOCTBIO CTOJIKHETCA C O4YepefHbIM MPOSBIEHNEM
3noynotpebieHnst NpaBoM.

Mpn obecyxaeHnn KoHuenumMn passutus TPETENCKOro 3a-
KOHOAATENbLCTBA, MOArOTOBIIEHHON MWHIKOHOMPAa3BUTUS
Poccuru, OKenepTHBbIN COBET TPETENCKOro COO6LLECTBA Bbl-
cKasasncsi 3a Heo6XoAMMOCTb KOHKPEeTU3aLmmn MonoXKeHUn
n. 3 cT. 5 3akoHa o TpeTencknx cyaax B PO v npegnoxun
yKasaTb B OnpefeneHMn forosopa npucoeanmHeHns Ha To,
YTO «YyCIOBUA ornpefesieHbl OQHON M3 CTOPOH B TUMOBbIX
dopmax, yTBEP>KAEHHbLIX 3TON CTOPOHOM MW UHLIMW NnLa-
MU, TPeBOBaHMA KOTOPbLIX ABMAIOTCA 06513aTefIbHbIMU NS
3TOW CTOPOHbI», & TakXe Ha TO, YTO MPUCOEANHMBLLIASACA
CTOPOHa 6blIna «akTU4YeCcKn JiMLeHa BO3MOXHOCTU BIU-
ATb Ha CoAepXXaHve JoroBopa npu ero 3akoyeHn BBuagy
Hanmn4us pacnopaamTensHOro 3anpeTta Ha U3MEHeHue Cco-
OTBETCTBYIOLLMX YCIIOBUIA 3TOr0 JOroBopa»=°.

CnepyeT OTHECTUCb KPUTUYECKU K MOMbITKaM yco-
BEPLUEHCTBOBaHUS TPaXKAaHCKO-NPaBOBOrO MOHS-
TUA [OroBopa NpucoeauHeHUs B HopMax npoliec-
CyanbHOro 3aKoHa, MOCBSALLEHHOro TpeTencKomy
pasébupaTtenbCcTBy, a Takxke WCrnonb3yemMol npu
3TOM 3aKoHOoAaTesIbHOM TEXHMKE.

Kak B 0Te4eCTBEHHOWN, TaK 1 B 3apy6eXXHON LIMBUNUCTUKE
NOSIOXKEHUS O TOM, YTO YCIOBUS IOroBOpa NpUcoeanuHeHUs
COCTaBAITCA UM BKIKOHAKTCA B QOPMYNIAP WUIN UHYHO
cTaHdapTHyO opMy OOHOM M3 CTOPOH, paccyuUTaHbl Ha
MHOrOKpaTtHoe MNpUMEeHeHWe ONs 3aKioYeHUs OOgHOTUN-
HbIX COENOK M MOTrYT ObiTb NMPUHATbLI NULLbL B LEnoM (en
bloc), T.e. 6€3 BO3MOXHOCTU M3MEHEHNS TaKUX YyCOBUN
npucoeauHsIIoLLLIENCa CTOPOHOM Ha CTaguu 3aknioveHus
JoroBopa, fIBAAIOTCA B HAcCTOsiLLee Bpems gorMartuye-
Ckumn?'. HeoHOKpaTHO BCEMMU 6€3 UCKIIOYEHUS UCChe-

20 Cm.: CaBpaHckuii M.KO. Yka3s. cou.
21 Cwm.: BparuHckmi M.U., ButpsiHckuii B.B. [JoroBopHoe npaeo.
Knura nepeasi: O6wme nonoxenus. M., 2000. C. 258; LbI-
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joBartensaMn, HadmHasa ¢ P. Canenns??, otme4vanoch, 4YTo
npaBoBas CyTb OOroBopa MpUCOEOMHEHUS 3aKvaeTcs
B HEPABEHCTBE MEPEroBOPHbLIX BO3MOXHOCTEN. B HacTo-
slllee BpeMs OTEYEeCTBEHHas OOKTPUHa M npaBornpume-
HUTENbHasa NpakTUKa NocrneaoBaTesibHO UCXOOAT 13 TOro,
YTO NPUCOEOMHAIOLLIAACS CTOPOHA B CUJTy MEPErOBOPHOIO
HepaBeHCTBa, CTpPeMJSIEHUS OdepeHTa CIKOHOMUTL Ha
TPaH3aKUMOHHbLIX U3OEPXKAxX Ha 3aKJyeHue [orosopa
(paKTUHECKN NMLLAETCA BO3MOXHOCTM Ha NPeLAoroBop-
HOM 3Tane BNMATb Ha COAEPXaHWe rpadkAaHCKO-NpaBo-
BOro forosopa®.

Mo atum npnyYnHam BMgnTCA U3NNULLIHMM co3daBaTth B NMPO-
LueccyasibHOM 3akKoHOOaTesibCTBE HOBYHO JierajibHyH0 Oe-
dDVIHVILWHO goroesopa npucoegnHeHus.

O6pallaeT Ha cebs BHMMaHMe 1 To, 4YTO B npegnarae-
MOV pefakuum n. 3 cT. 5 3akoHa O TPeTenckux cygax
P® dopmynsapbl 1 MHble cTaHgapTHble OPMbI Ha3bl-
BalOTCA aBTOpaMm «TUMOBLIMU POpMaMU, YTBEPXOEH-
HbIMW 3TOM CTOPOHOW UMM UHLIMU NNLAMU, TpeboBaHNs
KOTOPbIX ABMAIOTCA 06A3aTeNlbHbIMU AN 3TON CTOPO-
Hbl». [lymaeTcs, YTO Takue M3MEeHeHUs MOopoaAT NULLb
TEPMUHONOrNYECKY0 NyTaHuuy ¢ npasunamu ct. 427
K P24,

Pewasa Bonpoc o TOM, HEO6XO0OUMO NN B TPETENCKOM
3akoHofaTeNlbCTBE BBOAUTb OrpaHMyeHus npuHumna
aBTOHOMUM BOSMIM B CryyYae BKIHOYEHUA TPETEUCKOWN
OroOBOPKW B AOrOBOP MPUCOEONHEHUs, cnefyeT Y4YuThbl-
BaTb nNpeacTosime nameHeHmsa NK PO. C koHuenTyanb-
HOWM TOYKWM 3PEHUS, B TOM YUCIIe MEXOTpacneBbiX B3a-
MMOCBA3€eN MaTepuasnbHOro u npoLeccyansHoro npaea,
Haubonee BaXHbIM BUOUTCHA 3aKOHOMOMOXEHUe, KOTO-
poe npepnonaraeTtcs 3akpenutb B M. 3 cT. 428 'K PO
M KOTOpOe ycTaHaBnuBaeT, 4YTo npasuna n. 2 cT. 428

nneHkoBa A.B. Ykas. cod. C. 22; Poccuiickoe rpaxkpaHckoe
npaso: y4e6. B 2 1. T. ll: O653aTenb-CTBEHHOE NpaBo / OTB. pe[.
E.A. CyxaHoB. M., 2010. C. 146; Aubert J.-L., Flour J., Savaux E.
Droit civil: les obligations. Vol. 1. L’acte juridique. Sirey, 2008;
Bolgar V. Op. cit. P. 53-54, n gp.

2 Saleilles R. De la declaration de volonté, contribution a I'étude
de l'acte juridique dans le code civil allemand. Paris, 1901.
P. 229-230.

2 Cm.: n. 10 MocTaHoBneHusi 0 cBo6ofe AoroBopa v ee npegenax.

24 C 9TOW TOYKM 3PEHMST HE MPUBHOCAT SCHOCTM B BOMPOC pas-
rpaHu4eHus npasun cT. 427 n 428 'K P® pasbacHeHus lMne-
Hyma BAC P® B n. 7 lNoctaHoBneHns o csobofe [Orosopa,
B KOTOPOM MpPWUMEpHblE YCMOBUA WMMEHYIOTCA HEU3BECTHbIM
[eVCTBYIOLLEMY MPaXXAaHCKOMY 3aKOHOAATeSIbCTBY TEPMUHOM
«CTaHAapTHas JOKyMeHTauus».
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'K P® nognexart npMMeHeHUIo 1 B Tex criydasx, Korga
npu 3akn4YeHnn orosopa, He ABMSIOLLErOCA OOroBO-
pOM MpUCOEdNHEHUS, YCNOBUSA onpeaefieHbl OQHON 13
CTOPOH, a gpyras cTopoHa nocTasfieHa B MOJIOXEHUe,
3aTpydHsIoLLee cornacoBaHMe MHOMO copepXaHus oT-
OenbHbIX YCNOBUIA [oroBopa®.

Mpepnaraembin paspabotynkammn npoekta K PO
MEXaHN3M 3alUuTbl MpaB U 3aKOHHbIX MHTEPECOB
cnabor CTOPOHbI NPEeACTaBSETCA JOCTAaTOYHO pa-
OVKasbHbIM, MOCKOMbKY PacrnpoCTpaHseT ocobble
npasuna o JoroBopax NpUCcoeguHeHUs Ha BCe Cry-
Yau, Kkorga 6yaeT MMeTb MeCTO HEPaBEHCTBO MNepe-
FOBOPHbIX BO3MOXHOCTEW.

CnegyeTr o6paTtuTb BHMMaHuWe Ha TO, 4Y4TO YyKalaHHble
B npoekTe n. 3 cT. 428 'K P® pgorosopbl He o6nagarT
hopManbHbIMM NpU3HaKkaMu [orosopa MpUcoeanHeHns:
ohepTa MOXET He MMeTb CTaH#apTHOW POpMbI, a akuenT
Ha WHbIX YCNOBUAX AN Crabor CTOPOHbI 3aTpyAHUTENEH
He B OTHOLLEHMW Jorosopa B LEefioM, a ero oTaesibHbIX
ycnosun. OTcbinika K Hopmam . 2 cT. 428 'K PO csu-
[eTenbCTBYET O TOM, YTO 3alumTta cnabon CTOpoHe 6y-
OeT NPefoCcTaBnATLCA NULLL OT ABHO 06peMeHUTESbHbIX
YCINOBWUI, KOTOPbIE OHA, NCXOASA U3 CBOUX Pa3yMHO NMOHU-
MaeMbIX UHTEPECOB, He MNpUHsAna, ecnun 6kl ee yyactve B
COrnacoBaHUN MHOMO COAEPXXaHUs YCOBUIA He ObINo Obl
3aTpyQHUTENbHbIM.

C noauumm obecneyeHns 6HanaHca MHTEPEeCcOB CTOPOH
Nnpv HepaBeHCTBE MePEeroBOPHbLIX BO3MOXHOCTEN U Mpe-
[ocTaBfieHnsi cnabor CTOPOHE MWHMMAIbHbBIX rapaHTun
ONa 3aWmThl CBOMX Mpas npefnaraeMoe HOBOBBELEHVE,
HEeCOMHEeHHO, 3acnyxuBaeT ofobpeHns. Bo MHorom yka-
3aHHas Hopma No3BOSUT PELUNTL NPOGeMy 3aLLmTbl NpU-
COE[MHAIOLLIENCA CTOPOHbI OT SIBHO OOGPEeMEHUTENbHbIX
yCnoBsui B cry4asx akTU4eckoro cornacosaHus OfHOro
UM HECKOSIbKUX YCMOBUIW, BKIMIOYEHHbIX OEpeHTOM B
dopmynsap porosopa. OpHako OCTaeTCs HepeLueHHbIM
BOMNPOC O TOM, CnefjyeT N Takue [OoroBopbl KBanudu-
LUMpoBaTh Kak [OroBOpbl MPUCOEAUHEHUS UIN XE UX He-
06X0MMO OTHOCUTL K [OrOBOpaM, O KOTOPbIX MAET peyb
B HoBOWM pefdakuumm n. 3 cT. 428 'K PO. Kpome Toro, He

25 CM.: NpoeKT heaepanbHoro 3akoHa Ne 47538-6 «O BHeceHuUn
M3MEHEHUI B 4acTV MEepBYyO, BTOPYO, TPETHIO U YETBEPTYIO
IpaxpaHckoro kopekca Poccuitickon ®epepaumn, a Takxe
B OTHeSlbHble 3akoHogaTtenbHble akTbl Poccuiickon depepa-
Lmn».
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SICHO, SIBMAIOTCA JIM [OroBOPbI, COrnacoBaHne KOTOPbIX
3aTpydHeHo ANs akuenTaHTa, caMOCTOSATENbHOW crneuu-
anbHOW [OroBOPHOW KOHCTPYKLMEW; KAaKOBO MX COOTHO-
LLIeHWe ¢ JorosopamMu NpUcoeamHeHs; B 4eM COCTOUT Ha-
y4Has U npaktuyeckas HEBO3MOXHOCTb paccMmaTtpusaTtb
noJo6Hble [OroBOpbl Kak [OroBOpbl MPUCOEAUHEHUS;
Kakne MMEHHO O6CTOATENbCTBA, NMOMUMO OMUCaHHbLIX B
n. 1 ct. 428 'K PO, MOryT noctaBuTbL CTOPOHY B NOJOXe-
HWe, 3aTpydHsAoLLEee cornacoBaHne oTAerbHbIX YCoBUM
porosopa. CogepxaHve aHann3vpyemon HOpMbl He Mo-
3BOSIAET caenaTb U OQHO3HAYHbIA BbIBOJ O [OMYCTUMOCTHU
NpeaaoroBOPHbLIX CMOPOB OTHOCUTENBHO COAEpPXaHus Ta-
KMX [OroBOpOB, a TakXe NpaBOBbIX NMOCNEACTBUAX BKIHO-
YeHnsi B Takve [OoroBopbl TPETENCKMX OroBOpoOK. [dyma-
eTCcsl, YTO B UTOre Takme nameHenus n. 3 cT. 428 NK PO
npvBedyT K 060CTPEHMIO OAHOM 13 NPo6IeEM POCCUINCKOM
NpaBoBOWN OENCTBUTENBHOCTU — N36paHnNsa y4acTHUKaMm
rpaxpgaHckoro obopoTa Hafsiexatuero crocoba 3almTbl
CBOWX Mpas.

Kpome TOro, nogo6HbIn MoAXod HeraTUBHbIM 06pPa3oM
NOBMMSAET U HA pa3BUTUE TPETENCKOro pa3buparenbcTsa,
nopoxaas HeornpeaeneHHOCTb B BOMPOCE O AeNCTBUTESb-
HOCTU TPETENCKOW OrOBOPKU B LOroBoOpe, 3akiYEeHHOM
npv NeperoBopHOM HEpPaBEHCTBE.

Ctonb HeoxuaaHHoe noseneHne B npoekte NK PP pac-
cMaTpmBaemMor HOpMbl CBUAETENbCTBYET, CKOpee BCEro,
O HaMepeHUY MpeasioXUTb 3BEHTYallbHble PeLLeHus yxe
MMEIOLLIMXCA B CyOe6HON MpaKTUKe Npo6reM, Hexenu o
CyLLeCTBOBaHUM JOCTATOYHO SICHOM U nocnefoBaTesibHON
KOHUeNuMn aanbHenLwero passmMtusa MHCTUTYTa orosopa
npucoeguHeHUs 1 3alluTbl NpaB cnabov CTOPOHbI B A0-
rOBOPHbIX 06a3aTeNbCTBaXx.

MHon noaxof K peLleHuto npobremMbl orpaHuyYeHus aB-
TOHOMUW BONMW B [J0OroBopax MNpUCOeOMHEHUS MOXHO
06HapyXutb B [1poekTe 3aKkoHa O TPEeTenCKux cygax u
apbutpaxe. CornacHo n. 8 cT. 7 lNpoekta apbutpax-
Hoe cornawleHve MOXeT OblTb MPU3HAHO [OrOBOPOM
npuUcoeanHeHnss B COOTBETCTBUU C TPaKAaHCKUM 3a-
KoHopaTenbcTBoM P®. [pn 9TOM CPOK MCKOBOW OaBHO-
CTW No TpeboBaHUAM O MPUMEHEHUU COOTBETCTBYHOLLMX
npaBoBbIX MOCNeACTBUA COCTaBUT TpU Mecsua C gatbl
3aK/loyYeHns apbuTpaxHoro cornaweHus. B cnydae
npegbsaBeHNs YKa3aHHOro Ucka apbuTpaxHoe pasbu-
paTenbCTBO MOXET 6bITb HA4aTO UM NPOLOIIKEHO U ap-
6UTpaXxKHoe peLleHne BbIHECEHO, NMOKa BOMNPOC oXugaet
pelleHns B cyge.



Takum 06pa3om, B [MpoeKkTe oTpaxkeHa naes 0 BO3MOXHO-
CTN NPUMEHEHUS K apOUTPaXKHON OrOBOPKE, BKITKOHYEHHOW
B [OroBop NPMCOEOUHEHUs, OOLLMX pakAaHCKO-Npaso-
BbIX HOPM 0 O6pPOCOBECTHOCTU. B yacTHocTK, A.B. Case-
nbeB oTMe4aeT, 4To 3akoH PO ot 07.07.1993 Ne 5338-1
«O MexayHapooHOM KOMMEPYECKOM apbutpaxe»2® He
COOEPXUT HOPMbI, MOJOOHOM TOW, YTO U3MOXeHa B M. 3
cT. 5 3akoHa o TpeTtenckunx cygax B P®. Ha ocHoBaHun
3TOro aBTOP MPUXOAUT K BbIBOAY O TOM, YTO «Cropbl NO
cornalleHnsM, KoTopble MoanafatoT Mof HPUCOUKLNIO
Takux CyfoB, MOTYT paccMaTpuBaTbCs B HUX U Ha OCHO-
BaHUN apOUTPa)KHOM OroBOPKMW, BKITIOYEHHOW B [OroBOp
npucoeguHerus. CnegosartenibHO, ee AeliCTBUTENbHOCTb
MOXHO OCMOpWTL B rocyfapcTeseHHoM cyae P® B nopsagke
n. 2 cT. 428 TK PO»?7.

Kak n B l'epmanuu, B CLUA K apbuUTpaxkHbIM corna-
LLIEHVAIM B [OrOBOpax NPUCOEQUHEHMS cyaaMu Tak-
Xe MNpuMeHsieTcsl o6Las MaTepuanbHO-NpaBoBas
LOKTpMHA HeJO0OPOCOBECTHbLIX YCMOBWUIA, Hallen-
Lwasa oTpaxeHue B cT. 1-304 n 2-302 EgmMHoo6pas-
HOro TOProBOro Kofekca W rpaxaaHCKOM 3aKOHO-
[aTenbCTBE OTAENbHbIX LUTATOB.

Hanpumep, B gene «pam npoTtue kKomnaHuw Scissor-Tail,
Inc.» BepxoBHbIV cyn KanudopHumn cHen Jorosop Ha op-
raHM3aumio KOHLEPTOB My3blKasibHOW rpyrnbl JOrOBOPOM
NPUCOEONHEHNS, @ BKIMIOYEHHYIO B Hee apOuTpaxHylo
OrOBOPKY HEYeCTHOM N He COOTBETCTBYIOLLEN padyMHbIM
OXMOAHUAM MPUCOEANHUBLLENCA CTOPOHBI, MOCKOJIbKY
0653aTenNbHbIN apbuTpax MCKNYaeT npaso noTpedute-
nen 06paTUTbCA B CyA, EUCTBYOLLMIA NO HOPMaM o6LLero
npasa®.

IMpoeKT 3aKoHa O TPETEeNCKNX cydax n apbuTpaxe B 4acTu
BK/TOYEHUSA TPETENCKON (apOUTPaXKHON) OroBOPKW B JO-
roBOpbI NpUCOeaVHEeHUa MnoaBeprancs MHOrO4YUCIIEHHOM
KPUTUKE CO CTOPOHbI TPETENCKOro cOobLLecTBa, KOTOPYHO
crnepyet npuaHaTb 060CHOBaAHHOM, B YaCTHOCTH, NO crle-
OYOLLMM NPUYMHAM.

2 Cm.: Sterkin S.D. Comment Challenging Adhesion Contracts in
California: A Consumer’s guide // Golden Gate University Law
Review. 2004. Vol. 34. P. 291-293.

27 CaBernbeB A./. [JoroBop NpucoeanHEHNst B POCCUMCKOM rpax-
fJaHckoMm npage // BecTHuk rpaxpaHckoro npaea. 2010. Ne 5.
C. 58.

2 CM.: Kaiser C.M. Op. cit. P. 487-488; Bolgar V. Op. cit. P. 73.

2 Graham v. Scissor-Tail, Inc. 623 P.2d 165, 172 (Cal. 1981);
Sterkin S.D. Op. cit. P. 291.
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TEOPUA N NMPAKTUKA '&

Bo-nepBbix, paspabotumku [poekTa OLIMOOYHO CMe-
LUMBAIOT HOPMbI MaTepuansHoro npasa cT. 428 K PO
W HOPMBbI NpoLeccyanbHoro npasa 06 apouUTpPaKkHoM Co-
rnaweHun (TpeTtenckor orosopke). lNpu aTom cnepyet
3aMeTuTb, YTO BOMPOC O NPaBOBOM MPUPOAE apouTpax-
HOro (TPEeTeNCKOro) cornalleHns 0cTaeTcs B Hayke UnBK-
JNINCTUYECKOro npotecca AUCKYCCUOHHBLIM, HO 60MbLUNH-
CTBO uccnefosaTesiel 0TMevatoT ero npoueccyarnbHble
4yepTbl. CornacHo cT. 420 'K PO rpaxxgaHcko-npaBoBbIM
[OroBOpoOM NpU3HaeTCsa cornatleHne AByxX U HecKosb-
KUX Nyl 06 YyCTaHOBMEHUN, N3MEHEHUN UK MpekpaLle-
HUW rpaXKOaHCKUX npaB M obaszaHHocTen. [Mpasuna o
JOoroBope NPUCOEedNHEHUs, U3MNOXEeHHble B CT. 428 TK
P®, nuwb onpepenatoT 0cCobbli CNOCO6 3akYeHUs
rpaxaaHcKo-npaBoBoOro Orosopa — MNpUHATUE BCeX yC-
I0BMIA B LenoM, 6e3 Kakux-nmbo pasHornacuin u nepe-
rosopoB. CnepgoBaTtefibHO, U3 apObUTPaxXHOro (TpeTen-
CKOro) cornalleHnss He MOryT BO3HMKaTb rpaxxgaHckue
npasooTHOLLEeHUs. [10 3ToM NpuynHe npasuna cT. 428 K
HefoMnyCTUMO NPUMEHSATb K apOUTPaXKHbIM (TPETENCKUM)
cornalleHusaMm.

Bo-BTOpbIX, cBOGOAA BOMM  MNPUCOEOMHSIOLLErOCH
KOHTpareHTa B [OroBopax NpPUCOEAVHEHUA B U3BECT-
HOW Mepe OrpaHuyeHa, a B HEKOTOPbIX Cly4asx ee
BbIp@XXEHNE HOCUT UCKIIOYUTENBHO (DOpManbHbIA Xa-
pakTep, MOCKONbKY MPUCOEAMHAILWAACA CTOpOHA He
MMeEeT BO3MOXHOCTWU OTKa3aTbCA OT 3aK/IHYEeHUs O0-
roeopa npucoeanHeHus. [pusHaHue apbuTpaXKHOro
(TpeTenckoro) cornalleHns rpaxnaHCKo-NpaBOBbIM
JOroBOPOM, KOTOPbIA MOXET 3aKfo4aTbCca nyTemM npu-
COEeJMHEHMSA KO BCEM €ro ycrnoBusM (onpenenexHve no-
CTOSIHHO [OENCTBYIOLLEro apOUTPaXKHOro Y4YpexaeHus,
CMNopoB, MepefaBaeMbiX Ha pacCMOTpeHue apbuTpa-
Xa (TpeTenckoro cyga), nopsigka ero oopMmMpoBaHus,
A3blKa U MecTa TpeTenckoro paséupaTtenscrea v np.),
pa3paboTaHHbIM NNLLIL OOHOW CTOPOHOM, Kak MpaBuiio
9KOHOMMYECKM 6Ofiee CUNbHOW, MPOTMBOPEYNUT CaMom
CyTU apbuTpaxHoro (TpPeTenckoro) pasdupaTenbcTsa,
OCHOBAHHOrO Ha Havanax AMCMO3UTUMBHOCTM U [O6pO-
BOJIbHOCTM O6paLleHus.

Mpu atom no cmbicny [MpoekTa npesloMUpyeTcs Oewn-
CTBUTEJNIbHOCTb apOUTPaXKHOro (TPETenckoro) corna-
LEHVS, U MPUCOEOMHAIOLIAA CTOPOHA CMOXET fu1Llb
[o6uBaTbCA U3MEHEHUS UM PacTOPXEHUSA Takoro co-
rnaweHns B KOMMNETEHTHOM FOCYAapCTBEHHOM Cy[e Ha
oynyLiee Bpemsi.
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B coueTaHuM C yCTaHOBMIEHMEM CpOKa [aBHOCTU
nprYMeHeHe nocneacTesui B nopsgke ct. 428 MK
P® B cyuLlecTBeHHON Mepe 6ygeT orpaHuvymBaTth
npaBo NMPUCOEAMHSIOLLIENCS CTOPOHbI Ha JOCTYM K
npasocyauio.

B-TpeTbux, cornacHo n. 2 cT. 428 'K P® npucoegmHmns-
Lasca CTopoHa Brpase TpeboBaTb N3MEHEHUS Unu pac-
TOPXEHUA JOroBopa, eCnv OH NNLLIAET ee npas, 06bIYHO
npegocTaBnsemMblX MO [OroBopaM Takoro Bupa (Tvna),
orpaHuyMBaeT OTBETCTBEHHOCTb APYrov CTOPOHLI 3a Ha-
pyLleHve o6a3aTenbCTB MO0 COAEPXUT Opyrue ABHO
obpemMeHuUTenbHbIE ANS NPUCOeONHUBLLENCSH CTOPOHbI
YCNOBUWSA, KOTOPbIE OHA, UCXOAA M3 pasyMHO MOHUMae-
MbIX MHTEPECOB, He NpUHANa 6kl NPY HANU4YUK Y HEe BO3-
MOXHOCTM y4acTBOBaTb B OrNpefesnieHum yCrnoBuin.

MpepctaBnseTca, 4To camo no cebe ycnoBue
0 nepepfaye rpaxnaHcKo-NMpaBoOBOro cropa Ha
paccMmoTpeHne apbutpaxa (TPeTemckoro cygpa)
He MOXET ObITb pacLEeHEHO Kak iBHO 06peMeHU-
TenbHOE YCNIoOBME AN NMPUCOEAMHSAIOLLENCS CTO-
POHbI.

MpaBo Ha cyn He ABNSEeTCH aGCOMOTHLIM U MOXET ObIThb
OrpaHNYeHO COornalleHnemM CTOPOH 06 anbTePHATUBHOM
crnoco6e paspelleHusi cropa nyTeM TPETENCKOro pas-
6upatenscTBa. VIMeHHO B pa3BuTMe 3TOro noctynarta B
OnpeneneHun ot 01.06.2010 Ne 754-O-O KoHcTuTyum-
oHHbI Cyn P® ykazan, 4To TpeTenckoe cornaileHue,
UCKIloYaloLee BO3MOXHOCTb OCMapuBaHus peLleHus
TPETENCKOro cyda B rocyfapCTBEHHbIV CyA, He HapyLua-
eT KOHCTUTYLIMOHHOE NpaBo Ha CyAebHyto 3awmTy®.

OueBnaHO, YTO COMHUTENIBHO MPUMMEHEHWE TaKoro Kpute-
pVsi OLEHKM COLEPXKAHUS apOUTPaXKHOIO (TPETENCKOr0) COo-
rnaLleHns], Kak «siBHasg 06peMEeHUTENbHOCTb», Hanp1Umep, B
Tex Cny4asx, Korga cTaBuTcsi BOMPOC O BbIOGOPE MOCTOSIHHO
OeViCTBYIOLLEro apobuTpaKHOrO MHCTUTYTa Ui TPETENCKOro
cyna, o 6ecnpucTpacTHOCTU U HE3aBUCMMOCTU apbuTtpa, o
NpeabABNEHNN, MO MHEHWIO MPUCOEOVHMBLLECH K apouT-
PaXKHOMY (TPETENCKOMY COrfaLleHnio) CTOPOHbI, [OMOMHM-
TesbHbIX TPE6OBaHWIM K KBanudmkaumm apéurpa u T.4.

B-yeTBepTbIX, NogpasymMeBaemMbii Cyae6HbI NOpsaaoK 13-
MEHEHUS NN PacTOPXXEHUS TPETENCKOro cornaLleHuns BBU-

[y BKJTIOYEHUSA B HETO IBHO OOPEMEHUTESBHBIX YCIIOBUIA HE
coobpasyeTcs ¢ OKTPUHOW prima facie 0 TOM, 4TO Npu BO3-
HVKHOBEHWW criopa apouTpax (TPeTenckuin cyg) B Nto6oM
crnyyae nepBoHaYasibHO [OMKEH PaccMOTPETb BOMPOC O
OEeNCTBUTENbHOCTN TPETENCKOro cornalleHus, a Takxke C
MPVHLMNOM KOMMETEHLMN-KOMMETEHLNN, COrNAacHO KOTO-
poMy npeporaTneov apbuTpaxa (TPETENCKOro cyaa) ABns-
eTCs yCTaHOoBMEHNE COOCTBEHHON KOMMETEHLMN.

MpepctasngaeTcs, 4ToO, y4nTbiBasA O6LLEMUPOBbLIE TEHOEH-
LMW pasBuUTUA U COBEPLLIEHCTBOBaHUA MexaHu3ma 3aluu-
Tbl Cnabon CTOPOHbI B [OrOBOPHBLIX MPaBOOTHOLLEHUSX,
Heo6X0AMMO COXpaHUTbL TpeboBaHWe O HepornyCcTUMOCTU
HaBA3bIBaTb TPETEVCKYIO OFOBOPKY MPU 3aKo4eHun [o-
rosopa rnyTem npucoeaHeHuns K 3apaHee paspaboTaHHbIM
dopmMynapamM 1 MHbIM CTaHZapTHbIM hopmaM. BaxHo 13-
MEeHUTb MonoxeHusi n. 8 cT. 7 MNpoeKTa 3akoHa O TpeTen-
CKVIX CyAax un apbutpaxe, COXpaHmB HbIHE CyLLIECTBYIOLLNIA
nogxop cT. 5 3akoHa o TpeTerckumx cygax B PO.

B 3aknoyeHve nogyepkHeM, YTO B COBPEMEHHbIX YCIlO-
BUSIX OfHA W3 CTOPOH [OroBopa MPUCOEAUHEHUS MpuU
paspaboTke cogepXaHus opmMmynsapa UM UHOW CTaH-
OapTHOM (hbopMbl JOroBOpa He TOSIbKO CTpeMuTcs K pa-
LUmoHanmMaaumm n yrpoLleHno nopsgka 3akioyveHus u
MCMONHEeHUa OorosBopa, 6bICTPOMY M 3aKOHHOMY paspe-
LLIEHNIO BO3HUKLUMX MPU 3TOM CMOPOB, HO W MbITaeTcs B
60NbLUMHCTBE ClyyaeB B yLLep6 UHTepecaM KOHTpareHTa
YAYYLWUTL COBCTBEHHYIO MO3ULMIO MO CPaBHEHUIO C TOW,
KOTOpasi ycTaHOBMEeHa AUCMO3UTUBHLIMKM HOpMamu 3a-
koHa. Kak cnpasegnueo 3ameTtun L. TpeuTtenb, «Uembio
MCMONb30BaHNA OPMYNSPOB SABMASETCA U peanu3auus
3KOHOMMYECKOro NPeBoCXocTBa B OroBOpax Mexay no-
CTaBLLMKaMn TOBapOB W yCnyr, C OQHOM CTOPOHBbI, U C Mo-
Tpebutenem — c gpyrom»°',

B cBf3u ¢ 3TMM gymaeTcs, 4To npu pechopmMmpoBaHun 3a-
KoHofaTenscTBa 06 apbuTpaxe n TpeTenckom paséupa-
TeNbCTBE 3aKOHOAATENM0 HEOOXOOMMO 3aHsTb B3BELLEH-
HYI0 M MPOAYMaHHYH0 NO31LMIO B BOMPOCE O JONYCTUMOCTH
BK/TO4EHMSA B [OroBOPbl NPUCOEANHEHUS apOUTPaXKHbIX
(TpeTencknx) oroBOpPOK, MOCKOMNbKY pPasBUTUE MHCTUTYTA
apbuTpaxa (TpeTenckoro pasduparenbcTea) — He camo-
Lenb, a crnocob o6ecneynTb BCEM YHaCTHMKAM rpaxkaaH-
CKOro 060poTa paeBHbI AOCTYM K CNpaBeasIMBOMY Npaso-
CYOMIO W MpaBy B LiENIOM.

30 BecTHuk KC P®. 2010. Ne 6.
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31 Treitel G. The law of contract. London, 1975. P. 136.



Anna V. Kuzmina

Head of the Department of Civil Law and Procedure at
Mari State University, PhD in Law (1 Lenina sq., room 420,
424001 Yoshkar-Ola, the Mari El Republic; e-mail: tsyplen-
kova @mail.ru).

ARBITRATION CLAUSES IN ADHESION
CONTRACTS: PROBLEMS OF CIVIL AND
PROCEDURAL LAW REFORM

The issue of legalisation of arbitration clauses in contracts
of adhesion for resolving any disputes is discussed in
the frames of the Arbitration Legislation reform. Author
examines the problem of inclusion of arbitration clauses in
contracts of adhesion de lege ferenda.

Keywords: adhesion contract, unfair contract terms,
arbitration, the arbitration clause, civil and procedural law
reform

References

Asoskov A.V. Regulation of Contractual Obligations on
Principles of the Conflict of Law [Kollizionnoe regulirovanie
dogovornykh obyazatel'stv] (in Russian). Moscow, Info-
tropik Media, 2012. 640 p.

Aubert J.-L., Flour J. and Savaux E. Droit Civil: les obli-
gations. Vol. 1. L’acte juridique (in French). 13" éd. Sirey,
2008. 475 p.

Berlioz G. Le contrat d’adhésion (in French). Paris, 1973.
222 p.

Bolgar V. “The Contract of Adhesion: A Comparison of
Theory and Practice”. The American Journal of Compara-
tive Law. 1972. Vol. 20. P. 285-324.

Braginskiy M.I. and Vitryanskiy V.V. Contract Law. First
Book: General Provisions: [Dogovornoe pravo. Kniga per-
vaya: Obshchie polozheniya)] (in Russian). 2" ed. Mos-
cow, 2000. 848 p.

Ershov Yu.L. Freedom of Contract as Judicial Concept
and its Realisation in the Russian Civil Law: PhD The-

Loaded: 23-10-2025 AMt 05:15:06

TEOPWA Y MPAKTVIKA AN

sis in Law [Printsip svobody dogovora i ego realizatsiya
v grazhdanskom prave RF: diss. na soiskanie uchenoi
stepeni kand. yurid. nauk] (in Russian). Ekaterinburg,
2001. 170 p.

Kaiser C.M. “The Federal Circuit's Formalistic Approach to
Contracts of Adhesion”. Chicago-Kent Law Review. 2005.
Vol. 80. P. 486-514.

Karapetov A.G. and Savel’ev A.l. Freedom of Contract and
its Limitations. Vol. 2: Limits for Stipulation of Contractual
Conditions in Foreign Law [Svoboda dogovora i ee prede-
ly. T. 2: Predely svobody opredeleniya usloviy dogovora v
zarubezhnom prave)]. Moscow, Statut, 2012. 453 p.

Klochkov A.A. Standard (Common) Conditions of Contract
in Commercial Turnover: Legal Regulation in Russia and
in Foreign Countries: PhD Thesis in Law [Standartnye (ob-
shchie) usloviya dogovorov v kommercheskom oborote:
pravovoe regulirovanie v Rossii i zarubezhnykh strana-
kh: diss. na soiskanie uchenoi stepeni kand. yurid. nauk].
Moscow, 2002. 210 p.

Neumayer K. Les contrats d’adhésion dans les pays indus-
trilisés (in French). Genéve, 1999. 543 p.

Saleilles R. De la declaration de volonté, contribution a
I'étude de l'acte juridique dans le Code Civil allemand (in
French). Paris, 1901. 421 p.

Savel'ev A.l. “Contract of Adhesion in the Russian Civil
Law” [Dogovor prisoedineniya v rossiyskom grazhdans-
kom prave] (in Russian). BecTHMK rpaxxgaHckoro npasa
[Vestnik grazhdanskogo prava]. 2010. No. 5. P. 49-75.

Savranskiy M.Yu. Clarification of Provisions of the Law
on Contracts of Adhesion (Presentation of the First
Topic of Report on the All-Russian Forum of Arbitral
and Business Community) [Utochnenie polozheniy
zakona o dogovorakh prisoedineniya (prezentatsiya 1-y
temy doklada na Vserossiyskom forume treteyskogo i
delovogo soobshchestva] (in Russian). Saint Petersburg,
July 4-5, 2013, available at: http://arbitrage.spb.
ru/ests/otchet/3section/3section2.html (accessed
31 March 2015).

Sterkin S.D. “Comment Challenging Adhesion Contracts in
California: A Consumer’s Guide”. Golden Gate University

Law Review. 2004. Vol. 34. P. 285-324.

131



YKYPHAJT «3AKOH»
Ne 4 AMPEJIb 2015

Sukhanov E.A. (ed.), Vitryanskiy V.V., Em V.S., Kozlova
N.V., Korneev S.M., Mart'yanova T.S., Pankratov P.A.,
Stepanov P.V., Sukhanov E.A., Sherstobitov A.E. and
Shcherbak N.V. Russian Civil Law: Coursebook in Two
Volumes: Vol. II: Law of Obligation [Rossiyskoe grazh-
danskoe pravo: Uchebnik: v 2 t. T.ll: Obyazatel’stvennoe
pravo] (in Russian). Moscow, Statut, 2010. 1208 p.

Tsyplenkova A.V. Contract of Adhesion as a Special Cate-
gory of Civil Law: PhD Thesis in Law [Dogovor prisoedi-

132

Loaded: 23-10-2025 AMt 05:15:06

neniya kak osobaya kategoriya grazhdanskogo prava:
diss. na soiskanie uchenoi stepeni kand. yurid. nauk] (in
Russian). Moscow, 2002. 202 p.

Treitel G. The Law of Contract. London, 1975. 721 p.

Vitryanskiy V.V. “The Civil Code on Contract” [Grazhdans-
kiy kodeks o dogovore] (in Russian). Herald of the Su-
preme Arbitrazh Court of the Russian Federation [Vestnik
Vysshego Arbitrazhnogo Suda). 1995. No. 10. P. 100-120.



