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Muxaun IOpbeBu4 Yenbiwies
3aB. Kadheapon rpaxxgaHcKoro n NpegnpuHMMaTenbCckoro npaesa KasaHckoro
(MpuBonxckoro) tenepanbHOro yHMBepcuteTa, npodeccop, GOKTOP IpUANHECKUX HayK

BrnusiHue pedopmbl rpaXkaaHCKOro sakoHoaartenbcTea
Ha OTe4YeCTBEHHYIO NPaBOBYIO CUCTEMY
W IOPpUANYECKYIO HayKy

CeroaHst MOXKHO KOHCTaTUPOBAaTh, UTO IpakJaHCKO-TIpaBoBasi cepa — 3TO Ta 00JIaCTb,
IJie MBI JOBOJIbHO TOYHO 3HAeM, KaK XUThb Jajiblie. Y Hac ecTb KOHLENINS pa3BUTHS
IpakgaHCKOro 3akoHomaTelbcTBa PX (manee — KoHIenms), eCTh OOIIMIA ITPOEKT MU3-
meHeHU n gononHeHuit B 'K P®, xoTs 1 pa3gpoObiaeHHBI HA PO 3aKOHOIIPOSKTOB.
B obmem, HameTuiIcs (B XopoIeM cMBbIce) (opMallbHBIN (DuHAI TeKylel pedopMbI
rpaXXIaHCKOTO 3aKOHOIATEILCTBA, KOTAA YK€ HY»KHO MOCTEIIEHHO IepeXOauTh OT Mpa-
BOTBOPYECTBA K TOJIKOBAHMIO TPaskAaHCKOTO ITpaBa, TO €CTh ero MoHnMaHuio. Ksammgn-
KallWsI JAHHOTO 3Tara COCTOSTHHS TPaXkIaHCKO-TIPaBOBOM cephl JOJKHA OBITh MMEHHO
TaKOM KaK MUHUMYM II0 IBYM acIIeKTaM.

— He Bce peannzoBaHo, 4TO OBLIO 3aayMaHo B pamKax KoHienimu. DTo Xopolio BUTHO
yxe 1o conepxxanuio OenepanpHoro 3akoHa ot 30 nexkadpst 2012 1. Ne 302-D3 «O BHece-
HUM U3MEHEHW B I71aBhI 1, 2, 3 1 4 yactu nepBoii I'paxkmaHckoro Komekca Poccuiickoit
Denepaunm». CkaxeM, u3 1. 2 cT. 8.1 «'ocymapcTBeHHas perucTpalus rmpaB Ha UMYIIe-
CTBO» MCYE3JI0 yKa3aHUe Ha 00513aTeJIbHOCTh HOTApUAJIbHOI'O YIOCTOBEPEHMS CACIIOK.

— [TosiBUI0OCH MHOTO HOBOTO: TIO CYTH JIefia, eCTh ABa BUIA UBMEHEHUI — B paMKax uieit
KoH1ienimy 1 BHe TaKMX paMOK, TO €CThb CllydaifHble (UX ellle Ha3bIBalOT HECUCTEMHbI-
MM). XOTS BPSI JIM MX MOXKHO Ha3BaTh CIYYAaWHBIMUA C TOYKM 3PEHUS TeX, KTO MX JIO-
6uBaiics. JlymMaro, 9T0 BO MHOTOM HBIHEITHEE TTOJIOKEHIE HAITOMIHAET U3BECTHYIO CH-
Tyaluio ¢ IpUHATHEM 3akoHa o 6aHKpoTcTBe 1998 r., KOT/IA TT0 XOMy 3aKOHOIATEIHHOTO
Ipoliecca MeHsJIaCh OCHOBHASI KOHIICTIITS.

He uckimouaro, 9To mipomokeHre pechopM OyaeT HOCUTD B KaKO-TO Mepe ITOCTOSTHHBIN
xapakTep. Ho 3To He D0/IKHO yKa3biBaTh Ha HECTAOMJIBHOCTh 3aKOHOIATEIbCTBA. Peub
WIET O HUKJIMYHOCTU U3MEHEHUIA COOOpa3HO MPEXIE BCETO SKOHOMUYECKOM HEOOXOMM -
MOCTH, IOTPEOHOCTSIM 000pOTAa.
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Hecmorpst Ha oTMeueHHbIE OOCTOSITEIbCTBA, MPOBOAMMYIO pedOpMYy HYXHO OLIEHUTb
OIHO3HAYHO MOJIOXKUTEIbHO. MHBIMH CJIOBaMM, COBOKYITHOCTh TIpeAJIara¢MBIX HOpMa-
TUBHBIX PEIlIeHUi, BEIBEpEHHAsI B XOIIe TIpaBOpean3alliy, aipoOrpoBaHHasT COCTOSIB-
IUMCST TTYOJIMYHBIM OOCYXIIEHHEM, OMUPAIOIIAsICSI Ha TePeIOBO 3apyOEKHBII OMBIT,
3aC/Iy>KMBaeT BCAYECKOM momaepXku. [1osIBUIOCh M IMOSIBISICTCSI MHOIO 3aMevaTesib-
HBIX HOBEJUI, MOXHO OTMETUTh IO KpaiiHeil Mepe B CPABHEHUU C OPYTMMU IIPABOBBIMU
00JIaCTIMU CHUCTEMHOCTb M3MEHEHUII M TOIOJHEHW B rpaXkIaHCKOe 3aKOHOMATEIh-
CTBO, TO €CTb CIMHBIN KOHIENTYaJIbHBIM MOAX0M. XOTS OTACJbHbIE U3MEHEHUSI U 0-
ITOJTHEHUSI MOXKHO OBLIO HECKOJILKO CMSITYUTh, COXPAHSIS IIPEEMCTBEHHOCTD C IIPEXKHUM
3aKOHOAATEILCTBOM. B 3TOM, KCTaTH, yCMaTPUBAETCS OAHO M3 MPOSIBICHMII IPaBOBOMA
CTaOMJILHOCTH.

IymaeTcst, TaKoi IMTOAXO0I MOT OBITh MCTIOJIb30BaH B OTHOIICHUH OOBIYAEB IEJIOBOTO 000-
porta. TepMuH «oObI4ali 1€J10BOro 000poTa» Mpu ero 3aMeHe Ha 0oJiee IIUPOKYIO B colep-
JKaTeJIbHOM OTHOIIIEHUU KaTeropuio «o0blyaii» MOXHO ObUIO (hOpMaIbHO U COXPAHUTb.
Tem caMbIM ObLIa OBI HE TOJIBKO MTOAYEPKHYTa 0003HAYEHHAS BBIIIE MPEEMCTBEHHOCTD
B IIpaBe, HO U Jie-I0pe IMMOKa3aHa CyIIecTByIomast uddepeHIrnams B paMKax OOBIIYHOTO
MpaBa: IeJIEHUE BCEro MaccuBa 00bIlYaeB Ha OObIYau AEJIOBOro 000poTa U Apyrue. 3Ha-
YeHHe TaKOTo MOoAX0Ja BUAUTCS U B TOM, UTO B JaHHOM cJiydyae MOXHO ObLIO M30eXaTb
BO3MOXHOTO C IMO3ULIMU (DOpMaAIbHOM OMpeeIeHHOCTH IpaBa OTPULIAHUS caMoro ¢hak-
Ta CYIIECTBOBAHUS OOBIYAEB IEJIOBOTO 000POTA.

Kpowme Toro, Hy>kHO 0OpaTUTh BHUMaHUE U HA UHBIC OOCTOSATENLCTBA, KOTOPhIE B pe-
¢dopMe rpaxkIaHCKOTO 3aKOHOAATEILCTBA HE 3aCIYKMWBAIOT CTOIPOLIEHTHOTO OI00pe-
Husl. 3sMeHeHHbI 1 nonogHeHHBIN 'K P® Oymet n300mIoBaTh MHOXECTBOM CTaTeil
C ONMHAKOBLIMM HOMEPAMHM, HO 3HaUKaMU «1» U Jajiee, 4To ¢ MPaKTHIECKOM TOUKH 3pe-
HUS He BITOJIHE yI0OHO. ITycTh 3TO 1 He BBI3BIBACT CEPhE3HBIX BO3paXKeHMU, HO BPSII JIU
coxXpaHeHHUe OOIIeH, yKe CYIIEeCTBYIOIIESH HyMepalluy eCTh IT0Ka3aTeslb CTAOMIbHOCTH
I'K P®. Ckopee, Ha060pOT, TO, UTO €CTh ceifuac (OTCYTCTBUE YCIOXHEHHON HyMmepa-
LIMK), YKa3bIBaeT Ha CTAOMJIBLHOCTb T'Pa’kJaHCKOIO 3aKOHOJIATEJIbCTBA MO CPaBHEHUIO
C UHBIMM TTPaBOBBIMU 00JIACTSIMU.

Takke MOXHO KOHCTaTUPOBaTh, YTO B MPOEKTe M3MeHeHni u momnosHeHuit B K P®
poOKO TIPOOMBAET AOPOTY periaMeHTalusi OTHOLIEHWH, CBSI3aHHBIX C UCMOJIb30BaHU-
eM cetu «UHTepHeT». Her u pa3BepHyTOli periamMeHTaluuu JTOKATbHOTO (JIOKAJIbHO-
KOPITOPATUBHOTO') pETyIMpPOBaHUs B TPAKIAHCKO-TIPABOBOM cdepe, YTO JOKHO OBITh
YUTEHO XOTS Obl B MEPCIEKTUBE. DTO OOYCIOBIEHO TEM, UTO B TPaXKIaHCKO-IPaBOBOM
00JJaCTM COBEPIIEHHO OYEBUIHO TMPOCIEXKUBACTCSI TEHICHLMST yBEJIWYEHUS 4KCIIa
rpaxIaHCKO-TIPABOBBIX PETYJISITOPOB: HOPMATUBHOE TMpPEeBpallleHUEe O0bIYAEB IEI0BOTO
obopoTa B 00bIYau, HOPMATUBHOE 3aKPEIJIECHUE PEIIEHUSI COOpAHUIA.

besycnoBHO, B pamMKax IMpoBOAUMOI pedopMbl IpaskIaHCKOIO 3aKOHOAATEIbLCTBA 00-
palaeT Ha cebs BHUMAaHME LIEJIBII PSI aCIIEKTOB, BRIPAXKAIOIINX TeHEePaIbHYIO TMHUO
TpaHchOpMaIUK TpakgaHCKOro 3akoHomareabeTBa. Tak, 'K P® mocie ero pedopmbl
ele B OOJBIICH CTeNeHN MOXKHO OyIeT XapaKTepru30BaTh KaK HOPMATHBHBIN ITPaBOBOIM

! Ilodpobree 0 makom peeyauposanuu Ha npumepe odaacmu npagoeoco obecneuerus cnopma cm.: Yeaviwese M. IO.
O N10KanbHO-KOPNOPaAMuUHOM pe2yauposanuu 6 cghepe npogheccuonanshozo cnopma // Cnopmuenoe npago: HayuHo-
npakmuveckuii ycypran. 2013. Ne 1. C. 19—24.
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aKT O TIPaBOBOM perjlaMeHTALIMY OTHOIIICHMI C ydacTUeM MpearpuHuMaTeneii. Jlpyrumu
CJIOBaMU, HAJIUIIO YIIyOJaeHue cTerieHu auddepeHInainy yKa3aHHO! periaMeHTaluu.
BmMmecTte ¢ TeMm ceituac, Koraa ToBOpSIT O IIEPBOM IPUHSITOM B paMKax peopMbl 3aKoHe
Ne 302-d3, 06bIYHO HA3BIBAIOT TPU €TO LIEHTPAIBHBIX HOBEJLTBI: KOPITOPATUBHBIE OTHO-
LLIEHUSI, JOOPOCOBECTHOCTh U 00X0/1 3aKOHA.

KopnopaTusHble OTHOIEHHS VICXOOS U3 UX CYTH HYXXKHO OXapaKTepH30BaTh B KaueCTBE
Pa3sHOBUIHOCTH OPTaHM3aIMOHHBIX OTHOIIeHMi. Co chepoil 3TUX OTHOILICHHUM, WX
MPaBOBOTO PETYJIMPOBAHUS BO MHOTOM TECHO CBsI3aHA UCKJIIOYUTEIbHO HaydyHas1 mpoo-
JlemMa BBeleHMsI HOBoil HayuyHoi crneunuanbHocTH 12.00.07 «KoproparuBHoe TpaBo;
SHEPTETUYECKOE IPaBo». 3MeCh BO MHOTOM HESICHO €€ COOTHOIIIEHUE CO CITCIIaIbHO-
cthio 12.00.03. KoneuHo, onpeneneHHBINM CMBICI B BhIAeAeHUH crieiranbHocT 12.00.07
HMMEETCsI, OH CBSI3aH C KOMIUJIEKCHOCTBIO ITPAaBOBOTO PETYJIMPOBAaHUS B KOPIIOPATUBHOMN
U SHepreTuyeckoil obmactax. Hampumep, B EpBOM cilyyae MPOCIEXKUBAETCS CBSI3b
C TPYIOBEIM IIPAaBOM, BO BTOPOM — C aIMUHHUCTPAaTUBHBIM. HO KOMITJIEKCHOCTD peryiu-
pOBaHUS B HAYKe MOXET OBITh YITeHA M MHBIM 00pa3oM.

lobpocoBecTHOCTE W 00x01 3akoHa. K BBeIEHUIO MAHHBIX TPABOBBIX KaTeTOPUiA
B IPaXIaHCKOE 3aKOHOIATEICTBO HY>KHO OTHOCHUTBCSI MCKIIIOUUTEIBHO MOJOXUTEIb-
Ho. JlyMalo, 4TO OHM CYIIECTBEHHO MOMOTIYT B peajiM3alluy oOIei uaen GopbObI CO
3710ynoTpedaeHusIMU B 000opoTe. O003HAUEHHbIE TPAaBOBbIE KATETOPUU OOBEAUHSIET UX
OOLLIMIA, a He crielMalbHbIi XapakTep. Takoe 00CTOSTEIbCTBO CBUAETENLCTBYET B ITOJIb3Y
HEOOXOIMMOCTH IPOBEICHUS B HayKe T'PaXkKIaHCKOTO IpaBa UCCIICIOBAHUI ITPaBOBBIX
KaTeropnii ToOGpPOCOBECTHOCTA M 00XOJa 3aKOHA, COOTBETCTBYIOIIMX ITPABOBBIX KOH-
CTPYKIIMI IPUMEHUTEIBHO K Pa3TMYHBIM IPakIaHCKO-TIPaBOBBIM 00acTsIM. KoHeuHo,
MoAOOHbIE UCCIeO0BAaHMS MIPU BCeil UX (YHIAMEHTAIbHOCTH JOJDKHBI OTBEYaTh U Ha
MIPUKJIaTHBIE BOIIPOCHI, HAIIPUMEP O METOAMKE IMPUMEHEHUSI KaTeropuu 100pocoBeCT-
HOCTH B IpakIaHCKO-TIPaBOBOM JeHCTBUTEIBHOCTH.

Y Hac B IMBUJIMCTUYECKOM HayKe OY€Hb MaJIO MCCIIeIOBaHUI COOCTBEHHO HOPM Ipax-
JIAHCKOTO TIpaBa, I0-MOeMY, He OBbLJIO M KOMITJIEKCHOTO, B TOM YMCJIE TUCCEePTAIlliOH-
HOTO, MCCJICAOBAHMS OOIIMX M CITeIIMAIbHBIX HOPM IpaXXIaHCKOro mpasa. Hampumep,
B I€PMAHCKOi1 JOKTPUHE C IIOMOILbIO 3TUX KATETOPUil ITPOU3BOAUTCS 00XO apXaUuyHbIX,
TOPMO3SIINUX 000POT MPaBOBbIX HOPM. Kak 3To OyaeT paboTaTh Yy Hac, KaKOBbI OyayT
TpaBuJja, ellle 10 KOHIIA He SICHO.

Kpome Toro, aymaio, yTo 3HaYe€HUE KaTEroOpuu «00XO 3aKOHa» JOJKHO B UTOTE BBI-
T 3a Mpeaebl rpaxkaaHCcKo-MpaBoBoii oTpacau. [lon HUM HYXXHO MOHUMATh, HA MO
B3I, 00XO/1 HE TOJIbKO IPpakIaHCKO-TIPaBOBbLIX MPeANUCaHUIA, HO U TTOJOXEHUI NHOMI
OTPAaCJIEBOM MPUHAMIEKHOCTH.

ClienyeTt 3aMeTHTbh, YTO, HECMOTPSI Ha Bce 0003HaUECHHBIE U TIPOYE CIIOKHOCTH U TTe-
pureTnu, pechopma rpak1aHCKOTO 3aKOHOIATeJIbCTBAa OKa3blBaeT 3aMETHOE, a TIOPOii
1 BeCbMa CYIIECTBEHHOE BIMSHUE Ha MHOXECTBO CTOPOH Hallleil MPaBOBOI XU3HMU.
B mepcrniekTrBe 3TO BIMSIHUE ellle TPEACTOUT OLIEHUTH B TpaBoBoil Hayke. Ceityac
Xe 0GOOIIEHHO MOXHO yX€ TOBOPHUTH 0 08YX HANPABACHUSX 8030elicmeus pegopmbl
2PaMNCOaHCK020 3aKOHO0AmenbCcmed, 0 ee 6AUSHUU Ha NPABOBYI0 CUCMEMY U I0pUOUHECKYHO
HAyKYy.
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[Ipexxnme Bcero BbICKAXY HEKOTOPBIE COOOpaXKeHUs 0 BO3AEHCTBUU 0003HAYAEMOM pe-
(opMbI Ha npasosyio cucmemy. B yaebHOI1 tUuTepaType MO TEOPUU MpaBa IpaBoBasi CH-
cTeMa TPaTUIIMOHHO MOHUMAETCSI «KaK KOHKPETHO-MCTOPUYECKass COBOKYITHOCTD 3a-
KOHOJATENIbCTBA, IOPUANYECKOM MPAKTUKMA U TOCIIOACTBYIOIIEH IIPaBOBOI UAEO0JIOTUU
B TaHHOM TOCY/IapCTBe»>. 3HaUEHME 3TOI KaTeTOPUM B TOM, UTO C €€ TIOMOILBIO PACKPHI-
BaeTcs crielUKa IpaBoOBOro Pa3BUTHS KAKOM-JINOO CTpaHbI .

Hcxons n3 momo6HOTO TIOHMMAaHUS TIPaBOBOM CCTEMBI M KOHTEKCTA 3asBICHHOMN TEMBI
MOXHO CHIEJIaTh BEIBOH, UTO pegopma epancoanHckozo 3aKoH00amenbcmea yice oKkasanid
u npodoaxcaem 0Ka3bleamv 00BONbHO 3aMemMHOe 8AUsHUe HA PI0 MPAoUuyUOHHBIX CPe308
omeuecmeeHHOU npasosoii deticmeumensiocmu. K HIM Hy>KHO OTHECTH: TIPaBOTBOPYECTBO,
MIpaBOCO3HAHUE, cCaMy OPTraHW3aINIO0 CUCTEMBI IIpaBa, IOPUANICCKYIO ITPAKTUKY.

Yo KacaeTcst npagomeopyecmea, TO HOBbIE aCTICKTHI TYT OYeBUIHKL: (1) ITepBOHAYAIbHAS
BBIPA0OTKA Ha MPUHIIUIIE TJIACHOCTH, B YACTHOCTH C TIOMOIIbIO MHTEPHET-00CYKICHMS,
obueit Konuenuuu; (2) ¢opMupoBaHue, Mo CYyTH Aejia, Ha TaKOW K€ OCHOBE €IMHOTr0
3aKOHOIPOEKTAa; (3) aKTUBHAS POJib B TIPaBOTBOPUYECKOM MPOIIECCE CHELMATIbHOIO Opra-
Ha — CoBerta npu [1pe3unenre P® no kongudukauy ¥ COBEpILICHCTBOBAHUIO IPaXKIaH-
CKOTro 3aKOHOJATEJIbCTBA, a TAKKe MPeCTaBUTEEH I0PUANIECKON MPaKTUKU U HAyYHOU
001IEeCTBEHHOCTU; (4) 3BECTHOM HOBU3HOM OTJIMYAETCS U CaM TPOLIECC TTPOXOXKAEHUS
npoekTa uyepe3 ['ocymapcrBeHHyto Jlymy — ero pasaeneHue Iocje IepBOro YTeHus Ha
JIOBOJILHO OOJIBIIIOE YUCJIO OTAEIbHBIX 3aKOHOMPOEKTOB. JlyMaro, 4YTo BCe XK€ IJIaBHOE
3leCh — MPUMEHEHUE €IMHBIX KOHLIENTYaIbHbIX MOAXOI0B B paMKaxX peOpMbI rpax-
JMAHCKOTO 3aKOHOIATEIbCTBA.

Becbma 3aMeTHO BiIMsSIHME Ha3BaHHOM peOpMEI U Ha Mpasoco3Haxue, TIPUIeM Ha ero
MpoeCCUOHANIBHYIO COCTaBJISIONIYIO. 3eCh CIeIyeT BbIACIUTD IBA OCHOBHBIX acIleKTa.
Bo-nepesbix, mocTenieHHO YKOpEHSIETCS MPEACTaBICHIE, YTO 3aKOHOIATEIHCTBO HYKHO
MEHSTh HE CTOJIBKO TOUEYHO, CKOJIBKO KOMITJIEKCHO, Ha OCHOBE €IMHBIX KOHIIETITyab-
HBIX TToaxoaoB. ITokazaTeabHO B CBSI3M C 3TUM, YTO B TMOCJEAHEE BpeMs BCe Yallle MbI
CJIBIIIIMM O HEOOXOIMMOCTU COBEPIIEHCTBOBAHUS Pa3MYHBIX OTpacjieil OTeueCTBEH-
HOTO 3aKOHOOATEJIbCTBA (aAMMHHUCTPATUBHOTO, YTOJIOBHOIO U MpOY.) Ha Oa3e IpenBa-
PUTENLHO BBIPAOOTAHHOI COOTBETCTBYIOLIEH 001Ieil KoHuenuuu. [1o cytu, peyb uaeT
00 aHanorax Konuenuuu. Bo-emopbix, B paMKax Npo(ecCuMoHaIbHOTO MPaBOCO3HAHUS
OPUCTOB-TIPAKTUKOB ITOCTEIICHHO CTAJI0 MEHSIThCS OTHOIICHME K JOKTPUHE, IIMBUIIH-
CTUYECKOI HayKe: €CJIM HayKa B TaHIeMe C MPaKTUKOI CMOTJa BeIpadOTaTh M, cCaMoe
[JIaBHOE, TIPOABUHYTh TaK1e UJIeU, TO POJIb €€, HECOMHEHHO, MOBLIIIAETCS. DTOMY CIIO-
COOCTBYET MCIIOJIb30BaHNE OTIACTbHBIX IToAX0n0B KoHIIenmny 1 psiaa MoIOKeHUH Ipo-
ekta 'K P®, comepxanmx mepcrneKTUBHBIE HAYYHO-TIPaKTUYECKIE TTOJIOXEHUS, Yepes3
MpOoLEAYPHl TOJKOBAaHUS B CyAeOHOI MPaKTUKE.

Pedopma rpaxkmaHCKOTro 3aKOHOAATEIbCTBA OKa3hIBAET 3aMETHOE BIMSIHUE U HA CUCHe-
My omeuecmeennoeo npaea. Ilpexie Bcero aTo KacaeTcsl BHyTpeHHel opraHu3aluy ca-
MOI'0O IPaXIaHCKOIO IIpaBa: MOSIBISIOTCSI HOBBIE IIPAaBOBbIE MHCTUTYTHI, IO CYTH, IIPO-
HMCXOIUT IepedopMaTUpPOBaHUE BEIIIHOTO IpaBa 1 npoy. Kcrat, HyXkKHO IIpU3HATh, YTO
npoGJieMaThKa CUCTEMbI TPasKIaHCKOTO TMpaBa, ero CTPOSHUsI OCTAaeTC sl IoKa elile ¢j1abo
KCCJIEIOBAHHOM B OT€UECTBEHHOM LIMBIUIMCTHUKE.

2 Mopososa JI.A. Teopus eocydapcmea u npaga: yue6. M., 2007. C. 266.

Tam once.
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BrionHe ectecTBEeHHO, pebopMa IpaxkIaHCKOTO 3aKOHOIATEIbCTBA €llie A0 Havyaa Ipu-
HSTHS 3aKOHOIIPOEKTOB OKa3blBaJla go30deiicmaue Ha camo 3mo 3aKkoHodamenvcmeo. Tak,
YK€ MMEET MeCTO TOUEUHOE BHEIpeHWEe B HOPMATUBHBIM MAacCUB OTHEBHBIX HOBEJLI.
CkaxeM, DenepanbHbiM 3aKOHOM OT 27 mt0j1s1 2010 1. Ne 194-D3 «O BHeceHUU U3MEHE-
HMI1 B OT/IEIbHBIC 3aKOHOIaTeIbHBIE aKThl Poccuiickoii denepaliny B CBI3U C TPUHATH -
eM DenepaabHoro 3akoHa «O0 aabTepHATUBHOM IIPOLIEAYPE YPErYIUPOBAHUS CIIOPOB C
y4acTHeM IocpeaHuKa (mpoueaype Menuanuun)» B ¢T. 202 'K P® BHeceH HOBbIIA ITyHKT
O IIPUOCTAaHOBJICHNN TeYEHUS CPOKA MCKOBOM JaBHOCTH.

HakoHel, kak OblJIO yxKe OTMeUYeHO, peopma IpaxkIaHCKOro 3aKOHOJATEJIbCTBA, He-
CMOTpS Ha ee MokKa ellle (GopMaabHYI0 He3aBEepIIEeHHOCTb, YK€ OKa3bIBAaeT OILIyTUMOE
GAUSIHUE HA IOPUOUYECKYH NpaKkmukKy. 3a4acTyIO OTBETHI Ha CJIOXKHBIC IOPUINICCKIE BOII-
pPOCHI, MO KpaifHeil Mepe MOoAaXonbl K 3TMM OTBETaM, MOXHO OOHapyXXUTh B MpPOEKTaxX
pa3nmmaHEIX pa3nenioB Konnmenmmu, camoit Konmemum, npoekre 'K P®. Ho rmaBHOE
BO3MIEICTBUE 3€Ch — BHEAPEHNE OTAENbHBIX MonoxeHui npoekra 'K PP B cyneGHy0
MMPaKTUKY.

CaMmpblii mokaszaTeabHbIi puMep — cT. 333 'K P®. B HacTostiee BpeMst MpeUToKEHUST
Konmenmuu 1 nonoxenus mpoekta 'K P® mo 3Toif cTathe, BHIpaOOTAaHHEIE B XOIE
pedopMBI TPaxkImaHCKOTO 3aKOHOMATEJbCTBA, YK€ BOIIUIM B CYIeOHYI0O M CymeOHO-
apOUTPaXHYIO MPAKTUKY Yepe3 COOTBETCTBYIOIIME MOCTaHOBIeHUS [11eHyMOB BhICIITIUX
cyneOHBIX mHeTaHIMi. [TpmyeM momxomsl K mpuMeHeHmio cT. 333 'K P®, 3amoxeH-
Hble B COOTBETCTBYIOIIMX CYIeOHBIX aKTaX, BO MHOrom oOiiue. Paszauuyaiorcs meranu,
CTEeIeHb JeTaiu3aluu (TOJKOBaHMS), cepa MpUMEHEeHUsT mpaBuil (1o cygaM ooiieit
IOPUCAUKIINN — 3TO 00JIACTh IEHCTBUS 3aKOHOMATENIBCTBA O 3aIllUTE IIpaB ITOTPeONTE-
Jeit). OTcrona BO3HUKAET BOIIPOC: Hem AU ce200HSA ONACHOCHU 803HUKHOBCHUS U PA3GUMUS
meHOeHUUU CYuecma08anuss 08yX NApaiiebHuix o0aacmell epascoancKkoeo npasa — O01s
cydoe obueli pucouKyuu u apdbumpaxcrvix cyoog? Kcrtatu, mpuMephl pa3HBIX IIOIXOI0B
MOHO ITPOJIOJIKATh: YCTYIIKA IIpaB TPeOOBaHMS 110 0AHKOBCKUM CIEIKaM U Ap. X04eTCs
BEPUTDh, YTO YKAa3aHHOM OMACHOCTU HET, a peub UAET O APYroil TEeHACHIUN — pa3eumui
Juppgheperyuayuu npasogoeo pecyaupo8anus, 8 YacMHOCMU OMHOWEHULL ¢ yuacmuem npeo-
npuxHumameneil.

Ha paccMoTpeHHOM npuMepe BHEAPEHUSI MMPOEKTUPYEeMbIX noyioxxeHuit ct. 333 'K PO
B Cy/IeOHYIO IMPAaKTUKY MOXKHO CIIeJIaTh U ellle OMHO 3akioyeHue. Ceifuac T0BOJIBHO OT-
YETJIMBO CTAJIO TIPOSIBIISITHCSI HEKOTOPOE HOPpMAamusHoe 3na4erue 0okmpursl. Jlymaro, 4to
3IeCh YMECTHA OIpelieieHHasl aHaJIOTHsI ¢ PUMCKUM YaCTHBIM IIPAaBOM, TIe, KaK M3BECT-
HO, TOJIKOBaHWE YYEHBIX MMEJIO IOpUINYECKOe 3HAUYCHHUE IJIS MPaBOpeaTn3allMOHHBIX
LIeJIeH.

Bmopoii acnexkm eausinus peghopmut epaxcdanckoeo 3axkonodamenscmea — ee 8o3delicmeaue
Ha ropuduyeckyro Hayky. JlanHast pepopma ITOKa3bIBaeT BO3MOXKHEIC HOBBIC HAIIPABICHUS
Pa3BUTHSI TOKTPUHBI B YaCTU pa3BUTUsI hyHIAMEHTaIbHbIX UcciaenoBaHuit. Kak mpen-
CTaBJISIETCSI, UMEHHO 37IECh U HY>)KHO MCKaTh Hay4YHYI0 HOBU3HY, KOTOpas Tak BOCTpeOO-
BaHa aOCOJIIOTHBIM OOJBIIMHCTBOM HalMX auccepTaHToB. IIpexme Bcero ato uccaedo-
BAHUS MEICOMPACAEBbIX C853ell 2PAaNCOAHCK020 NPasa, B TOM YUCJIe U B KOHTEKCTE TTorucKa
pa3yMHOTro 0ajaHca MeXIy YaCTHBIM M IMyOJUYHBIM TpaBoM. Ilymaercs, 4To OJHO U3
MPaKTUYECKHU 3HAYMMBIX HaIlpaBIeHUII — 5TO BbIPAOOTKA MPEIIOXKEHUMN MO CHSTUIO
HEe0O0OCHOBAaHHBIX MPABOBBIX OTpaHUUYEHUI OU3Heca.
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Tlouck pazymrnoeo baranca 6 epaxcoanHcko-npagosoii cghepe 6 ueaom MOKET OBITh OXapaKTe-
pPU30BaH B KAYECTBE OTAEAbHOTO HAYYHOIO HallpaBieHus. B CBI3u ¢ 9TMM BecbMa MOKa-
3aTejibHa COBpeMEeHHasl TeHASHLIMS CyaeOHOM MpaKTUKK, TpeOyloIast HaydHOU OLIEHKH,
KOIJa Cyl BCe aKTHBHEE MOIACPHU3UPYET 3aKOH, BKIIIOYAsl M OTIEJIbHBIC IPaXKdaHCKO-
npaBoBbie HOPMEL. [Toyemy Tak mpoucxomut? IToToMy, 9TO TOJIBKO B CymeOHOM mpak-
THKE MOXKHO YBUIETh PeaIbHOE COOTHOIICHNE MHTEPECOB U ONPeneuTh 3¢ (GeKTUBHBIE
npaBuiia o 0ajlaHCe MHTEePECOB.

3aTeM CTOMT yKa3aTh M Ha LIeJIeCcO00Pa3HOCTh MpUMeHeHUs 00uell meopuu cucmem 04s
anau3a epaxcoancko-npasogsix npobaem. Ilomararo, 4To COBpeMEHHBIM 3TAIl Pa3BUTUS
OTEYECTBEHHOTO I'pakIaHCKOTO MPaBa BEIABUTACT Ha OHO M3 TIEPBEIX MECT HAYYHOI TT0-
BECTKM ITHS MCCIIEAOBaHNE IIUBUIIMCTHYECKOU MPOOIeMAaTUKA KMEHHO IO 3TUM YIJIOM
3pEeHUsT — TpakIaHCKOe TPaBo, TPpakIaHCKO-TIpaBoBasi cepa, Bce IMBUITUCTUYECKIE
SIBJICHUSI B COBOKYITHOCTH KaK Habop B3auMMOOOYCIIOBJIEHHBIX, B3aUMOICHCTBYIONINX
MEXIy cOOOI CHUCTEM.

B mokaszaTenbCTBO CIEJITAaHHOTO BBIBOJA MOXKHO IIPUBECTU CICAYIONINI TIpuMep. B cy-
IeOHOM ITpaKTUKE CYIIECTBYET U3BECTHBIN BOIIPOC O TOM, MOXKET JIM CYIbsI B paMKax pac-
CMOTPEHMST KOHKPETHOTO JIejIa BBIATH 3a TIpeAeIIbl OOIIel ITpaBOBOl MO3UIINM, BEIPAdO-
TaHHOU cyneOHoI mpakTuKoit? C 0MHO# CTOPOHEI, OTBET COBEPIICHHO OYEBHIICH: TAKOE
OTCTYIUICHHE BPEIHO IUISI 00CCIICUeHUST eMMHO00pa3ust cyaeoHol mpakTuku. C mpyroi
CTOPOHBI, 3TO IOIMYCTUMO, KOTAA COOTBETCTBYIOIIAS MTPABOBAS MTO3ULIUASI HE YUUTHIBAET
BCEX BO3MOXHBIX XW3HEHHBIX CUTYalluid, KOTIa OHA HYXNAeTCs B MOAEPHU3ALMU, HO
MIpY HajJIexallneM 000CHOBaHUM B cyneOHoM akTe. [1o cyTu aena, B MogoOHbBIX CUTYall-
SIX peYb UIET O pealn3aluy IIPUHIINIIA HE3aBUCUMOCTH CYIeil, IPOSIBIICHUU B UX IesI-
TEJIbHOCTH TOT'O, YTO HA3BIBAIOT TBOPYECKUM HauyajoM*. JIlyMaeTcs, 4TO BTOPOIi IOIXOI
SIBJISICTCSI BEPHBIM KaK JIeTaIbHOE MCKITIOUCHME U3 O0IIIero mpapwia. Ha Moit B3rsm, oH
KakK pa3 ¥ 0OYCIIOBJICH IIPOOJIEMAaTUKON CUCTEMHOCTH B IIpaBe, B TOM YHCJIC M B Ipax-
TAHCKOM TIpaBe.

Hst moGoro mpaBa, M He TOJIBKO OTEUYECTBEHHOTO, XapaKTepHa CUTYaIlusl, JaBHO OIH-
caHHasl B HayKe, KOTla MpaBoBasi HOpMa MPOEKTUPYETCS IJIST OMHUX 1IeNIeid, a TTOSIBUB-
IIUCh, HAYMHAET XUTh MHOI, COOCTBEHHOM XMU3HBI0. JlyMalo, 4TO 3TO SIBJICHUE 00YCIOB-
JIEHO HE y4eToM (He TOJIHBIM y4eTOM) MPaBOTBOPYECKMMU OpraHaMM BCETO CITeKTpa,
BCEIl CUCTEMBI CYIIIECTBYIOIIMX M CBSI3aHHBIX C NEWCTBMEM HOPMBI IIPABOBBIX B3aMOC-
Bs3eil. To ke camoe, 6€3yCIIOBHO, MOXKHO CKa3aTh M B OTHOIIICHUM CYIeOHBIX TIPABOBBIX
no3utinii. OHM HEPEIKO BBICTYITAIOT HOBBIMM ITPAaBOBBIMU HOPMaMHM, BEIPAOOTaHHBIMU
B cyneOHol mpakTuke. [ToaToMy cymbs s 1iesieid yueTa KOHKPETHBIX TTPaBOBBIX B3au-
MOCBSI3€il M BEIHECEHMSI Ha 3TOI OCHOBE CIIPAaBEIJIMBOTO PEIICHUS TOJDKEH MMETh BO3-
MOHOCTh MOTUBMPOBAHHO OTCTYITUTh OT TIPABOBOM MO3UIINH, HATIPUMED IPUBECTH €€
B COOTBETCTBYE C KOHKPETHOM ITPaBOBOM CUTYaIIUEH.

4 Takyio nosuuuio Hedasno evickaszan Ilpedcedoamesv BAC PD A.A. Heanos. Cm. na nopmane «IlIpaso.Ru»:
http.//pravo.ru/news/view/82269/.
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