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PENUTMO3HBIN CYL, (APBATPAX)
B CUCTEME AJIbTEPHATBHOIO
YPEIYITIPOBAHIWNA CMOPOB

B cTatbe, BO3MOXXHO, BNepBble B POCCUACKON NPaBOBOIA
LNOKTPUHE WuccneayeTca [A0MNyCTUMOCTb PAcCMOTPEHUS
PENUTO3HbIX CY[I0B B Ka4eCTBe MOCTOAHHO AENCTBYIO-
LLMX TPETeNCKNX Cy[l0B, a TaK)Ke NPeJICTaBUTENEN penu-
rMO3HOro KynbTa B Ka4yectse meanatopos. 060CHOBbIBA-
eTCA NpakKTnyeckas L,enecoobpasHoCTb 3aKpenneHnsa 3a
PENUIrMO3HbIM Cy0M CTaTyCca NOCTOAHHO [1eACTBYHOLLEro
TPETENCKOro cyaa. B ctaTbe BbIABNATCA CNOPHbIE KITH0-
YeBble BOMNPOCHI, CBA3AHHbIE C NPUAAHNEM PENUTNO3HO-
MYy Cyay cTatyca TpeTeiickoro cyaa. ABTop NpuxoauT K
BbIBOAY O BO3MOXHOCTN WHTErPUPOBAHNA PENIUTNO3HbBIX
CY/[I0B B CUCTEMY anbTePHATMBHOIO pa3peLLeHns Cnopos.

KNEAMEHOB
AHATONINIA SIKOBNEBMY

4neH Accoumauum
€BPEIiCKOro npaea, afBoKar,
KaHauaaT opUaNYecKnX Hayk

Krto4eBble crioBa: anbTepHaTUBHOE Pa3peLueHune Criopos, TPETeNCKui
cyl, PESIUrNO3HbLIN Cya, My6NYHbIN MOPSAOK, OCHOBOMOArarLme
MPUHLMIBI POCCUVICKOrO npaBa

B nocnegHue rogsl B 4eni0BOM 060pOT M MPaBOBYIO JIEKCU-
Ky Mpo4HO BoLuna ab6pesuaTypa aHruncKoro TepMmnHa
AP (alternative dispute resolution) — ansTepHaTMBHOE
paspeLleHne Cnopos.

Poccuiickoe rocynapcTso BCAYECKM MOOLLPSET pasBu-
Tne cdopm AP, 3akpenue B npoueccyanbHbIX KOAek-
cax Kak TpaguuMOHHble, TaK 1 HOBble DOPMbI (MEeTOoabI,
MEeTOAMKMN) pa3peLLeHnNs NpaBoBbIX CMOPOB (M B CTEHax
CyfoB, B TOM 4uCflIe C WCMONb30BAHMEM IKCMepuMeH-
TanbHbIX (OOPM B OTAENbHBLIX PErnoHax, u BHe cygew-
CKUX CTEH).
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HeobxoomMmo oTMeTUTb, YTO Takas peakuus rocygapcrsea
ABNAETCH BMOSIHE 32aKOHOMEPHbBIM U CBOEBPEMEHHbBIM OT-
BETOM Ha BbI30Bbl COBPEMEHHOW CyO0NpPOU3BOLACTBEHHOM
cucTemMe 1 HanpasfeHa Ha MogOTBOPHYIO N HYXXHYIO pa-
60Ty no paseuTuio MHCTUTYTa ALP, Beayllytoca B poc-
CUIACKMX Hay4YHbIX N By30BCKUX LieHTpax'.

" B yacTHocTu, B LieHTpe npaBoBbiX MHHOBaLMI U MPUMUPUTESTb-
HbIX npouenyp BopoHexckoro rocyhapcTBeHHOro yHusepcu-
Teta (pykosogutesns — E.N. Hockipesa), B LieHTpe meanavmm
VparnbcKkovi rocyapcTBEHHOV OPUANYECKON akagemmm (pyKo-
Bogutens — C.K. 3araviHoBa).



Kak BUOHO U3 Ha3BaHWs CTaTby, Ha 06CYXAEHNE BbIHECEH
OCHOBHOW BOMPOC O BO3MOXHOCTM MPU3HAHUS CBETCKOM
BIAaCTbl0 PENUIrMO3HOro cyaa (apbutpaxa) B KadecT-
BE HOBOrO (a Ha caMOM Jefie O4eHb CTaporo) cybbekTa
pas3peLLeHnsi SKOHOMUYECKMX, FPaXOaHCKMX M 6padHo-
CeMelHbIX CMopoB, a Takxe 06 onpedesieHMn ero MecTa,
Wnu, nydwe ckasatb, ero «BrnuCbIBAEMOCTU» B CUCTe-
my ALIP.

C y4yeTOM TOro, 4TO LIEPKOBHbIE CYAbl B NPaBOCMaBun
(HaunHas c enapxuanbHbIX CygoOB U 3akaH4mMBas Apxu-
epenrickuM CO60pOM), XOTH U COCTaBAAIOT €OQUHYI0 CY-
nebHyto cuctemy Pycckon npaBOCnaBHOM LEPKBY,
TPagULMNOHHO BbIMOSHANN W BbIMOSHAT (PYHKUMIO pas-
peLlleHns Oen WCKYUTENbHO OYXOBHOIMO CBOWCTBA
(mockonbKy npegHa3Ha4eHbl AN BOCCTAHOBMIEHMA Ha-
PYLUEHHOrO MopsdkKa M CTPOs LIePKOBHOW XW3HWZ), a
TakXe C y4eTOM OTCYTCTBUSI y aBTopa cneumanbHbIX
Nno3HaHWi B cdepe MyCylbMaHCKOro npaea B CTaTbe
npegnaraeTcs aHanu3 MnoCTaBfIeHHOMW NpobnemMbl Ha
npumepe [AeATeNbHOCTM Ha Tepputopum Poccum es-
perickux penurnosHbix cynos (apbutpaxen) (batewn
OnHoB)S.

McTopunyeckn eBpeinickoe HaceneHwe Poccun He ume-
JI0 TECHbIX CBA3EW C rocyaapcTtBOM (He 6bINo 4acTbio
McTebMLLMEHTA UM YMHOBHMYECTBA). Ha npoTskeHun
Tpex BekoB, ¢ XVII po koHua XIX B. (Ha4ano nepuopa
amaHcunaumm espeeB B Poccum u B Mupe), cBeTckas
BNacTb MOCMefoBaTesfibHO UrHOpUpoBana, ecnivM He cka-
3aTb UeneHanpaBfeHHO oTaensna eBpencKylo YyacTb Ha-
ceneHust OT OCTanbHOMW, NPU 3TOM NpPU3HaBas BHYTPEH-
HIOIO aBTOHOMWIO EeBPENCKUX O6LnH. M3onvpoBaHHas
XW3Hb Aenana CTOSIKHOBEHUS CO CBETCKOW BRNacTbio U
€€ VHCTUTYTaMU HeYyacTbIMU, HO Hen36exHbiMU. B To xe
BpeMsi Takas BbIHYX[AEHHas u3onauus cnocobcteoBana
COGI0OEHMIO U MOOAEPXKaHUIO eBPENCKUM HaceneHnem
COB6CTBEHHbIX TpaguUWUin, BEpOBaHUI, a Takxe Bbl3blBana
POCT 3HAYMMOCTN OYXOBHbIX LLEHHOCTEN.

Cpeov nofo6HbIX Tpaguuui ocobyto posib Urpano co-
XpaHeHne cBOel cyaebHOM aBTOHOMUU: rpakgaHcKue

2 HyxHO nog4epKHyTb, H4TO K [OJIOXEHUIO O LiePKOBHOM cyne
PrIL, noxoxe, pyKy fpUIOXWIIN MPOLECCYanCTbl, MOCKObKY
€ero TEKCT BO MHOIOM CXOX, €C/IM He cKka3aTb CrmcaH, C Tak
Ha3biBaeMovi 06LLeli YacTn CBETCKMX MpoLeccyasbHbIX KOAEK-
coB — [TIK u ATIK P®.

3 B nepesoge ¢ nBputa bevit aun — Hom cyga, batevi auHbI —
Homa cynos.
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fena, a B OTAeNbHbIX MecTax M YrosioBHble, Mexay
eBpesiM/  paspellanncb HEe3aBUCUMbIM EeBPENCKUM
CYLOM.

[o paspyweHua pumnsHamm Btoporo Vepycanumckoro
xpama B 70 r. H.3. (OO yTpaTbl EBPENCKOWN rocynapCTBeEH-
HoCTK) B N3panne cyliecTBoBana cuctema penmrmo3Hbix
cymoB, Bocxopswas Kk BepxosHomy cyny, CaHregpuHy.
PenvrnosHele cyabl paccmatpuBan Kak BOMpPOChl YUCTO
pPenUrMo3HoOro xapakrepa, Tak U B COOTBETCTBUMN C KaHO-
HaMU E€BPENCKOro PEenUrmo3HOro npaesa BCE KaTteropum
rpaXkgaHCKO-NPaBoOBbIX CMOPOB.

MMocne yTpaTbl rocygapCTBEHHOIO CyBepeHuUTeTa B Anac-
nope O COXpaHeHUs HauuoHanbHOW caMmonaeHTudmKa-
UnKn 6bIa1 YCTAaHOBMEH TanMyaNYeCKUA NpUHLMN 3anpeTta
ydactns B cygebHbIX pasbupaTenbcTBax, MPoOBOAUMbIX
HEEeBPENCKUMUN CyAeOHbIMU MHCTaHUMAMW. Takon MpuH-
1N NPUMEHSNCA BHE 3aBMCUMOCTU OT TOro, coBnagaroT
UMW HET MECTHbIE 3aKOHbI C EBPENCKUMW 3aKOHaAMU, Npu-
TOM YTO cornacHo Tanmygny rocynapCTBeHHble (MECTHbIE)
3aKOHbI [OMKHbI HEYKOCHUTENBHO cobnopaTees (Tpaktar
Henapwvm).

CooTBeTCTBEHHO, elle co |l B. H.3. Ha4Yanu BHeOpsATbCA
B NPaKTMKy apbuTpaxHble cydbl (TPeTenckme cyabl, Kak
MX HasblBan OOMH U3 Haubonee aBTOPWUTETHbIX UCCIe-
JoBaTtenen eBpenckoro npasa, B MPOLUSIOM 3aMecTu-
Tenb npegcepatensa BepxosHoro cyma Wspawnsa npod.
M. 3noH), paspeLuasLune cnopbl B cOCTaBe Tpex apouT-
pOB, N1, Kak CBeAyLUMNX, Tak N HECBEOYLUMX B PENUrMo3-
HOM 3aKoHe.

Bnocnencteumn (M go cux nop) B U3paune, a Takxe BO
BCEX CTpaHax, rge ecTb €BPENCcKoe HaceneHue, B TOM
yncne n B Poccun, cynebHas aBTOHOMUS NpeacTaBre-
Ha baTel guHamu, paspeluaroumMu, B OTIMYME OT Liep-
KOBHbIX Cy[0B, He TONbKO OYXOBHblE (COOCTBEHHO penu-
rMO3HblE) BOMPOCHI, HO U UMBWIIbHbIE CMOPbI, BKIOYas
6pa4HO-ceMelHble.

HecmoTps Ha amurpaumio HECKONMbKUX MUMSIMOHOB POC-
cuiickux espees B M3paunnb 1 CLUA B nepuog ¢ 1970 no
2000 r., eBpenckoe HaceneHne ocTaeTCa MHOMOYUCIEH-
HbIM. lMoTenneHne NONUTUKO-coLnansHOro KnumMara 3a
nocnepgHue rofbl, CHUXEHUE YPOBHA aHTUCEMUTU3MA,
BO3MOXHOCTb 6€ecCnpensATCTBEHHOro MpoBefeHus pe-
NINFMO3HLIX NPa3fHUKOB AaeT BO3MOXHOCTb €BpesM —
rpaxpgaHam Poccuu, yBaxawwum 1 nog4yvHAOLLNMCS
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ee 3akoHaM, NPOAOXaTb XWUTb MO MHOrOBEKOBbLIM Tpa-
ONLMAM.

He siBnseTca coBnageHMeM (pakT yBeSiMYeHust Ko-
nuyecTBa crny4aeB obpalleHns CBETCKUX eBpeeB
3a paspeLleHieM BO3HMKaIOLLMX CMIOPOB He B cyapbl
obLel pucavKUMM, a K U3BECTHbIM UM PaBBU-
HaM, KOTOpble (PaKTUYECKWN BbICTyMNatloT B PO Me-
OMaTopOB, N 06paLLEHNs B MECTHbIE Penurnos-
Hble cyabl, paspeLuatoLlne aena B COOTBETCTBUN C
€BPENCKNM (PenUrmosHbIM) NpaBoM.

TexHn4eckn 3Tn hopMbl NPeacTaBnsaT cob60M NpumMep B3a-
UMOLENCTBUA MEXAY PENUIMO3HBLIM U CBETCKMM NPaBOM.

B cooTtBeTCcTBMM ¢ DepepanbHbiM 3akoHOM oT 27.07.2010
Ne 193-®3 «O6 anbTepHaTMBHOW Mpouedype yperynu-
poBaHuWa CMOPOB C y4yacTWeM nocpefHuka (npouepype
Megmauun)» (opanee — 3akoH 0 meguaumun) nobor cnop
LMBUIBHOrO, 9KOHOMWYECKOro UM AENOBOro xapakrepa
MOXeET 6bITb paspeLLeH He3aBNCMMbIM MegmaTopoM. 3a-
KOHOM He YCTaHOB/EHO CreumasbHbIX U XXECTKUX Tpe-
60BaHW K cTatycy meguatopa. MeguaTop He obsasarenb-
HO OOJKEH ObITb IOPUCTOM U faXe UMETb 3aKOHYEHHOE
BbiCLLIEe o6pa3oBaHune. [ns NOMOLLM B yperynmposaHum
cnopa, wnu, fyywe ckasaTb, MOMOLUM CTOpOHam B JO-
CTWXKEHUW B3aUMHO NpremsieMoro pesynsrara, Megmatop
0653aH 6bITb HEUTPanbHbIM U HE3AaWHTEPECOBaHHbIM -
LIOM, NPV 3TOM HE OKa3blBaTb KOHCYNbTALMOHHYIO (Opu-
ONYECKYI0 MOMOLLb) HU OJHON N3 CTOPOH.

BbINONHSAA BO3MOXEHHYHD HAa HEro 3aKOHOM (OYHKLMIO,
npv NPoBeLEeHMM MeanaTUBHbIX NpoLenyp Meguartop mc-
NoNb3yeT CBOW XXM3HEHHbIN OMbIT, JTIOMUKY, 06pa3oBaHueE.
HeyonButenbHo, 4TOo 3akOH O MeguaumMm HUYEro He ro-
BOPUT O MPMMEHEHUUN IOPULANYECKMX MPUHLMMOB, HOPM U
npasun (MaTepyanbHOro npaea) MeaMaTopom Npu paspe-
LLIEHUW CMOPOB.

Ha B3rnag asTopa, 9TO 03Ha4aeT, 4YTO B paMKax 3akoHa o
Meauauuun B Ka4ecTse MeamaTopa MOXET BbICTyNaTb pas-
BWH, OH MOXET MCMOMb30BaTb €BPENCKUN Penurmo3Hbii
3akoH (Manaxa), a Takxe XXW3HEHHbIN OMbIT, BOOOLLE He
CTaBs B OMacHOCTb cornalleHue, 3akoyaemoe no uTto-
ram npouegypbl Meguauumn BCregcTeme ero BO3MOXHOIro
NPOTUBOPEYUNSI CBETCKOMY (MaTepuansHoMy) npasy.

Kak mn3BecTHO, 3akoH 0 Meamauun npaMo He yCTaHaB-
imBaeT BO3MOXHOCTb MNPUHYOUTEJIbHOIro WCNONHEeHUA
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COOTBETCTBYIOLLEr0 cornalleHus, ecim ogHa U3 CTOPOH
OTKa3blBaeTCss [OOPOBOMLHO BbIMOSMHATL €ro YCoBMS.
MNopo6bHas cutyauus He co3pgaeT NpobremMy CTONKHOBe-
HUS PENIUTMO3HOrO U CBETCKOro npasa, NOCKONbKY 3auH-
TepecoBaHHas CTOpOHa (KpeauTop) He MMeeT npasa 06-
pawaTtbcsa K CBETCKOMY cyay C 3asBfieHNEM O NPU3HaHUN
1 npuBedeHUU B UCTMOMHEHNE PeLLEHUS, BbIHECEHHOIO Mo
uToram npouegypbl Megnaumn. Takas CTOpoHa Bripase
NNLWb NPeabaBUTL B 06LLEM NOPSIAKEe COOTBETCTBYHOLLEE
MCKOBOE 3asiBfieHNe B CBETCKUI cyA, Kak 6yaTo npoueny-
pa MeguauuuM BOBCe He uMMena mecTta. AnbTepHaTUBOM
05 3aUHTEPecOBAHHOW CTOPOHbI ABMSIETCA MOMOXEHWe
Y. 4 cT. 12 3aKkoHa 0 MeguaLmm, KoTopas paccmaTpveaeT
cornalleHuve, 3akyeHHoe No pesynbratam npoueaypbl
MeauaLumu, B Ka4eCcTBe CAENKW, IOPUAMYECKM CBA3bIBAIO-
el cTopoHbl. B aToM cnyyae mnctel MOXeT ob6paTtutbCs
C UCKOM B CBETCKUM cyf, BbiI6paB HEOOXOAMMOE U fomnyc-
KaeMoe rpaxaaHCKMM 3akoHOOAaTeNbCTBOM CpefdcTBO
nNpaBOBOW 3aLUTbl, OCHOBAHHOE Ha IOPUONYECKOM (hakTe
COBEPLLUEHHON CAENKW.

C 3TOM TOYKM 3peHUs eQMHCTBEHHOM NOTeHUMasnbHoMm cde-
poi B3aMMOOENCTBUSI PENMrMO3HOrO U CBETCKOro npasa
ABNAETCA NPU3HaHWE U NpuBefeHVe B UCTIONIHEHWE peLue-
HWI PENUrMO3HbIX CydO0B (apbuUTparen) CBETCKON BMACTLIO.

MNparmaTtnyeckne NpMYMHbLI B3aMMOAENCTBUSA
MeXAy CBETCKOW BNIaCTbi0 U PEJSIMrMo3HbIMU
cypamu (apé6utpaxamm)

HecmoTpsi Ha U3BECTHbIE UCKNIOYEHUS U3 NPUBEAEHHOIO
paHee obLLero npasuna o 3anpeTte obpalleHus K CBeT-
CKVMM CyAaMm € Npocb60i 0 MpaBoBOW 3aluTe (Hanpumep,
Koraa OTBETHUK YKITOHAETCA OT pacCMOTpeHus fiena B pe-
JIUTMO3HOM CyAe U UCTel, Mony4YaeT paspeLleHne Takoro
cyga Ha obpalleHne K cygy CBETCKOMY), Kraccuyeckas
opmyna «Bblbupas CBETCKUM Cyd BMECTO Cyha penu-
rMO3HOro, Thl NOApPLIBaELLL aBTOPUTET EBPENCKOro npa-
Ba W PaBBWMHCKMX CYAOB»* MCTOPUYECKU He 6bina CTOoMb
cTporon B Poccuu, NOCKONbKY HE3aBUCMMO OT CTereHu
HefoBepuss K BNacTaAM UMW OT YPOBHA aHTUCEMUTM3MA
poccuickme espeun TpaamMumMoHHO obpatlianuck B cyapl 3a
paspeLueHneM CnopoB. ITOT BbIBOP Takxke 06BACHANCS U
OTHOCUTESIbHON GbICTPOTON CYAONPON3BOACTBA U HU3KK-
MU CcyaebHbIMKU pacxofamu.

4 UlynxaH Apyx. OBeH Xaasep. CumaH 26.



Heob6xoauMocTb  YOOBNETBOPEHUS  pacTyLymx
OYXOBHbIX MOTPEOHOCTEN, a TakxXe MPUBEPXKEH-
HOCTb POCCUINCKOro €BpPeMcTBa MHOrOBEKOBLIM
Tpaguumnsaim, ¢ OGHOM CTOPOHbI, MPU3HaHWe 1 no-
nynspu3aums CBETCKOM BNaCTbio anbTepHaTuB-
HbIX (pOpPM paspeLueHns CropoB — C OpPYyrou,
ABNSAIOTCA NPUYMHAMMU, KOTOPbIE B COBOKYMHOCTU
OOBACHAIT MPaKTUYECKYID LEenecoobpasHoCTb
NPU3HaHWS 3a PEeNiMrMo3HbIMU CygamMmm BO3MOX-
HOCTeN, 3aKkpenneHHbIXx PefepanbHbIM 3aKOHOM
oT 24.07.2002 Ne 102-®3 «O TpeTenckux cygax
B Poccurickon ®epepaumn» (ganee — 3akoH O
TpeTenckmx cygax).

O HanMuMm He TONMbKO MPaKTUYECKOW, HO U MpPaBOBOM
BO3MOXHOCTU (PYHKLIMOHUPOBaHUS PENUIMO3HBLIX CYOO0B
(Ha nNpumepe cypoB wWapuarta) B Ka4ecTBe MOCTOSIHHO
OENCTBYIOLLMX TPETEMCKUX CydOB B Mpecce OTMeYan
npefcepartens npeangeHTckoro CoeeTta No npaeam Yeno-
Beka M. ®epoTtos®.

30ecb YMECTHO U HeO6XOQMMO OTMETUTb, YTO YKOPEHUB-
Leecs B CO3HaHMW HaLLIMX rpaXxaaH HeraTMBHOE BOCNPUS-
TVe CydoB Luapuata BO MHOrOM OGBbACHAETCA OTCYTCTBU-
€M MpoeccroHanbHoON N 06LEKTUBHOM NMHAOPMaLn 06
3TOM MHOIFOBEKOBOM MHCTUTYTE, (DYHKLMOHUPYIOLLIEM He
TONMbKO B CTpaHax MycyfibMaHCKoro npaea, Ho u B EBpo-
ne, Hanpumep B AHrMuu.

PenurnosHoin cyp kak gonyctumas ¢popma
NOCTOSIHHO AEUCTBYIOLLIEro TPETENCKOro
cyna (apéutpaxa)

Kak n3sectHo, 3aKoH 0 TpeTencknx cygax yctaHaBnmea-
eT ABe hopMbl TPETEMNCKOro pasbuparenscrea: cyn Ans
KOHKPETHOr 0O criy4as 1 NOCTOSIHHO AEeNCTBYIOLLNIA TpeTen-
CKWUiA cyg.

B onpepeneHHon cteneHn cydbl ad hoc VMMeT MHO-
ro obLiero ¢ npouegypon mMeguauuu, OfHako C Tpems
yHOAMEHTalNbHLIMU  UCKNIOYEHUAMN: CTOPOHA MOXET
o6paTnUTLCA K cyay O6LUer Ipucankumm nnm apomutpax-
HOMY cyfdy Mo BOMPOCY O MNPUHATMU O6ecnedYnTenbHbIX
Mep; MeXyHapoaHO-NpaBoBble HOPMbI, dhefeparnbHbie U
MECTHbIE 3aKOHbI MPUMEHSIOTCA MPU pacCMOTPEeHU fena

5 Lenta.ru/news/2012/04/25/shariat1.
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no cyulecTBy; nNob6eamBLLIAA CTOPOHa MOXET 06paTuTbCs
K cyay O6LLEeN 1opUCOUKLMN UNn K apbutpakHomy cyay C
nNpocb60K O NPUHYAUTENIBHOM UCTIONTHEHUW PeLLEeHNs cyaa
ad hoc.

B cootBetcTBMM cO CT. 3 3akoHa O TpeTenckux cygax
NOCTOSAHHO OEWCTBYIOLLUIN TPETENCKUA Cyn MOXET ObiTb
obpasoBaH (co3gaH) mbbIM - LOPUONYECKUM  JIULIOM,
JOIMKHBIM 06pa3oM yypeXxAeHHbIM B COOTBETCTBUM C 3a-
kKoHogatenbcTBOM Poccurickon depepaunn. Ycnosus
co3faHns (obpa3oBaHus) Takoro cyga MpocTbl — OpU-
OVYEecKoe NUUO [OSMKHO MPUHATL pelleHne 06 3ToM,
yTBEpPAUTL NOJOXEHME O CYAEe U CMUCOK MOTEHUManbHbIX
apouTpoB. Kak TONbKO 3TU HECNOXHble TpeboBaHWA COo6-
NofeHbl, NOCTOAHHO AEVCTBYIOLLNA TPETENCKUIA Cy CUU-
TaeTca Co3faHHbIM, MOXET (PYHKLMOHMPOBATL, NP 3TOM
CaHKLUs1 CBETCKOW BnacTu Ans nermtuMmaumm ero cospga-
HUS He TpebyeTcs.

CoOTBETCTBEHHO, fobasi penurnmosHas opraHmsauus
(MpUMEHUTENBHO K MHOOGOMY BEpPOMCMNOBEOAHMI0) MOXET
co3fatb TPETENCKUA cyg UNM 3akpenuTb 3a YXe Co3-
OaHHbIM 1 paboTaloLLMM PENUIMO3HLIM CYAOM (KOTOpbINA
B 0O6bIY4HOM CBOEM pEXUME HUKOMM 06pa3oM He conpwu-
KacaeTcsi CO CBETCKOW BNACTbi0) PyHKUMM U MOTHOMOUMS
TPETENCKOro Ccyfa B CMbICIe yKa3aHHOro 3akoHa. YTobbl
Takow cyfd 6bi NPU3HaH CBETCKOW BnacTbio, 06pa3oBaB-
Lee ero lopuanyeckoe NUUO OOMKHO MOCTaBUTb B U3-
BECTHOCTb COOTBETCTBYIOLUMIA CyA OO6LLEN IOPUCOVKLUMK
U apbuTpaxkHbI cyd, NPeACTaBMB A1t OEMOHNPOBaHUS
OOKYMEHTbI O CO34aHuUM MOCTOSHHO AEWCTBYIOLLIEro Tpe-
Tenckoro cyaa. B pesynbrate CTOPOHbI, NpUHMMaBLLVE
ydyacTne B TPETENCKOM pasbupartenbCcTBe penvrmo3Horo
cyaa, Bnpase o6palliatbCs B 9TU CyAbl C 3asBNEHUAMN 06
ocnapviBaHuM UM NPUHYAUTESIbBHOM WUCMONTHEHUWN peLue-
HWUIA, BbIHECEHHBLIX MOCTOAHHO AEMCTBYIOLLIMM TPETENCKUM
cyaom.

HeyameuTenbHo, 4TO Aen 06 ocnapvBaHnn 3aKOHHOCTHU
o6pasoBaHua (y4pexgeHusa) NOCTOAHHO AeNCcTByloLe-
ro TPeTEeNCKoro cyaa HeT, BMecTe C TeM CBETCKMe cyApl
paccmartpuvBaroT BONpochl 06 MMEBLUMX MECTO HapyLue-
HUAX NpM POPMMPOBaAHUKN CcOCTaBa TPETEWCKoro cyaa,
ero KoMneTeHumnn, JoMyLLEeHHbIX NpoueccyasnbHbIX He-
joyeTax npv paspeLleHnn KOHKpeTHbIX aen. Moatomy
penurnosHole, B TOM YuUCne paBBUMHCKWE, CYyAbl MOTYT
CUMTaTbCA MOCTOSIHHO AEWCTBYIOLLMMWU TpeTencKMMun
Cydamm B KOHTEKCTE NOMIOXeHUI 3aKkoHa O TPeTENCKMX
cypax.



CnenyeT OTMETUTb, YTO Hanbonee Ba>KHOM Npo6-
NeMON, CBSA3AHHOW C MpPU3HAHWEM 3a penuru-
O3HbIMW cydamMu npaBa (QYHKLMOHMPOBATL B
Ka4ecTBe TPETENCKUX, SABMAAIOTCA BO3MOXHOCTU
N NepcrnekTVBbl OCMapuBaHUs W/WNU NPUHYLAN-
TENbHOrO WCMOSNIHEHUS PeLUeHUA PEenUrmo3HbIX
CyOoOB B COOTBETCTBYIOLLUMX CBETCKUX cydax. ITo
COOTHOCUTCS CO CMOPHbIMW BOMpoOcaMn MnpaBo-
NPUMEHEHUS: MPUMEHEHNE PEeNUrMo3HbIMU Cyaa-
MW HOPM PENUrMO3HOro npasa, HemnpuMeHeHue
CBETCKOro npaea (maTepuanbHoro npasa P®)
M BO3MOXHbIA MPAMON KOH(IIUKT PEIUrMO3HOro
N CBETCKOro npasa.

JaHHble I'IpO6J'IeMbI BbITEKAKOT U3 NONOXeHusa cT. 6 3a-
KOHa O TpeTeIZCKVIX cypgax, cornacHo KOTOpOI7I yCTaHaBU-
BaKOTCA HOPMbI, a TakKXe NpUopuTteT HOpPM, NpUMeHAEeMbIX
npu paspewleHnn gerna no Ccywlecrtsy.

PenurnosHoin cyp (apébutpax) npotus
NOCTOSIHHO AEUCTBYIOLLIEro TPETEeNCKOro
cyaa

3aKoHOM O TPeTencKux cygax ycTaHaBnmMBaeTCA BO3MOX-
HOCTb NMPVYMEHEHUs (MOMMMO MEXAYHapOAHO-MPaBOBbIX
HOPM W MOSIOXEHU 3akoHopaTenscTea P®) npasun ge-
noBOro o6opoTa.

C 1 mapta 2013 r. BCTynawT B CUNTy U3MEHEHUA B CT. 5
'K PO, cornacHo KOTOpPbIM UCKSIO4aAETCs CMOBO «Aeo-
BOM» U3 KOHCTPYKLMM «[eN0BON 060pOT», U, TaKUM obpa-
30M, 3aKOH B HOBOW pefakLumu no cyLlecTBy onpegenser
06bl4aun Kak A0NroBpeMEHHbIE NPU3HAHHbIE MUCbMEHHbIE
UNW HenucaHble npasuna, NpUMeHsaemMble B NMobon cdepe
YernoBEeYECKOM XM3HUS. Bbino 6bl yOUBUTENBHO, eCn Obl
PENUrMO3HbIA 3aKOH, B TOM YUCIEe €BPENCKUA, HOCALLMIA
SIPKO BbIpaXXEHHbIA HaLUWOHASIbHbIA XapakTep, He Mor 6bl
6bITb PACCMOTPEH B Ka4eCTBe Takux obbl4aeB ans uenemn
3akoHa 0 TPETENCKUX Cyaax M rpaKAaHCKOro 3akoHofa-
TenscTtea P®.

MopTBEpXAeHMEM TOMY SBNSIOTCA HE TOJSIbKO NMpU3HaHue
3apy6eXXHON N POCCUNCKON NPaBOBOM LOKTPUHON 06bl4as
B Ka4yecTBe NpaBOBOro MCTOYHWUKA, B3aMMHOW CBS3W re-
He3uca NpaBoBOro obbi4as ¢ TPagUUMOHHLIMU HOpMaMMU

6 Cratbu 1, 2 ®egeparnbHoro 3akoHa ot 30.12.2012 Ne 302-®3.
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Mopanu, HoO U nNpu3HaHue 06bl4asn eCTeCTBEHHbIM UCTOY-
HWUKOM PEeNIMrmMo3HOro npaBa7.

BesycnosHo, BONpOC 0 AOMNYCTUMOCTU PaCCMOTPEHNUS B
Ka4ecTBe 06bl4as (Mnn 06bIYHOro NpaBsa) PefMrmo3HbIX
HOpPM TpebyeT OTAEeNbHOro U 06CTOATENLHOIO aHannsaa.
BmecTe ¢ Tem gaHHas npobnema He aBnseTca dyHpa-
MeHTanbHOM M1 pellawuwen ona uenen obcyxpgaemon
TeMbl, NO3TOMY 3[ecCb U fJanee npes3roMmnpyeTcs, 4YTo
HOPMbI PENUIrMO3HOro npasa, NPUMEHAEMOro paBBUH-
CKMMW cyfamu Ha Tepputopum P®, moryT paccmartpu-
BaTbCH B KayecTBe obbl4as B CMbICNe, npuaasaeMom
emy cT. 5 TK P® (B oxvmpgaemorn pepakuum npoekta
K PO).

Paspeluasi crop Mo cywecTsy € MpUMEHeHVeM
HOPM PEeNIMrMO3HOr0 3akoHa, PEenUrMo3HbIN cya
ucnonb3yeT MNpuU3HaBaeMble CBETCKOW BNacTbio
o6bl4an B Ka4ecTBe MpaBOBbIX MCTOYHMKOB.

BesycnoBHO, Hen36exHbl NPOTMBOPEYNs MexXZy npu-
MeHsIeMbIMM 06bl4asMn (HOpMaMu PenMrmo3HoOro 3a-
KOHA) 1 MMEeLLIMMUN 0693aTesIbHYH U NPEeBannpyoLLYyo
IOPUONYECKYIO CUJTY MONMOXEHUSIMU CBETCKOro mare-
pvansHoro npaea. Takue NpPOTMBOPEYNsT OOMXKHbI pe-
WwaTbCs B MOJSIb3y CBETCKOro npasa cornacHo n. 2 cT. 5
K PO.

OpHako BO3MOXHbI KOH(MMKT MPMMEHUMOro npasa cam
no ce6e He paccMaTpuBaeTcs 3aKOHOM O TPETEWMCKMX Cy-
[ax, a TaKXe pPOCCUIACKMMM MpoLieccyasibHbIMU Koaekca-
MW B KQ4eCTBE OCHOBaHWS 4 OcnapuBaHus Un oTkasa
B NPVBEAEHUN B WCMOSIHEHWE PeLUEHUst MOCTOSIHHO Aeii-
CTBYIOLLIErO TPeTecKoro cyaa. HassaHHble 3aKoHbI ycTa-
HaBNMBaOT aBCOMOTHO MAEHTUYHbIE YCNOBUA U OCHOBA-
HUS 4Ns TaKOro ocnapueaHus®:

7 Heobxognmo OTMETUTb, YTO B HACTOSLLEE BPEMS EBpeEVicKoe
Pennrno3Hoe npasBo NPUMeHAEeTCA B Ka4eCcTBe paBoBoro pe-
rynsropa (MCTOYHMKA) B chepe 4acTHOro rnpaBa B HOCSILLEV
CBETCKMU XapaKTep npaBoBOM cucteme coBpemeHHoro [ocy-
Aapctea Vispannb. [Npyn 3TOM B OCHOBE MPaBoONpUMEHEHWS 110
4acTHOMPaBOBbIM Criopam JIEXUT OrPOMHbIF Kopryc (nmero-
Wmii 06a3aTesibHbIv, UMMEPATUBHBIV XapakTep [OKYMEHTap-
HbIVi MaceuB) Tak HasbiBaemovi ycTHovi Topel (Tanmyna), nepe-
JfaBasLueyicsl B TeHeHne MosyTopa TbhiCSY JIET U3 MOKOeHMs
B 10KOJIEHNe [0 TOro, Kak oHa Oblna 3anucaHa (CyLyecTByroT
Uepycanumckmii u BaBunoHckuii Tanmygel) v 3anedaraHa (6o-
J1ee N3MeHeHWs B TEKCTbI TasiMy[0B He BHOCATCS).

Cratbmn 42, 46 3akoHa o TpeTtevickux cygax; cT. 233, 239 AlIK
P®; cT. 421,426 ITIK P®.
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u TpeTeVICKOG cornalleHue fBnsieTca HegencTBUTENbHbLIM
Nno OCHOBaHUAM, NpeayCMOTPEHHbIM 3aKoHOM 0 TpeTe|71-
CKMX cyaax nian NMHbiMm qae,qepaanblm 3aKOHOM;

m peLleHne TPETeNCcKoro cyaa BbIHECEHO MO Cropy, He
npenycMOTPEHHOMY TPETENCKUM COrnalleHneM unm He
noanagaroLLemMy Mof ero YCnoBus, 6o COaepXuT Mo-
CTaHOBMIEHNA MO BOMPOCAM, BbIXOAALLUMM 3a Mpepesbl
TPeTencKkoro cornalleHns. Ecnu BbiBoabl TPETENCKOro
cyda mo BOMpocaM, KOTOpble OXBaTbIBAlOTCA TpeTei-
CKUM cormalueHnem, MOryT 6biTb OTAE/EHbI OT BbIBOAOB
MO BOMPOCAaM, KOTOPbIE He OXBAaTbLIBAOTCA TaKUM Corfa-
LLIEHMEM, MOXET 6bITb OTMEHEHA TOSLKO COOTBETCTBYI0-
LLIaA YaCTb peLueHus:;

W COCTaB TPETEWMCKOro cyga wunm TpeTenckoe pasbupa-
TENbCTBO HE COOTBETCTBOBASIN MONOXEHUAM 3akoHa O
TPETENCKMX cyaax;

m CTOPOHA, NMPOTUB KOTOPOWM MPUHATO peELLEHNE TpeTewn-
CKOro cypa, He 6bina JOMKHbIM 06pa3oM yBegoMseHa
06 n3bpaHun (Ha3Ha4yeHun) TPeTenckux cygenm unm o
BPEMEHU U MeCTe 3acefaHus TpeTenckoro cyga nméo
no gpyruMm npuyMHam He morfa npeacTaBuUTb TpeTen-
CKOMY Cyfly CBOU OObACHEHWS;

m CMOp B COOTBETCTBUM C dhefepasibHbIM 3aKOHOM He
MOXeT ObITb NPeAMeTOM TPEeTencKoro paséuparenb-
cTBa,;

m PELLIEHWE TPETENCKOrO Cyaa HapyLLaeT OCHOBOMonarat-
LLiMe MPUHLUWIbI POCCUICKOro NpaBa.

Cam hakT oTCyTCTBUS KOH(AMKTA 0Obl4as U MPUMEHNMO-
ro MaTepuasnibHOro CBETCKOro npasa B nepeyHe OCHoOBa-
HWA ANa ocnapuBaHUs Un HenpuBeLeHUs B UCMONHEHNE
peLlleHnit NOCTOAHHO OEUCTBYIOLLEro TPETENUCKOro cyaa
ABMAETCA MOBOAOM AN aHanusa Borpoca O MNpaBOBbIX
NocnefcTBUAX UrHOPUPOBAHUS PENUTMO3HBIM CYAOM, Bbl-
NOSHAIOLWNM PYHKLMW TPETENCKOro cyaa, Hann4us Tako-
ro KOHMKTA.

Kak cnepyet n3 n. 1 c1. 46 3akoHa 0 TpeTencKux cygax,
KOMMETEHTHbIN CBETCKWUI CYA, KOTOPbLIM paspeLuaeT BOnM-
poc 06 ocrnapvsBaHuM UNN MPUBELEHUM B WCMOJNHEHWE
peLueHnit NOCTOSAHHO AENCTBYIOLLIEro TPETENCKOoro cyaa,
He uMeeT npasa W NONTHOMOYNIA NepeoLieHnBaTb fokasa-
TENbCTBEHHYIO 6a3Y, YCTAHOBINEHHYIO TPETENCKMM CYA0M,
a paBHO OTMEHSATL peLLeHVe TPEeTENCKOro cyaa U Hanpas-
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TEMA HOMEPA:
OroBopka 0 ny6/M4HOM NopsaKe

NSATb [eno Ha HOBOE PacCMOTPEHME, B TOM YuMchie Mo Mo-
TUBY HENPABWUIIBHOTO NMPUMEHEHUSI HOPM MaTepuanbHOro
npaea.

Tonbko HapylleHue Haubonee BaXHbIX, PyHAaMeHTasb-
HbIX MOSIOXEHUIA POCCUMCKOro npaesa, ero OCHOBOMOna-
raloLmx NpUHUMNOB ABMSETCA OCHOBAHMEM AN OTKas3a B
nNpUBEAEHUN B UCMOMHEHNE peLleHus TPETENCKOro cyaa.
MoaTeBepxxgeHMeM OaHHOro Teauca ABMSEeTCS Kak JOKTpU-
Ha, Tak 1 o6LUMpHas cyaebHas NpakTuKa, aHanm3 KoTopom
No3BONAET MNPUNTU K YKa3aHHOMY BbIBOAY.

B uactHocTh, C.B. HuKONMIOKMH cyMTaeT, 41O rocypap-
CTBEHHbIA CyA He OOMKEeH 3aHMMaTbCs NPOBEpPKON npa-
BUIbHOCTU NMPUMEHEHNS TPETENCKUM CyAOM HOPM MaTe-
puansHOro M npoueccyansHoro npaea, T.e. He OOMXeH
BbIMOSMHATL CBOEOOPA3HYIO KaCcCaUMOHHY (PYHKLUMIO MO
OTHOLLIEHUIO K peLLeHnsaM TpeTernckoro cyaa. lNpm aToM oH
OTMEYaeT, YTO Jaxe HernpasuiibHoe NPUMEHEHNe TpeTen-
CKUM CyAOM HOPM MaTepuanbHOro UM npoueccyanbHoro
npaBa He O3Ha4aeT, YTO ero peLleHue B Cuy 3Toro o6-
CTOATENLCTBA NOANEXMUT OTMEHE®.

Mpeangnym BAC PO B lMocTtaHosneHun ot 19.09.2006
Ne 4780/06 oTMeHWN cocTosBLUMECS NO Aeny cyaebHble
aKTbl, KOTOPbIMU GbINI0 0TKA3aHO B BblAaye UCMONHUTESb-
HOro NncTa Ha NPUHYOUTENBHOE WCMOJSIHEHWE peLleHUst
TPEeTENCKOro cyaa Co CCbINIKON Ha HEBO3MOXHOCTb 3aLLu-
Tbl OTCYTCTBYIOLLErO Y 3a9BUTENSA MpaBa Mo HUYTOXHOWN
caenke. o MHeHMIO cyde6HbIX MHCTaHLUUN, akT TpeTeu-
CKOro cyda HapyLlan ocHoBornonarawmowuye npuHUMbI
poccuinckoro rnpasa.

OpHako lMpeangnym BAC PO nop4epkHyn, 4To, MpoBe-
psAs Te3UC O HUYTOXHOCTWU CAENKW, ObIBLUEN OOBLEKTOM
paccMOTPEHUs TPETENCKOro cyaa, apobuTpaxKHble cyapl
haKTMYECKM MOBTOPHO paccMoTpenu TpeboBaHUs uUcTua
no cyLLecTBY cropa. Takxe 0TMeYeHO, YTO BbIBOA, O HUY-
TOXHOCTW COENKM Kak OCHOBaHue A oTKasa B Bblgade
WCMONHUTENBHOrO NUcTa caenaH 6e3 aHanuaa Toro, Ka-
Kre MMEHHO OCHOoBOMoNaraoLme NPUHLMNLI POCCUNCKOro
npasa HapyLleHbl TPETENCKUM CYAOM.

AHanornyHyo no cytn nosuumio 3axsan MNMpesvgnym BC PO
B MocTtaHoBneHun ot 02.06.1999 Ne 19n8-99np, npusHas

9 HukonoknH C.B. OcobeHHOCTn ocrniapvBaHusi PELLEHU Tpe-
Tevickux cynos // BecTHuk apbutpaxHovi npaktuku. 2011. Ne 1.
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npasunbHbIM onpegeneHne Mocropcyaa o npyeBefeHun B
WCMNOJIHEHVE M Bblfadye UCMOSNHUTENBHOro NncTa naTBun-
CKOMY OpUANYECKOMY NULY, HECMOTPS Ha npoTecT [eHe-
pansHoM npokypatypbl P®, 3asBnssllen O HapyLUeHWUU
HOpPM MartepuansHOro npasa npu NPUHATUM peLleHns nat-
BUINCKMM rocyfaapcTBeHHbIM cyfoM. MNpu sTom MNpesnanym
NpsMO yKasasn, 4To AOBOfAbl MPOKypopa O HENpPaBWUIibHOM
paspeLleHMn BOMpocoB O BasltloTe CMOPHOro ob6a3aTerb-
CTBa, BUHE OTBETYMKA U CPOKE MCKOBOW [aBHOCTW HEO6O-
CHOBaHHbI, TaK Kak Mpu paccMOTpeHuu xopatamcrsa o
paspeLleHUn MPUHYAUTENIbHOrO UCMOSTHEHNS  peLleHus
WHOCTPaHHOro cypa Ha Tepputopun P® cyn He Bnpase
NnpoBepsATb 3aKOHHOCTb 1 060CHOBAHHOCTL CaMOro peLue-
HUA, B KOTOPOM CMOPHbIE BOMPOCHI HALLIN OTpaXeHue.

Moo HapyweHneM ocHoBoMonaralLwmx NPUHLKUNOB poC-
cuiickoro npasa BAC P® noHumaer:

m yLiep6 CyBepeHWUTeTy unM 6e30nacHOCTM rocyaapcTea
NCMOSIHEHMEM peLLIEHUs TPETENCKOro Cy/a;

m yulemMrieHme nHrtepecos 60NbLUMX CoUManbHbIX rpynn;

m HapyLLUeHne MNPUHLMMNOB MOCTPOEHUS SKOHOMUYECKOWN,
NoNUTMYECKON, MPaBOBOM CUCTEMbI FOCYLAPCTBa;

m JeCTBMSA, 3aTparmearoLme KOHCTUTYLIMOHHbIE NpaBa U
cBO6OMbI FpaXxaaH;

m [eficTBMSl, MNPOTMBOPEYallMe OCHOBHbIM MpUHLMMAaM
rpakgaHcKoro 3akoHofaTenbCcTBa, K NpuMMepy paBeH-
CTBO Y4aCTHUKOB, HEMPUKOCHOBEHHOCTb COGCTBEHHOCTM
n ceo6oakl gorosopa'.

Takoe TONKoBaHue (XOTH U He Mpu3HaHHoe 06Leobs3a-
TENbHbIM) OOGBACHAET MO3MLMIO KacCalMOHHOro cyga —
®AC MOCKOBCKOI0O OKpyra, KOTOpbIi B MOCTaHOBMEHMUSAX
oT 30.01.2007, 31.01.2007 Ne KI-A41/13932-06 u ot
30.08.2011 Ne KI'-A40/8986-11 ykasari, 4TO HUYTOXHOCTb
COEnKM rno OCHOBaHWUAM, YCTAHOBMEHHbIM CT. 169 K P®
«HenencTBUTENbHOCTb COENKU, COBEPLUEHHOM C LEnbio,
NPOTUBHOW OCHOBaM MpPaBoOMopsifka U HPaBCTBEHHOCTMU»,
NO3BOJIAET FOBOPUTL O HAPYLLEHUW NYBNNYHOrO nopsiaKa.

[aHHOe TonkoBaHve Takxe OObLACHAET Mo3uumio cyda
KaccaunoHHom nHctaHumm — OAC 3anagHo-Crnbmpckoro

10 Cm.: OnpegenerHve BAC P® ot 28.04.2012 Ne BAC-5156/12.
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OKpyra, KOTopbli B MocTtaHoBfneHun ot 26.10.2012 no
neny Ne A67-9053/2006 ocHoBononaralwumMn nNpuHLK-
namm pPOCCUICKOro npasa cyesn oTpacreBble MPUHLMMbI
rpaxxaaHcKoro 3akoHofaTenbCTBa: MPUHUMN paBeHCTBa
YYaCTHUKOB rpaXKAaHCKMX OTHOLLUEHWA W MpUHUMN paBs-
Horo obecne4YeHns BOCCTAHOBNEHUA HapyLUEHHbIX Mpas.
Mpn 3TOM KaccauMoHHbIA CYL, NocuuTarn, YTo HapyLUeHu-
€M OCHOoBoOMomnararmLMxX NPUHLUMUMOB POCCUNCKOro npasa
6yneT HapyLLeHe Ny6n4Horo nopsiaka — npasoBOK Ka-
Teropun, NPUMEHAEMON N UCMONbL3YyeMOon B MeXayHapoa-
HOM 4acCTHOM rpaBe B Ka4ecTBe OCHOBaHWA ON1s oTKasa
B NPU3HaHWUM U NPUBELEHUN B UCTIONHEHNE MHOCTPaHHbIX
apouTpaxHblx pelueHun. B csoto ovepefb [Npesnamym
BAC P® B n. 29 VMIHdopmaLumoHHoro nuceMa ot 22.12.2005
Ne 96 v NoctaHoBneHmn ot 20.03.2007 Ne 15421/06 pasb-
SICHWM, YTO NYO6NMYHBIA MOPSAOK OCHOBAH Ha npuHumMnax
paBeHCTBa CTOPOH rpaXKAaHCKO-NPaBOBbIX OTHOLLEHWH,
[06POCOBECTHOCTM UX MOBEAEHUS, COpa3MepPHOCTN Mep
rpaxxaaHCckon OTBETCTBEHHOCTM MOCNeACTBUAM NpaBoHa-
pYLUEHUSI C YHETOM BUHBI.

®AC Bonro-Bsitckoro okpyra nop ocHoBoronarawLm-
MU MPUHUMNAMU POCCUMNCKOrO MpasBa TOXe MNOoHMMaeT
Ny6nNYHbIN NOPAJOK, & KPOME TOro, KOHCTUTYLIMOHHbIE
NPVHUMMBI, OCHOBBLI Mpasonopsagka, NPUHUMNBLN npasa
(MocTtaHoBneHue ot 12.04.2007 Ne A31-7310/2006-8).

N3 ykasaHHOro cnegyet, 4TO B OTCYTCTBME 3akKoHoAOa-
TENbHO 3aKPEMNJIEHHOro TEPMUHA «OCHOBOMONarawLme
NPVHUMMNBLI UM MONTIOXKEHWSA POCCUMICKOro Mpasa» cynbl
no genam o6 ocrnapvBaHWM peLLeHniA TPETENCKUX CynoB
o6nafaloT U3BECTHOW AMCKpeLnel B BOMPOCE O TOM, YTO
cuuTaTb B KOHKPETHOM Cllyyae HapyLLUeHMEM OCHOBOMO-
nararLmx NpUHLMNOB POCCUICKOro Npasa.

CBuUOEeTeNsCTBOM TakoW OUCKPELNN ABNSETCA HEOLHO-
pPOAHOCTL CyAebHOM NpakTUKM No nccnegyemMomy Bon-
pocy, paBHO Kak M NPSIMO MNPOTUBOMOSNOXHbIE MHEHUS,
BbICKa3blBaeMble B AOKTpuHe. Tak, BONpeKu npuse-
OeHHbIM Bbiwe npumepam, C.B. HukontokmH nonaraer,
4YTO poccurickas cygebHas npakTuka oTBepraeTt nps-
MYIO MPOEKLMIO KaTeropum «nyo6rnndHbli Nopsgok» Ha
NOHATME «OCHOBOMONarawLine npuHUMNLl npaesa»’!,
B TO BpeMsa Kak [N.K. [MuUTpmeBa 9TW MOHATUA OTOX-
nectBnseT'?.

" HukomokuH C.B. Yka3s. cou.
2 imutpuesa I.K. MexgyHapogHoe 4acTHoe rpaBo (4YacTb
Tpetbsi FK P®). M., 2002. C. 120.



MmetoTcs oToenbHble NpMMepbl NPU3HAHUSA HapyLUeHus-
MW OCHOBOMOMArarLLmMx NPUHUMNOB POCCUMCKOro npasa
(MOMUMO He BbI3bIBAKOLUX COMHEHMS MPUHLMMNOB MpaBa
Ha 3alMTy Npasa fvua y4acTBOBaThb B MPOLECCE, B KOTO-
pPOM paccmaTpuBaloTCA BOMPOCHI O ero npaBax 1 06583aH-
HOCTAX'S, 4TO 3aKpensieHo B 4. 1 cT. 46 KoHcTUTyLMun PO),
HapyLUEHWIA OTpacneBbIX NpoLeccyanbHbIX MPUHLMNOB —
COCTA3aTENbHOCTU U paBHOMpPaBMUs CTOPOH.

MpepncTaBnseTcs, 4TO 3TOT paccMaTpuBaeMblii U NOTEH-
uManbHO OMacHbI (Ans PenurMo3HOro cyfa) Kputepui
Mor 6bl KacaTbCsl B MEPBY0 odepeab 6padyHO-CeMerHbIX
CMOPOB — TPaAMUMOHHON pa6oTbl PENUIMO3HbIX CYLOB
(C y4eTOM MMEOLLMXCA OTAENBHBIX PEIMIMO3HBIX HOPM 06
OTCTYMJIEHUM OT MPUHLMMA UMYLLECTBEHHOMO pPaBeHCTBa
Cynpyros B 6pake 1 npy ero pacTopxeHuu). BmecTe ¢ Tem
B [@HHOM Cly4ae 3TO He co3aaeT Npobnembl, MOCKOSbKY
6payHO-ceMENHbIE CMOPbl UCKIOYEHbI U3 KOMMETEeHUMU
TPeTencKmx CynoB.

YTo KacaeTcsl rpaxnaHCKUX CropoB, OymMaeTcs,
YTO KOH(UNUKT (HECOOTBETCTBUE, MPOTUBOpPEYME)
MeXay HOpMaMu POCCUIACKOTrO MaTepuarnbHOro
(oTpacneBoro) 3akoHofaTenbCTBa U PENUrMO3HbI-
MW HOpMamy — O6bl4asiMK, KOTOpble MOTYT Mpu-
MEHSATbCS  PeNIMrMo3HbLIMU  CyAaMKn, He [OIKeH
CINYXWTb OCHOBaHMEM AJ1s OCNapyBaHUa peLLeHus!
TPEeTercKNX CyoB B UCCiefyeMOM KOHTEKCTe.

PaBHbIM 06pa3om HenpuaHaHue B 06LLEM Cryvae B Kade-
CTBe [A0MyCTUMOro CpefCcTBa AOKa3blBaHNS B PABBUHCKOM
cyfe CBMAETENbCKMX NOKa3aHnn 61IM3KNUX POACTBEHHUKOB
CropsLLMX CTOPOH (4TO MpUemMnemo u onycTMo B CO-
OTBETCTBMM C KAHOHaMu POCCUINCKOro npoLeccyansHoro
npaea) caMo no cebe He AOMKHO CNY>XWUTb OCHOBAHUEM
ONna yTBEPXAEHUA O HapyLleHWUM OCHOoBoMonaralwmx
NPVHLMUMNOB Npasa.

Cratbenn 1 TK P® ycTaHOBNEHbI OTpPacneBble NPUHLMMbI
rpaxxaaHCcKoro 3akoHogaTtenbCTBa — pPaBEHCTBO Yy4acT-
HUKOB rpaXkJaHCKMX OTHOLUEHWN, HEemnpUKOCHOBEHHOCTb
CO6CTBEHHOCTN, cBO6OAa [orosopa, HeponycTUMOCTb
NPOV3BOSILHONO BMeELLATENbCTBA KOro-nMbo B YacTHble
dena, 6ecnpensaTCTBEHHOE OCYLLeCTBEHNE rpaXKaaHCKUX
npas, obecrneyeHne BOCCTAHOBIIEHUS HAPYLLEHHbIX Mpas
M X cyaebHon 3aLuTbl.

TEMA HOMEPA:
OroBopka 0 ny6/M4HOM NopsaKe

BHe 3aBUCUMMOCTM OT AOrMaTUHHOCTU HOPM, OMpeaensio-
LLUMX MOBefEeHNEe BepylLUMX U PeSIMrMo3HbIX FpaxmaH,
CBOEO6PA3HON MMMNEpPaTMBHOCTU MMM NpesonpeneneH-
HOCTW MX NOBEEHUS B CMbIC/E CMeOBaHNS YCTAHOBIEH-
HbIM PENUrMO3HLIM HOPMaM, UMEHHO B CUMy mpuHUMNa
cBOGOAbI OrOBOPa ero CTOPOHbI MepefarT paccMoTpe-
HWe 6ydyLuMX CMOPOB Ha paspeLueHue TPeTenckoMy pe-
nurnosHomy cyay. MNpu aToM Takue CTOPOHbI 3apaHee Bbl-
paXatoT cornacue ¢ NpUMeHeHMeM PenmnrmosHbIX Npasus
N HOPM, HECMOTPS HA BO3MOXHOE UX PACXOXAEHWe C no-
NOXEHUSIMU CBETCKOro MaTepuanbHOro rnpasa, 3apaHee
COrnaLLaloTCcs NPU3HaTh B Ka4eCTBE OKOHYaTesIbHOro pe-
LLeHMe Penmro3Horo cyda v o6s3yloTcs ero 4o6pOoBOSib-
HO WCMOMHSATE.

OcnapvBas BMOCNEACTBUN PELLEHME PENUTMO3-
HOro cyfa, 3awmuiascb OT ero Npu3HaHua U uc-
NOSIHEHMA CpeacTBamMu CBETCKOW BacTu, BblOBU-
ras [OBOA4 O MPOTMBOPEYMM pPELLEHUsT OCHOBaM
POCCUNCKOro mnpaea, COOTBETCTBYHOLLAA CTOpPOHa
OencTByeT HeJob6pOCOBECTHO, AOMycKas 310yno-
TpebneHne npaBOM B LMBUIIUCTUHECKOM CMbIC-
ne. bygetr 3noynotpebneHvemMm Takxe W [[OBOA
TakoW CTOPOHbl OTHOCUTESIbHO CBOEW 6O0JibLIen
MaTtepuanbHO-NpaBoOBON  3aLUMLLIEHHOCTU  CBET-
CKVM MpaBoOM, HEXeNN MpaBoM PeMrMo3HbIM, Mo-
CKOJIbKY B MPOTUBHOM CJlydae CTOPOHa He OoShKHa
6blna BblpaXxaTb CBOe JOOPOBOSILHOE corfacme Ha
paspeLleHne gena penurmo3HbiM cyaom, 4eNCTBY-
IOLLMM B KQ4eCTBe TPETENCKOrO.

[MokasaTtenbHbIM ABNSETCA MEeXOYHAapOAHbIN OMbIT UC-
NonNb30BaHWA KOHCTPYKLMW PENUIMO3HOro cyaa B KavecT-
BEe BHYTPEHHEro TPeTenckoro cyga. Tak, aHrnmunckmui Ap-
6uUTpaxHbIn akt 1996 r. NpAMo MKcMpyeT nNpaso, B TOM
yucne PenurnosHoro cypa, OenCTBYIOLLEro B KayecTse
NMOCTOSIHHOrO apbuTpaXKHOro opraHa, paspeluarb nop-
CyQHble rpaxaaHcKme crnopbl'* B COOTBETCTBUM C NPaBOM,
BblI6paHHbLIM CTOPOHaAMW AN151 MPUMEHEHUS K CYLLIECTBY MX
OTHOLLIEHWIA, & ecnn Takoe NpaBo He COorfacoBaHo — Mo
ycMmoTpeHuio apbutpaxa. Mpu atom B § 1 ¢T. 46 AkTa npsi-
MO OnpefeneHo, YTo BbIGPaHHbLIM CTOPOHaMM NPaBoM He
0653aTeNbHO AO0MKHO 6bITh MaTepuarnbHoe Npaso AHIMUN.

HeyauBuUTENbHO, YTO KOHCTPYKLUUW «HapyLleHUe npuH-
LMNOB aHMIMINCKOro npaBa» Kak OCHOBaHWs Afis ocna-

8 Cm.: lMoctaHosneHne KC P® ot 26.05.2011 Ne 10-T1.
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pUBaHWS peLleHus pPeirMo3HOro cyna, OencTByloLle-
ro B Ka4ecTBe apObUTPaXXHOro opraHa, B TekcTe AkTa
1996 r. HeT.

OpHako OCHOBaHMEM K OTMEHe SIBNSIeTCA HapyLlleHue
ny6amMyHoro nopsgka. VIHTepecHbIM MpuMepoM npume-
HEeHWs1 JaHHOW KOHCTPYKUMM ABnsieTcs aeno Soleimany v.
Soleimany (1998)'°. B HeM aHrMUIACKMIA ANENNSALNOHHbIN
CY[, NpU3Han HapyLleHneM Ny6snYHOro nopsaka UrHopu-
poBaHve paBBMHCKMM CynoM JIoHOOHa YCTaHOBMEHHOro
UM hakTa NPoOTMBOPEUMA 3aKJIIOHEHHOIO CTOPOHAaMMK [0-
rosopa HopMam 3akoHogaTenbcTtsa VpaHa (rocynapcTeo
CTOPOHbI — MocTaBLUMKa No forosopy). C To4KM 3peHus
€eBpencKoro npaesa akT HUYTOXHOCTU JOroBopa B CUiy
npoTneBopeynss npasy lpaHa He vmen lOpPUONYECKOro
3Ha4YeHus, HO ANeNnNSALMOHHbIA CyA HE NPU3HaN peLleHne
paBBMHCKOro cyaa.

AscTpuiicknin ApbutpaxHsii akT 2006 r. Takxe npego-
CTaBNseT CTOPOHAM TPETENCKOro pasbupaTenscraa nos-
Hyt0 cBO60OY B Bbl6Ope NpumeHMmMoro npaea (§ 603), a B
KayecTBe OOHOM0 N3 OCHOBAHWI K OCNapvBaHWUIo peLLeHNs
TpeTenckoro cyna (apbuTtpaxa) HasblBaeT NPoTMBOpeYme
npoLegypbl paspeLleHns cnopa u CO6CTBEHHO UTOMOBOroO
pewenns dyHOamMeHTanbHbIM LEHHOCTAM aBCTPUIACKOM
npaBoBoi cuctemsl (§ 611).

M3 ykazaHHOro onpeneneHHo crnegyeT, YTo HenpyMeHe-
HWEe HOPM MaTepuasnbHOro npasa (ecrnv TONbKO BblIGOP
TaKOro npaea He 6blf1 COrNIacoBaH CTOPOHAMM) He MOXET
SIBNATHCS OCHOBaHWEM [l OTMEHbl peLUeHUsi TpeTew-
CKOro cyaa Mo MOTMBY HapyLleHUst (hyHOaMeHTasnbHbIX
NpaBoBbIX LIEHHOCTEN WU MyGIMYHOrO Mopsigka, Mo-
CKOJIbKY 3aLLMLLaeMOi LIEHHOCTbIO KaK pa3 U npusHaeT-
csl 6eccropHoe NpaBo CTOPOH Ha BbIGOP MPUMEHUMOMO
npaea.

5 www.nadr.co.uk.
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Korga HacToswas ctaTbs 6bilna NOArOTOBEHA K NeyaTw,
aBTOpoM 6bina nosly4eHa paccbiika noprtana Zakon.ru,
cofepxalas npoekt o63opa lMpeangnyma BAC PO cy-
OEe6GHOM NPaKTUKM MO MPUMEHEHMIO OFOBOPKM O My6nny-
HOM nopsake. BoisBneHHoe B 0630pe copepXaHue Kare-
ropun «ny6anYHbIA NOPAOOK» B 3HAYUTENLHOW CTENEHU
noATBEPXOAET CAeNaHHbIV Bbille BbIBOL 06 OTCYTCTBUM
HapyLleHns yHoamMeHTasnbHbIX MPaBOBbIX LIEHHOCTEMN.
Tak, B 0630pe nog nybnn4HbIM MOPSAOKOM MOHUMAIOT-
cs (hyHOamMeHTanbHble NpaBoBble Hadana (NpUHUMMbI),
KOTOpble 06nafjatoT BbICLIEA MMMEPaTUBHOCTLIO, YHU-
BepCasibHOCTbIO, OCO60M OO6LLECTBEHHOW U MYy6fUYHOMN
3HAYUMOCTbH, COCTABMAOT OCHOBY NMOCTPOEHUSA S3KOHOMMU-
YeCKOW, MONUTUYECKOMN, NPaBOBOW CUCTEMbI FrocyaapcTea,
B 4aCTHOCTM 06ecne4YnBaloT CyBepeHnTeT, 6e30MacHOCTb
rocyfnapcTBa, MHTEpechbl GOMbLUMX COUManbHbIX Fpynm,
KOHCTUTYLIMOHHbIE NpaBa 1 cBO6Obl HACTHbIX JINLL.

XoTenocb 6bI 0OTMETUTb, YTO PELLEHME B pamKax npoueny-
pbl MeAMaLmmn UMeeT ropasgo 60sIbLLE LLAHCOB 06bEKTUB-
HO NPOTVBOPEUNTHL OCHOBOMONAraloLLUM NpUHLMNam poc-
CUIACKOro npaea Mpuv Corfiacumn CTOPOH 3TOW mpouenypsbl
C OOCTUIHYTBIMM pe3ynbratamu. Mpy 3TOM rocyaapcTeo
3TO NPsIMO AOMNyCKaeT, Pe30HHO He npedycMaTpuBas Me-
XaHn3ma peBu3nM UTOroB Takol NpoLeaypbl Mo aHanormm
C peLUeHUsIMM TPEeTENCKMX CYOO0B.

COOTBETCTBEHHO, BENUKA NATEHTHOCTb HOPUANYECKN HU-
YTOXHbIX 060CHOBaHWIA JOCTUrHYTbIX B paMKax Meguauum
pe3ynsTaTtoB, OCOGEHHO ecnn y4ecTb KOHduAeHuuanbs-
HbI XapakTep Takon npouegypbl. CumMTaem 3710 NycTb U
He3Ha4MTeNbHbIM, HO aprymMeHToM B MOfb3y fleranvaa-
Luun dpakTrnyeckn aaBHO paboTarollero B Poccun, Kak u
B OpPYrmMx CTpaHax mMupa, MHCTUTYTa penvrmo3Horo cyga
(apbutpaxa) B ka4ecTBe MOCTOSHHOIO [OEeWCTBYIOLLErO
TpeTenckoro cyaa.



