CYJAEBHAA ITPAKTHUKA

HekxoTopble BOIpOCHI CyAeOHOM
IIPAKTHUKU, BO3SHUKAIOIINE
IIpH YTBEPKAEHUN MUPOBBIX
corlallieHUH B ejiax
0 HECOCTOATENbHOCTU (0AaHKPOTCTBE)

1. fIBNAeTCA I HPENATCTBUEM /JI1 YTBEPKAEHHUSA MUPOBOTO COIVIAIIEHUS IO ey
0 GaHKPOTCTBE HAJIW4MeE 3asBJIE€HHBIX, HO HE YCTAaHOBJIEHHBIX Ha ATy 3aK/II0YEeHU
MHPOBOTO COIVIallIeHUs TPeOOBaHUI1 KPeIUTOPOB?

YTBepkZeHre MUPOBOIO COIVIallleH s 1o IpaBuiaM cT. 150 ®egepaibHOro 3aKoHa
0T 26.10.2002 N2 127-®3 «O HecocTosATeNbHOCTH (6aHKPOTCTBE)»! BIeUeT peKpa-
IeHVe IPOM3BOZACTBA IO ZleTy O OAaHKPOTCTBE.

B cooTBeTcTBUU C a63. 7 1. 1 ¢T. 57 3aKOHA 0 6AHKPOTCTBE apOUTPAKHBIN CyZ TIpe-
KpalllaeT MPOU3BO/JCTBO II0 ey O OGAHKPOTCTBE B CIy4ae yAOBIETBOPEHUS BCEX
Tpeb6OBaHMI KPeJUTOPOB, BKJIIOUEHHBIX B peecTp TpeOOBaHUH, B X0Oze 060 mpo-
I[elypHl, IPUMEHsIeMOH B Zejie 0 6aHKPOTCTBe.

[IpexpallieHrie TPOU3BOCTBA TI0 [IENy BO3MOXKHO JIMIITh B CIy4ae OTCYTCTBUA Kpe-
JUTOPOB, KOTOPHIE 3asBWIN B YCTAHOBIEHHOM 3aKOHOM O GaHKDOTCTBE MOPSAKE
0 TIPU3HAHUU [IOKHUKA GaHKPOTOM, U KPEAUTOPOB, TPEOOBAHMUA KOTOPHIX OCTa-
JIUCh HEYZOBJIETBOPEHHBIMU. B IPOTUBHOM Cily4yae MpeKpalleHue MpOU3BOACTBA
110 ZieTy 0 6aHKPOTCTBE MOBJIEYET YIEMIEHHE UHTEPECOB KPEIUTOPOB, IPEHSIBUB-
WX CBOM TPeOGOBAHUA [I0 UCTEYEHUS CPOKA, YCTAHOBIEHHOTO 1. 1 cT. 71 3akoHa
0 6aHKPOTCTBE.

Kak ykazano B m. 11 UMudopmarnmonHoro muceMa Ilpeswauyma BAC PO
ot 20.12.2005 N2 97 «O mpakTHUKe pacCMOTPEeHUs apOUTPaXHBIMU CyZaMU CIIO-
POB, CBA3AHHBIX C 3aKJII0YEHUEM, YTBEPKAEHNEM U PaCTOPKEHUEM MUPOBBIX CO-
IJTAllIEHUI B ZIeJlaX O HEeCOCTOATETbHOCTH (OaHKPOTCTBE)» Iepes yTBepKAeHUeM
MUPOBOTO COIVIAIIEHUs CyAYy CIeAyeT IPOBEPUTh, He OYAYT JU B pe3yIbTaTe ero
3aK/II0YEHUA MOCTABJIEHBl B XyZllee MOJOXEeHHe 110 CPaBHEHUIO C yYaCTHHUKaMU
MMPOBOTI'O COIVIAIIEHNs MHbIE KPEAUTOPHI JO/LKHUKA, Ha KOTOPBIX HE pacnpocTpa-
HAIOTCA YCJIOBUSA MUPOBOI'O COVIAIIEHUA.

1 Jlanee — 3akoH o 6aHkpomcmaee.
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CornachHo pasbsacHeHUAM BAC PO, uznoxeHHBIM B II. 30 [TocTaHoBIeHUA [L1eHy-
Ma oT 23.07.2009 N2 60 «O HEeKOTOpbIX BOIIPOCax, CBA3AHHBIX ¢ IpuHATHEeM Dege-
panbpHOro 3akoHa ot 30.12.2008 N2 296-®3 ,,0 BHeceHuu usMeHeHui B dezsepap-
HBII 3aKk0H O HecocToATeNbHOCTH (6aHKPOTCTBE)“», CTATyC JIULA, yIaCTBYIOIIETO
B Ziesie 0 OAaHKPOTCTBE, ¥ COOTBETCTBYIOIINE IIPABa, HEOOXOAVMEIE I peaT3aliuy
IIpaBa Ha 3adABJeHle BO3PayKeHUH, BOSHUKAIOT y KpeJUTopa ¢ MOMeHTa IIPUHATUA
ero Tpe6OBaHUA K PACCMOTPEHHIO CYZIOM.

Eciu f0 yTBep:KZ€HUs MHPOBOIO COIVIANIEHWS apOUTPaKHBIM CYZOM IPHHATO
K IPOU3BO/CTBY 3asABJIEHNE O BKJIIOUEHUH ellle OZHOTO TpeOOBaHUA B PeecTp Tpe-
60BaHUI KPeIUTOPOB, YTBEPKAEHIE MUPOBOTO COIVIAIIEHUs 63 yueTa 3TOro Tpe-
60BaHUA MOXET IMOBJIeYb HEIPABOMEPHOE YXyZIIEHUE TIPaB JaHHOTO KpeAUTOopa
OTHOCHUTEJIbHO yYaCTHUKOB MUPOBOTO COIVIALIEHN .

Cyzy ciefiyeT MpOBepsATH Iepes YTBEPKAEHUEM MHUPOBOTO COIVIAIIeHUs, He OyAyT
JIY B pe3yJIbTaTe ero 3aK/I04eHuA II0CTaBJIeH ! B Xy/llee [oIoXKeH e 110 CPaBHEHUIO
C yJYaCTHHMKaMU MUPOBOTO COIVIAIeHN: NHbIe KPeUTOPHI JOKHUKA, YbY 3aABIeHUA
0 BKJIIOYEHHUH B peecTp TpebGOBaHUI KPEAUTOPOB MPUHATH apOUTPAKHBIM CYZOM
K IIPOM3BO/CTBY, HO He YCTAHOBJIEHHI Ha ATy 3aKJII0YeHNA MUPOBOI'O COIIAllIeHUA.

,Z[aHHOG IIpaBUJIO OTHOCUTCA K 3aKJIIOYEHWIO MHPOBOTO COIVIAIlIEHUA B XOZE KOH-
KypCHOI'O Ipon3BOACTBA.

2. Heo6x0oauMO 11 IIpU YTBEPKAEHUN MUPOBOIO COIVIAIIEHUS II0 ey 0 6aHKpPOT-
CTBe B 00513aTeJIbHOM NOPSA/IKE pa3pelIuThb BOIPOC O BbIIUIATE KPEeAUTOPAM IIPOLeH-
TOB B cOOTBeTCTBUH c II. 2.1 cT. 126 3akoHa 0 6aHKpOTCTBE?

CornmacHo 1. 2 ¢T. 81, m. 2 ¢T. 95, 1. 2.1 cT. 126, 1. 2 cT. 156 3aKoHa 0 6aHKPOTCTBE
Ha CyMMy TpebOOBaHHWIN KPEAUTOPOB, YIOJTHOMOYEHHBIX OPTaHOB HAYUCISIIOTCS
MIPOIEHTHI IO COOTBETCTBYIOIINM MTPABUJIAM.

B cuny ct. 156 3akoHa 0 6aHKPOTCTBE MHUPOBOE COIJIAIIEHHE I0JDKHO COAep)KaTh
TIOJIO’KEHUS O MOPSIZIKE M CPOKAX UCIIONHEHUST 0053aTENbCTB JOKHUKA B IEHEXK-
HOH popMe.

HOprI 3aKoHa O 6aHKpOTCTBe HE CoZeEpiKaT IMpaBWUI 6GBYCJIOBHOFO IIoralmeHuAa
(YHJIaTbI) IIPOLIEHTOB IIPpY 3aKJIIOYE€HWKY MU POBOT'O COIVIAllIEHUA.

VI3 u3noxkeHHOTO 1. 2 cT. 156 3akoHa 0 6aHKPOTCTBE CJIEAYET, YTO MIPU 3aKJII0Ue-
HUY MUPOBOTO COIVIALIIEHUS B €T0 YCJIOBUAX J0/DKEH OBITh pa3pelleH BOIPOC O To-
pAAKe YIUIATHL IIPOLIEHTOB KaK II0 paHee JelfCTBOBaBLUIMM IIpollefypaM, TaK U II0
JIEHEXKHBIM 00513aTeTbCTBAM, TIOAJIEKAIINM MOTAIIeHUI0 B COOTBETCTBUU C MUPO-
BBIM COIVIaIlIEHUEM.

MupoBoe coraiieHuie, B KOTOPOM He paspelleH BOIIPOC O BBIILIATe KpeAUTopaM
IIPOIIEHTOB IO NPOLleZlype KOHKYPCHOT'O ITPOU3BO/CTBA, HE MOXKET OBITh yTBEPKe-
HO apOUTPaXHBIM CYZIOM, TaK KaK ero cofepKaHre He COOTBETCTBYET 00s3aTelb-
HBIM TpeOOBaHUAM 3aKOHA O OAHKPOTCTBE.
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3. O6sa3aTeIbHO U BKJIIOYEHUE B 3aKII0YEHHOE Ha CTaJUM HaGJII0JeHUsI MUPOBOE
coIVIallIeHHe I10 /IeTy 0 GAHKPOTCTBE YCIOBUIL O CPOKE U pa3Mepe BhIILIAThI BpEMEH-
HOMY YIIPaBJISIOIIEMY CyMMBbI IIPOLIEHTOB 110 BO3HArPaX/eHUI0?

Pa3mep, CpOKU U MOPAZOK BBIILUIATH BpeMEHHOMY YIIPaBJIAIOIIeMy BO3Harpax/e-
HUS MOTYT OBITH OIIpeZieJIeHBl B MUPOBOM COIVIAIIEHUM, a TIPU OTCYTCTBUM 3THUX
YCJIOBUH B MHPOBOM COIVIALIIEHUU JOJKHBI OIIPeJeIAThCA B COOTBETCTBUU C HOP-
MaMH¥ 3aKOHOZATeTbCTBA O GAHKPOTCTBE.

B cooTBeTcTBHMHM €O CT. 2 3aKOHA O 6aHKPOTCTBe MHPOBO€ COITallieHruE — IIpO-
neaypa, ipuMeHsemMas B €Jjie O 6aHKp0TCTBe Ha 110001 CTaanu €ro paCCMOTPEHUA
B IE€JIAX IIpE€Kpalle€HrsA IIpon3BOACTBA 110 JETy O 6aHKpOTCTBe IIyTEM AOCTHXKEHUA
COITalliIeHUA MEXAY AOKHUKOM U KpEeAUTOPpaMU.

CormacHo 1. 15 ct. 20.6 3akoHa 0 6aHKPOTCTBE IIPU MPEKPAIIeHIH /leia 0 6aHKPOT-
CTBE B CBfA3M C 3aKJIOUYE€HNEM MUPOBOT'O COMIAIIEHNs BbIIUIATa CYMMBI IIPOLIEHTOB
10 BO3HArpakJeHUIO apOUTPaKHOTO YIIPABJIIOIEr0 OCYIIECTBIAETCS B CPOKHU U
B pasMepe, KOTOphIE€ yCTaHOBJIEHBI MUPOBBIM COIIAllIEHUEM.

V3. 3 cT. 151 3akoHa 0 OAHKPOTCTBE CJIEZyeT, YTO MUPOBOE COIJIAIIeHNe He TIO-
JIEXKUT COIVIACOBAHUIO C BpDEMEHHBIM YIIPaBJIAIOIIYIM.

ITo cMBICITy YKa3aHHBIX HOPM BOIIPOC 06 YCTaHOBJIEHUU pa3Mepa, CPOKOB U OPsKA
BBIIUIAThI BO3HATPAKeHNA BpeMeHHOMY YIIPaBJAoleMy B BU/ie IIPOLIEHTOB IIpH 3a-
KJIIOYEHUY MHPOBOT'O COVIALIEHNUA MTOJJIeKUT pa3pelIeHUIO TOIbKO MEeX/Y JO/LKHU-
KOM U KpeJUTOpaMu. BpeMeHHBIH yIIpaB/AOINi CTOPOHOM MUPOBOI'O COIVIAIIeHNA
He ABJIAeTCA U YCIOBUA O CPOKAX U pa3Mepe BBIILIATH BpeMeHHOMY YIIPaBJIAoIIeMy
IIPOIIEHTOB He OTHOCATCA K YUCITy 0053aTeTbHBIX YCIOBHM MUPOBOT'O COTTIANIEHUS.

Bmecre c TeM 11. 1 cT. 20.6 3akoHa 0 6AaHKPOTCTBE apOUTPAKHOMY YIIPABJIAIOIIEMY
rapaHTHpPOBAHO IIPaBO Ha [T0JyYyeHle BO3HAI'PaXKJeHUS.

[TpexycmoTrpeHnHoe 11. 15 cT. 20.6 3akoHa 0 6AaHKPOTCTBE YCIOBHE SIBJISIETCS IIPABOM
KpeJWUTOPOB U JOJDKHUKA, ABJIAIOUINXCA CTOPOHAMU MUPOBOIO COIVIAIIeHHdA, Ha
yCTaHOBJIEHHE MHOI'O pa3Mepa U CPOKOB BBIILIATHI BO3HATPAXK/EHNA BpEMEHHOMY
VIIPaBJIAIOLIEMY.

Ecnu KpeAUTOpPH! U JIOJKHUK IIPY 3aK/II0YeHUM MUPOBOI'O COIVIAlleHUA B XOZe Ha-
OJTI0/IeHUs He BOCITOJIB30BAINCH NIPABOM, YCTAHOBJIEHHBIM II. 15 cT. 20.6 3akoHa
0 6aHKPOTCTBe, BhHIIUIATA BO3HATPAXKIEHNSI BPEMEHHOMY YIIPABJIAIOIIEMY B BUJE
MIPOIIEHTOB JIOJKHA OBITh OCYIIECTBIEHA B Pa3Mepe U CPOKH, YCTAHOBJIEHHBIE II. 9
1 10 cT. 20.6 3akoHa 0 HAHKPOTCTBE.

4. Bupage sy CyZ yTBEPAUTH MUPOBOE COIIALIIEHYE TI0 eIy 06 OCIIapUBaHUY CI€JIKU
JIOJDKHUKA, €CJIU 110 MUPOBOMY COIVIAIIIEHUIO CTOpOHA ((pu3nvecKoe JUI0) B [eaX
moraireHus Jojra obsidyeTcs mepefarbh CBOIO OO0 B XO3SiCTBEHHOM OOIIecTBe,
a Tak)Ke MMYyILECTBO U HMMyIllleCTBEHHbIE MpaBa /JaHHOTO OOIecTBa, B TOM YHCJIE
mpaBo TPeOOBaHUA K JO/HKHUKY?
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B cuny ct. 2 u 3 ®egepanpHoro 3akoHa oT 08.02.1998 N2 14-d3 «06 obrecTBax
C OTPAaHUYEHHOM OTBETCTBEHHOCTHIO» OBIIECTBO UMEET B COOCTBEHHOCTU 0060C006-
JIEHHOE MMYILECTBO, OT CBOEr0 MMEHU NPUOOPETAeT U OCYIIECTBISIET HUMYIIe-
CTBEHHbIE U JIMYHbIE HEUMYIECTBEHHbIE IIPABa, HECET OTBETCTBEHHOCTD IO CBO-
UM 06513aTeIbCTBAM BCEM NIPUHA/JIEKAIIUM €My UMYIECTBOM, HO HE OTBEYAET IO
0013aTeIbCTBAM CBOUX YIaCTHUKOB.

W3 1310XKeHHBIX HOPM HE€ CJIEAYET, YTO YIHaCTHUK O6]J.IeCTBa MOXET OCYILIECTBJIATDb
NMYIIECTBEHHDBIE IIpaBa CaMOro O6I.LI€CTBa.

[ToCKOIBKY MUPOBOE COTJIAIIIeHHE T0JDKHO COOTBETCTBOBATh TPeOOBAHUAM, TIPED-
SIBJIIEMBIM K CyZieOHOMY peIlleHUIo, IIepe]] ero YTBepXKAeHueM cyz 00s3aH IpoBe-
PHUTb, OTHOCATCA JIM YYAaCTHHUKU MUPOBOI'O COIVIALIEHHUA K YUCIY JIUL, UMEIOUTUX
IIPaBO 3aKJII0YATh €r0, CBOOOJHO JI OHU BEIPAXKAIOT CBOIO BOJIIO, HE IIPOTHUBOPEYUT
JI MUPOBOE COIIallleHre TPeOOBaHUAM 3aKOHA, He HApYLIAEeT JIM OHO MIPaB APYTUX
JIVII, HEe MMeeT JI OHO HeZI0CTAaTKOB, IPEIATCTBYIOUINX ero IPUHYAUTEIbHOMY UC-
IIOJIHEHUIO.

YcioBue MHMPOBOTO COIVIalIEHWA O IMepesade y4aCTHHUKOM O6H_IeCTBa nmyniecTtsa u
NMYIIECTBEHHDBIX IIpAB O6U.[eCTBa, B [I&JIAX ITPpEKpAIl€HrA CIIopa, BOSHUKIIIETO B pe-
3yJibTaTe 3aK/JII0YE€HUA YIaCTHUKOM 06LL[€CTBa KakK (bHBH‘ieCKI/IM JINIIOM AOTOBOpa
KyIUIU-TIPOZAAYKHU C AOIXKHUKOM, IIPOTUBOPEYUT HOPMaM KOPIIOPATHUBHOI'O 3aKOHO-
AaTeNIbCTBaA.

5. IloaexuT N yTBEPKJEeHUI0O MUPOBOE coIallleHue, 3aKJII0UeHHOe MeX/y JI0JIK-
HUKOM U JINI[aMH, HECYLIUMHU CyOCHANAPHYI0 OTBETCTBEHHOCTh IO MPaBWiIaM II. 5
ct. 129 3akoHa 0 6aHKPOTCTBE, 6€3 y4eTa HHTEPECOB KOHKYPCHBIX KPEAUTOPOB?

KoHKypCHBIN yIpaBiAomui JoKeH OCYIecTBIATh CBOM ITIOJIHOMOYUSA B UHTEpe-
cax He TOJBKO ZIOJDKHUKA, HO U KPeUTOPOB ZIOJDKHUKA B IeIIX Hanboslee MOTHO-
'O yZOBJIETBOpeHUs UX TpeboBaHuUili, obecreunBaTh GOPMUPOBAHIE KOHKYPCHOU
Macchl, COXpaHHOCTD ITOCTYIIMBIIETrO B Hee UMYyIeCcTBa, B3bICKAHNE C TPEThUX JIUI]
3a/I0/DKEHHOCTH Ilepe/, I0JKHUKOM, BO3BpaT MMYIIeCTBa AO/DKHUKA, HAXO/AIIero-
€A y TPeThUX JIUII.

Ocob6eHHOCTD 3asBIEHHOTO KOHKYPCHBIM YIIPABJIIIOMINM TPeOOBaHUs O TIpUBJIeYe-
HUU JIUIA K CyOCUANApHON OTBETCTBEHHOCTH HAa OCHOBAHUU II. 5 cT. 129 3akoHa
0 GAaHKPOTCTBE 3aKJIIOYAETCS B TOM, YTO KOHKYPCHBIN YIIPABJIAIOIINN KaK HCTeEI]
OCYIIEeCTBIIAET CyZeOHYIO 3aIIUTy He CBOMX IIPaB, a 3aKOHHBIX UHTEPECOB JJODKHU-
Ka U ero KpeZUTOPOB B Zleie 0 GAHKPOTCTBE.

B cuty 4. 5 cT. 49 ATIK PO ap6uTpaKHBII CyZ He YTBEP)K/JaeT MUPOBOE COTVIAIIeHHEe
CTOPOH, €CJIM 3TO IPOTUBOPEYUT 3aKOHY WM HapylllaeT IIpaBa Apyrux jull. B aTux
Clly4dasx CyZ paccMaTpUBAeT AeJIo IO CYIIecTBY.

YcnoBus MHUPOBOrO COIVIAIIeHHA, IpeAycMaTpUBaloIlie OTKa3 KOHKYPCHOTO
yIIpaBJSIoIIero oT TpeboOBaHUI O B3BICKAHUU B IOPsAKe CyOCHAMAPHOM OTBET-
CTBEHHOCTU CYyMMBI 3HAUYUTENBHO OOJIBIIEl, YeM yTBEPKAEHO MUPOBBIM COIVIAIIIe-
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HUeM, HapyIIaloT IpaBa KPeAUTOPOB B Ziejie 0 OAHKPOTCTBE Ha YZIOBIETBOPEHUE UX
Tpe6OBaHUI B TOJIHOM pa3Mepe, IIOCKOJIbKY He 00eCIIeYBal0T UHTEPECH KPEAUTO-
POB 10 GOPMHUPOBAHUIO KOHKYPCHOM MacCHI.

[pezacTaBisieTcss HEOOXOAUMBIM PACCMOTPEHUE Jiejla O IPUBJIEYEHNH K CyOcuau-
apHOU OTBETCTBEHHOCTU YUYPEAUTENEHN MO/KHUKA B TTOpsiAKe 1. 5 cT. 129 3akoHa
0 GAaHKPOTCTBE C yIaCTHEM B Jiejie KOHKYPCHBIX KPEAUTOPOB (WUIU JIUIIA, UMU YIIOJ-
HOMOYEHHOTI'0), TIOCKOIBKY X MHEHUE JOKHO OBITh YYTEHO B CIydae yTBEpK7e-
HUs MUPOBOTO COIVIAIIEHUS MEXIY CAMUM JODKHUKOM U €0 YIpPeIUTENIMU 00
00beMe OTBETCTBEHHOCTH IOCIEAHUX.
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