TEOPUA N MPAKTUKA

BOIKO
TATbAIHA CTAHUCJIABOBHA

topucT AIBOKAaTCcKOro 6topo
«Eropos, MyruHckum,
AdbaHacbes 1 napTHepbI»

OTKA3 OT MPABA 1 BO3IEP)KAHVIE
OT OCVLLECTBITEHUSI MPABA:
POCCUACKIIA 11 AHTTIO-
AMEPUKAHCKII MOAXOAb!

B cTtaTbe pacCMOTPEH MHCTUTYT 0TKa3a 0T Npasa, ero Lenu
W MPUHLNMNBI, C NO3ULIAIA aHTTIMACKOTO 1 aMEPUKaHCKOro

npasa. [lpoBedeH aHannu3 pPoCCUMUCKOro 3aKOHOAATENb-
CTBa, CYAEeOHO-apOUTPAXKHON NPAKTUKN U JOKTPUHBI MO
BOMPOCY OTKa3a OT npasa. OTaenbHblii pas3aen craTby
NOCBSLLEH 3apy6exxHOMY B3rNifay Ha cornatueHns o0 Bo3-
LepXXaHun oT 0CYLLEeCTB/IEHNA NPaB.

lMpobnema oTKaza OT npaBa fBMASETCA CBOeOOpa3HOMn
terra incognita onNa pOCCUMNCKOro Npasa — HWKTO A0 KoHLA
He MoHMMaET, YTO Xe NpeacTasnaeT cobom oTkas oT npa-
Ba, O KAKOM MnpaBe NUOET peyb U KakoBa ccbepa ,D,el7ICTBI/IF|
AAHHOIo WMHCTUTYTa. B cBsA3u ¢ atum CKOJ'II:KO—HVI6y,D,b
CepbesHbIX UccrnefoBaHuii Ha AaHHy TeMy He NPoBOAUT-
C4l, a CyAbl (PakTU4EeCKN yCTaHABNMBAIOT 3anpeT Ha 0TKas
OT NMo60ro rnpasa v nobble cornalleHns, KoTopble NPUBo-
OAT K OTKa3y nnun orpaHn4eHuto npae, B TOM 4YUChe K BO3-
JepXaHuo OT OCYLLECTBIIEHWSA npaBa OQHOW M3 CTOPOH
cornalleHuns, ecnm Takon oTkas NpsiMo He pa3peLueH 3a-
KOHOM. HeKOTOpre Cydbl MPAMO BbICKa3blBaOT MO3ULUIO
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Krto4eBble crioBa: 0TKas oOT npasa, HeraTuBHoe 0653aTesIbCTBo,
cornaLluenne o BosgepxaHun OT OCyLLeCTBJIeHUA rpaBa

0 ToM, 4TOo n. 2 cT. 9 K P® yctaHaBnuBaeT 3anpeT Ha
cornatueHue o6 orpaHMyYeHnn oCcyLLEeCTBIEHNA rpaxaaH-
CKMX npas’.

Mo npuYMHe Takoro pacLUMpPUTENbHOro Moaxoga 60sb-
LUMHCTBO CAENIOK, COBEpLUEHHbIX MO POCCUIACKOMY MpaBy
1 npegycmaTpuBaloLLIMX 06si3aTensCcTBa CTOPOH MO BO3-
LEePXaHWI0 OT OCYLLECTBNEHUS TEX UMM UHbLIX NPae Umu

" CMm., Hanp.: noctaHoBrieHne TpuHaguaToro apOuTpaxHoro
anennaynoHHoro cyaa ot 24.10.2006 Ne A56-59054/2005.
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NOMHOMY OTKa3dy OT HWUX, COMPOBOXAAITCA CEPbEe3HbIMU
puckamm HeOencTBUTENIbHOCTU WM OTCYTCTBUMEM BO3-
MOXHOCTW NX cyaebHOM 3alUnThbl.

B pesynttaTe B GM3HEC-NPAKTUKE MPAKTUYECKU He 3a-
KJI0HaKTCS MO POCCUIICKOMY NpaBy:

m COMalleHus KpeauTopoB, B KOTOPbIX KPeauTopbl CO-
rnawarpTcsa Ha onpefefieHHoe BpeMsi 0TKasaTbCA OT
peanusaumn npas, NPefoCcTaBAsEMbIX OENCTBYIOLUM
3aKoHofaTenbLCTBOM, B TOM 4ucie npasa Ha obpate-
HWe B cyf, ¢ TpeboBaHMEM O B3biCKaHuu gonra (standstill
agreements);

m COMalleHnsi akUMOHEpOoB (y4aCTHUKOB) O6LLECTBa, B
KOTOpbIX NpefycMaTpuBaeTCs WX OTKa3 WIu BO3Lep-
XaHue OT OCYLLECTBIIEHUs OTOEeSbHbIX NPaB akLuMoHepa
(k MpMMepy, OTKa3 UM BO3OepXaHune OT OCYLLECTBIe-
HUS NpaBa rosioca, npaea Ha NPoJaxy akuui TPeTbUM
NULAM UK Ha BbIXOA 13 06LLiecTBa);

m JOrOBOpPbI Kynnu-npogaxu 6usHeca (cgenkn M&A) B
dopMe nNpofaxu KOMMaHuM Uinm ee MMyLLecTsa, B Ko-
TOpbIX MNpoAasel, OoTKasblBaeTc OT JNoObLIX npas Ha
ocrnapviBaHue cesoK, paHee CoBepLUeHHbIX npojasae-
MOW KOMMaHwnemn, nnu nmobbix Tpe6oBaHUn B OTHOLLEHUN
npas Ha NpofaHHoe UMYLLIECTBO;

m COMMalleHns O HeponyCTUMOCTU KOHKYpeHuun (non-
compete agreements) 1 HeJONYCTUMOCTU NepemMaHuBa-
HUS COTPYAHUKOB (non-solicitation agreements)?.

Copepxaluiica B 3aKOHe O6LLMIA 3anpeT Ha Noboi 0TKas
OT OCYLLECTBIEHNS MPaXXAaHCKMX NMpaB, eCNv TONbKO 3aKO-
HOM OH MPSIMO He pa3peLLEH, O4EBUAHO, Honee He OTBeYaeT
MHOro06pa3HbIM 1 MOCTOSAHHO MEHSIOLLMMCS NOTPEBHOCTAM
060poTa, B CBA3U C YeM TpebyeT cepbe3HOro nepecmoTpa.

HeCMOTpﬂ Ha T0, 4T0 B KoHLUenumu pPasBUTUA rpa>kaaHCKoro
3akoHofartenscTea® I'IpO6J'IeMaTI/IKa OTKasa OT npasa 6bina
npencrtaeneHa B KadecTee OOHOM U3 KIOYEBbLIX UAeN, Tpe-

6yroLLMX AOMONHUTENBHON NPOPabOoTKK, B NEPBOHAYaIbLHON
penakuum MNpoekTa MK PO, paspaboTtaHHoi CoBETOM MO KO-
Anrkaumm n coBepLLIEHCTBOBAHUIO MPaXXJaHCKOro 3aKOHO-
JartenbcTea‘, JaHHas nges He NoMyyma CBOEro OTPaXKeHWs.

B nocnepgHen pepakuuu [NpoekTta, KoTopas 6bina co-
rnmacoaHa B MwuHiocte Poccun®, npobnematmka oTka-
3a OT npaBa BCE Xe BKI/IOYEHA, HO fULLb B YCEYEHHOM
BUOe — B (popme pernamMeHTauum HeraTuMBHbIX 0653a-
TenbcTB (N. 6 cT. 393 Npoekta 'K P®) n otkasa ot ocy-
LLLeCTBMEHNs NpaB Mo [OroBopy B npeanpuHUMatenb-
CKMx oTHoLleHuax (cT. 450" MNpoekTta MK P®). MNyHKT 2
cT. 9 'K P® ocTasncsa B HEM3MEHHOM BUAE.

B HacTosiLLeln cTaTbe Mbl He 6yAeM AaBaTb OLEHOK npef-
naraemMbIM N3MEHEHMAM, TakK Kak 9TO He BXOOWsI0 B NMpea-
MET MCCNIeNoBaHNs, a NPOBEAEM aHaNn3 OerCTBYOLLEro
3aKkoHofaTenbCcTBa W CyAebHO-apobuTpaKHOW MNpPakTUKK
no faHHOMY BOMPOCY, 06paTUBLLNCH NPY STOM K NO3UTUB-
HOMY 3apy6eXXHOMY OMbITY MPUMEHEHUS MHCTUTYTa OTKa-
3a OT NpaBa, ero HasHa4YeHuss N NPUHUUMNOB (OYHKLNOHK-
poBaHus. B cTtatbe 6yneT pacCMOTPEH MHCTUTYT OTKasa
OT npaea (waiver) ¢ NO3NLMN aHIIMACKOrO U aMepuKaH-
CKOro npaea, npv 3TOM COI1aLLEHMIO O BO3AEPXaHUN OT
ocyulecTtenenuns npae (forbearance/standstill agreement)
6yneT yoeneHo oco6oe BHUMaHMeE kak Hanbornee BocTpe-
60BaHHOMY MEXaHN3My PeCcTpyKTypu3aLuu gonra.

lNMpaBoBOe perynupoBaHue oTKa3sa
ot npasa B PO

CornacHo pewncteylolmum nonoxeHnam K PO otkas
rpaxgaH v pUAMYECKUX NUL, OT OCYLLECTBIIEHUs npu-
Hagnexawux MM npaB He BRe4YeT npekpalleHus 3TuX
npas, 3a UCKIOYEHNEM Crly4aeB, NpegyCMOTPEHHbIX 3a-
KOHOM (M. 2 cT. 9 TK POD).

B 4. 3 cT. 4 AMNK P® npegycmoTpeHo eLle 6onee cTporoe
NnosioXeHue, B COOTBETCTBMM C KOTOPbIM OTKa3 OT npasa
Ha obpalleHne B Cy[ HeleNCTBUTENEH.

2 CornalLeHusi 0 He[oMyCTUMOCTU KOHKYPEHLMN 1 repemMaHunBa-
HUWSI COTPYAHMNKOB MPUBOASITCS 34€Ch NLLb B KA4eCTBe WIITo-
cTpaymm npakTU4eCcKoro nNPUMeHEeHUsi 0683aTesibCTB 10 BO3-
JepXaHuo OT OCYLLECTBIIeHWsI npaBa v He 6yayT npeamMmeTom
JfanbHevillero aHann3a B HacTosILLeVi cTaTbe.

3 OpobpeHa PelueHnem Coseta npu NpeavpeHte PO no koau-
rKaymm M COBEPLIEHCTBOBAHWUIO PaXxaHCKOro 3akoHopa-
TenbcTBa ot 07.10.2009.
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4 lpoekt ®egpepanbHoro 3akoHa «O BHECEHUU WU3MEHEHW B
4acTu nepByto, BTOPYIO, TPETbIO U 4eTBEPTYIo paxaaHckoro
kogekca Poccwvickoni ®efepauymmn, a Takxe B OTAESIbHbIE 3a-
KoHopaTesbHble akTbl Poccuvickoui @epepauum». Ony6avko-
BaH Ha cante «Poccwickovi rasetoi» 14.09.2011 // http//www.
rg.ru/2011/09/14/gk-izm-site-dok.html.
http://www.priviaw.ru/files/zakonoproekt.doc.
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HecMoTpst Ha pasHuLy B hopMynMpoBKax, Ha npak-
TUKe OTKa3 OT OCYLLECTBIeHUs MaTepuaribHbIX
rpaXkaaHCKMX MpaB M 0TKas OT IMaBHOro npoLec-
cyanbHOro npaea no o6LiemMy npasuny npuBoauT
K OOHOMY U TOMY Xe pe3ynbTaTy — COXpaHeHUto
[AHHOro Mnpaea 3a JMLOM, XenalLwwyM oTkasaTb-
CSl OT Hero (Mnu OT ero OCyLLECTBIIeHMS)), a Takxe
NpefoCTaBneHNo Nl BO3MOXHOCTM peannso-
BaTb TAkKoe MpaBo.

UcknioveHne cocTasnfloT MNpefyCMOTPEHHbIE 3aKOHOM
crny4an, nNpsaMo [onyckawolme oTkad OT rpaxAaHCKuMX
npas ux oT UX OCyLLEeCTBNeHMs (Hanpumep, 0TKa3 OT Ha-
cnegctBa — cT. 1157 TK P®). OgHako oTka3 oT npasa
Ha cynebHyto 3alumUTy He JOMnycKaeTcs Aaxe B cryvasx,
NpPeayCcMOTPEHHbLIX 3aKOHOM.

Ecnn B 4. 3 cT. 4 ATIK PO npsiMo ckasaHo, 0 kakom rnpase
naeT peyb, 70 B N. 2 cT. 9 K PO He yTo4HAeTCs, 06 OT-
Ka3e OT OCYLLECTBEHUS KakKnx MMEHHO npaB MOeT pedb.
O4eBUOHO, YTO peyb MOET O rPaXOAHCKUX MpaBax, HO O
KakMx MMeHHO? BbiTekarowmx n3 3akoHa, gorosopa mnm
ycTaBa KoMnaHun? BeluHbIX Unn 0683aTenbCTBEHHbIX?
MMyLLIECTBEHHbIX MM NINYHBIX HEUMYLLLECTBEHHbIX? Becb
3TOT CMEKTP BOMPOCOB ocTaeTcs 6e3 oTBeTA.

Ha npakTuke 9TO NPUMBOAMT K YPEe3BblYAMHO LUMPOKOMY
TONMKOBAHMIO AaHHOW HOPMbI, MPUMEHEHUIO €€ OaXe K Bbl-
TekawLmMm 13 goroeopa npaesam, cesobofa ocyLlecTse-
HUS KOTOPbIX AOMKHA OrpaHMynBaThCs NULLbL Npy 0CO60M
Ha TO He06X0AUMOCTH (3aLLmTa cnabor CTOPOHbI, Ny6nNY-
HbIX MHTEPECOB U T.N.). B 6onee 4em CKyaoHOW OOKTpPUHE
no npo6nemMe oTkasa OT MpaBa BOMNPOC O TOM, O KakuX
npaesax nget peys B n. 2 cT. 9 'K PO, He nogHuMaeTcs.

OTKa3 OT NpaBa M OTKa3 OT OCYLLeCTBIIEHUs NpaBa

Ecnu nocMmoTpeTb 60nee BHUMATENbHO Ha HOPMbI M. 2 CT. 9
FKP® unu. 3cT. 4 AlK PO, MOXHO YBUOETL BaXHOE pas-
nu4yne B nx coopmynuposkax. B n. 2 ct. 9 'K P® rosoputcsa
06 0TKase OT ocyLecTB/IeHUs NpaBa, Toraa Kak B 4. 3 CT. 4
AlNK P® npegycmartpusaeTcs He[eNCTBUTENLHOCTb OTKa-
3a 0T caMoro rpasa, a He OT ero OCyLLIeCTBIEHMS.

Ha paHHbIM HioaHC obpallaloT BHMMaHue Oaneko He Bce
aBToOpbl, OOHAKO, Ha Hall B3rnsg, OH UMEET CYLLEeCTBEH-
HOe 3Ha4yeHve Ans NpaBuUNbHOro NOHUMAaHUS COAepP>XXaHUs
yKa3aHHbIX HOPM.
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OTKa3 OT OCyLLEeCTB/IeHMsl MpaBa 03Ha4YaeT 0TKa3 OT ero
NCMONb30BaHWs, peanuaauunn, KOTopbIi Mo obLuemy npa-
BUIy He nuwaeT o6nagaTens camoro npaea. JIMuo He
TONbKO CBO60JIHO B aKTUBHOM MCMOSIb30BAHUM MpaB, HO U
MMeeT BO3MOXHOCTb BO3[EPXMBATLCS OT UX peanuaaumm,
€CN1 Mo KaKUM-NIM6O MpUYMHaM OHO 3aMHTEpPecoBaHO B
aToM®. JIMLO MOXeT He pacTopraTb AOroBop npv Aedon-
Te, He B3bICKMBATb YObITKN NPU UX BO3HUKHOBEHMU, HE 06-
paLlaTbcs B ¢y O MOHY>XAEHUM K UCTIONTHEHWIO [OrOBOpPa,
T.e. JOGPOBONLHO BLIGPATL AAHHbI BapuUaHT NOBeAeHus.
OpHako Takol 0TKas He noratuaeT NpuHagnexatiero emy
B CUNy 3aKoHa WK goroBopa npaea Tpe6oBaTb BO3Me-
LLIeHMS YObITKOB UMW NMPUMEHEHUS! UHbIX Mep OTBETCTBEH-
HOCTM B Te4eHNe CpoKa UCKOBOW AaBHOCTW’.

lMpu aTOM 3aKkoH B psfe criydyaes NPsSIMO ykKasbiBaeT Ha
TO, YTO OTKa3 OT OCYLLECTBMEeHWUs rnpasa NpuBOaUT K ero
npeKpaLleHuio, T.e. YCIIoBMEM COXPaHeHUs npas ABNSeT-
cs UX ocyllecTBneHune. Tak, Bnagenel, ToBapHOro 3Haka
MOXET NULLNTLCA NPpaB Ha AaHHbIA 3HAK B CBA3K C €ro He-
MCMoNb30BaHMEM B TedeHune Tpex neT nogpsag (cT. 1486
K PO)S.

M0 MHEHWMIO aBTOPUTETHbLIX aBTOPOB, MO3ULMIO KO-
TOpbIX Mbl nogaepxusaem, n. 2 ct. 9 'K PO He co-
OEPXUT 3anpeTa Ha OTKas fvua OT npuHaanexa-
LLLero emMy KOHKpPETHOro Cy6bLeKTMBHOMO npaBa Kak
TakoBOro.

Hanpumep, HET HVMKakux MpensTCTBUA K OTKa3y COCO6-
CTBEHHMKA OT NpuHagnexaiiern emy no 3akoHy OOnv B
npaee o6Le CO6CTBEHHOCTN HA UMYLLECTBO NMPU OCY-
LLileCTBMNEHMN pasgena 3Toro umyLlecrtsa. Ecnu gaHHein n
nofo6HbIN eMy OTKa3 OT npaBa CoBepLLEH [O6POBONLHO,
OH siBNsieTc 6€CnOBOPOTHBIM U OKOHYaTENbHbIMS.

Taknm o6pa3om, NOMUMO YKa3aHHOro npasa, oTKas3aTbCes
MOXHO OT Lefnoro paga rpaxaaHCKUx rnpae, ecriv TONbKo

¢ KonecHukos O.[1. [Npegeribi cy6beKTUBHBIX rPaX[aHCKuX rpas
// XKypHan poccuiickoro npasa. 2007. Ne 12 // ClC «KoHcyrib-
TaHTlnoc».

7 Ab6osa T.E., bensiea 3.C., leHa3exans3e E.H. n gp. KommeHr-
Tapwi K [paxgpaHckoMmy kogekcy Poccwiickont ®epepauyumm: B
3 1. (noctareviHbivi) / nog pes. T.E. A6osoui, A.IO. KabankuHa.
3-e n3g., nepepab. v gon. M., 2007. T. 1 (kommeHTapuii K CT. 9).

8 Abpamosa E.H., ABep4erko H.H., bavirywesa K0.B. n gp. Kom-
meHTapuii k [paxgaHckomy kogekcy Poceuiickont ®egepauymu.
Yacte nepsas: y4e6.-npakTuy. KOMMEHTapuii (nocTaTeviHbiv) /
rnog peg. A.l1. Cepreesa. M., 2010. C. 59.

9 Tam xe.
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3anpet Ha Takom oTkas npaAMoO He YCTaHOBJ1EH B ,D,eIZCTBy-
louemM 3akoHogaTtesibCTee.

B pesynbTaTe Takoro TONKOBaHMS Mofyvaercst
BecbMa JIormyHas 1 NoHaTHas KapTyHa: NMLo Bripa-
Be He peasiM3oBbIBaTb NpUHaAnexatlee eMy npaBo
1 Takoe NpaBo B CBA3M C 3TUM He MpekpaLllaeTcs,
€CIN TOMNbKO peanunsaums npaea He sBASETCS YCo-
BMEM €ero CyLLeCTBOBaHMWS;, 04HaKO NUL0 B NHOGOM
cry4ae MOXeT 0TKasaTbCsl OT MpuHaafiexallero
eMy npasa, npsiMo 3asiBMB 06 3TOM W MpekpaTuB
€ro CBOVM BOJIEU3bSIBIIEHNEM, €CIM TONbKO 3TO He
3anpeLLeHo 3aKOHOM.

OTka3 oT npaBa u cornawieHue rno nosogy
BO3AepXXaHuda OT ocyuleCcTBJiIeHUs npae

OTka3 oT npaea HeO6X0AMMO OTNIMYaTh OT 3aKIIYEHUA
cornatleHus, Mo KOTOPOMY OfHa CTOpPOHa 0653yeTca BO3-
OepXMBaTbCA OT OCYLLIECTBNEHUA OnpefdeneHHbIX Npas B
0o6MeH Ha Kakoe-nMbo BCTPe4vHOoe npefocTasiieHve apy-
rON CTOPOHbI.

OTkas oT npaBa sBMseTCca OQHOCTOPOHHEN CAEeNKON, Ans
COBEepLUEHNsI KOTOPOW AO0CTAaTO4HO BONEN3bABMEHUS OT-
KasblBaloLLEerocs nvua, B TO BPEMS Kak corfalleHve o
BO34EPXaHWM OT OCYLLECTBIIEHNA NpaB Bcerga sBnseTcs
[OBYCTOPOHHEN COeNnKon (BoroBopom).

OTkas oT NpaBa npekpatlaeT NpaBo OKOHYaTesIbHO (Heslb-
31 0TKa3aTbCs Ha OnpefeneHHbI Nepuo BpemMeHw), a 3a-
KJIOYEHVE [OroBopa MOPOXAAET rPaxhaHCKOo-NpaBoBOe
06513aTeNbCTBO BO3AEPXMBATLCS OT OCYLLLECTBIIEHUS TOro
WK MHOrO Mpaea, U 3TO 06a3aTeNlbCTBO, Kak Npasuso,
OrpaHNY4eHO BO BPeMEHMW.

M3 n. 2 cT. 9 'K P® He BbITekaeT 3anpeT Ha 3aknoyeHne
cornalleHnn o Bo3gepXXaHum oT OCYLLEeCTBIEHUA TEX N
WHbIX FpaXgaHCKMX npaB nmbéo OT COBEPLUEHUS TeX WUiu
WHbIX OENCTBWIA MO peanu3auun Takmx npas. OgHako He-
KOTOpble aBTOPbl YKa3blBalOT Ha TO, YTO AaHHas HopMma
3anpeLlaeT orpaHuYMBaTh OCYLLECTBMEHWEe npaB corna-
LLIEHWEM CTOPOH rpaXXAaHCKMX MPaBOOTHOLLIEHNIA'.

2 EpuwioB B.A., CytarmH A.B., Kavinb A.H. [locTaTteviHbii kKom-
MeHTapuii K paxpgaHckomy kopekcy Poccuvickont ®egepauum
// ClC «KoHcynbtaHTlltoc», 2009; Asunos I.E., besbax B.B.,
BparuHckmi M. 1 ap. KommeHTapuii k [ paxkgaHcKoMy KOAEKCY
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BO3MOXHOCTb 3aKno4YeHs CornalleHnin 0 BO3aepXXaHum
OT OCYLLECTBMEHUS MpaBa WM COBEpPLUEHUS OencTBUi
BbITekaeT 13 obLuen HopMbl n. 2 ¢T. 1 TK P®, cornacHo
KOTOPOW rpaxpaHe v opuaudeckue nvua cBo60iHbl B
YCTAHOBMEHUN CBOUX MpaB N 0653aHHOCTEN Ha OCHOBE
Jorosopa un B onpegeneHnn nobbiX He NpoTUBOpeYaLLnX
3aKoHOo4aTeNbCTBY YCNOBUIA OroBopa.

Takum 06pas3om, CTOPOHbI CBOOGOOHLI B 3aKso4e-
HUW cornalleHus, npegycmMaTpuBaroLLLEro Kak 06s-
3aTenbCcTBa Mo nepefadve MMyLLECTBa, NPOmn3BOa-
CTBY paboT, OKa3aHuto yCnyr, Tak h 06a3aTenscrea
Nno BO3AEPXAHWIO OT KOHKPETHbIX OENCTBUA (Ha-
npumep, 0643aHHOCTb He paariawaTbh CYLLHOCTb
Nosly4eHHOro Mo JOroBOpY CekpeTa Npon3BoacTea
(Hoy-xay) 6e3 cornacusi nepeoHa4anbHOro obnaga-
Tensa Takon nHdopmaumm)t.

Hanuune ykazaHHOM BO3MOXHOCTU NPSIMO NMOATBEPXAAET-
cA B KOPNopaTMBHOM 3aKOHOAATENbCTBE NPUMEHUTESNBHO
K aKUMOHEPHbIM COrfalleHUsiM U COorfaLleHnsaM y4acTHU-
koB OOO (cT. 32.1 depgepanbHOro 3akoHa ot 26.12.1995
Ne 208-03 «0O6 akUMOHepHbIX obLuecTBax», cT. 8 depe-
panbHoro 3akoHa oT 08.02.1998 Ne 14-®3 «O6 o6Le-
CTBax C OrpaHNYeHHON OTBETCTBEHHOCThLI0») 12,

Jlnuo, 0O6pPOBONBLHO MpUHSsBLLUEE Ha cebs 0683aHHOCTb
BO3[EPXMBATLCS OT OCYLLUECTB/IEHUS TOrO WU WHOro
npaea, a 3aTemM B HapyLLEHNE MPUHATOro o6sa3arenscrea
peanu3oBaBLLee OaHHOe MpaBo, AO/HKHO HECTU 3a 3TO
OTBETCTBEHHOCTb B BUOE BO3MELLEHWNA OPYro CTOPOHE
YObITKOB UK BbINAaThl MHbIX LUTPpadHbIX CaHKLMIA, Npeay-

Poccwrickovi ®egepavum (Yactv nepBow) (noctateviHbivi) / noq
pes. O.H. Cagukosa. M., 1997 // CIC «KoHcynbtaHTlInoc».

"' [paxpgaHckoe npaso. B 2 1.: y4eb. 2-e n3g., nepepab. v gon.
/ nog pen. E.A. Cyxarosa. M., 2004. T. 2, nonytom 1 // Cl1C
«KorcynbTaHTlmoc» .

2 [To aKyMOHEPHOMY COITIALLIEHNIO €r0 CTOPOHbI 06A3YIOTCS OCY-
LeCTB/ISITb ONpefeseHHbIM 06pa3oM npasa, yAoCTOBEPEHHbIE
akuymamm, v (nnu) npaBa Ha akuymu v (Mv) BO3LEpXUBaTbCA
OT OCYLUECTBIIEHUS yKa3aHHbIX rpas. AKLUMOHEPHLIM COrmnaLle-
HUEeM MOXeT ObiTb NPenycMOTpeHa 06513aHHOCTb ero CTOPOH
rosocoBarb OrnpeneseHHbIM 06pa3oM Ha o0bLyeM cobpaHy akK-
LiIOHEpOB, COrNiacoBbIBaTb BapuaHT rosiocoBaHus ¢ ApYrumMmu
akKymoHepamu, rpuobpeTaTb Wim OTHyXAaTk akuymm no 3apa-
Hee ornpeesieHHoN LeHe v (W) npu HacTynaeHun onpene-
JIEHHbIX OOCTOSITENILCTB, BO3AEPXKMBATLCA OT OTHYXAEHUS aK-
L [O HAacCTyreHns1 OnpeneseHHbIX 06CTOATENbCTB, a Takxe
OCYLLECTB/IITb COITIACOBAHHO WHbIE AECTBUSA, CBSA3aHHbIE C
yrnpaBsneHnem o6LYEeCTBOM, C AEeSATENIbHOCTbIO, PeopraHn3aum-
evi n nukBugaymei obLyectsa (n. 1 ct. 32.1 @egepasnsHoro 3a-
KoHa «O6 aKLUMOHEPHbIX 0OLLECTBax»).



CMOTPEHHbIX JOroBOpoM. UHbIMK crnoBamu, nocnencTaus
HapyLUeHWsl TaK Ha3blIBAEMOr0 HeraTUBHOIO 06si3aTesib-
CTBa MO BO3AEP>XaHWI0 OT OCYLLECTBIEHNSI MPaBa Unu co-
BEpLUEHUSI AEVACTBUS JOMKHbI GbITb TAKUMU Xe, Kak 1 npu
HapyLUEHNM aKTUBHOIO 06si3aTeNbCTBa (NepenaTb BeLlb,
oKasaTb YCIyry, BbIMOMHUTEL PaboTy).

K coxaneHuto, BbiCKadaHHble LOKTPUHANbHLIE MO3ULMU
He Bcerga nogaepXuBaktTCad B POCCUNCKOM cymebHOm
npakTuke, koTopasi AEMOHCTPUPYET BeCbMa NMOBEPXHOCT-
HbIA N HeeaNHOOBPa3HbIN NOAXOA K AaHHOW NpobremMe.

Cyne6Ho-apbuTpakHas npakTuka
Nno BOMpocy oTKa3a OT npasa

YuntbiBas Cepbe3Hblii PUCK HEQEeNCTBUTENbHOCTU WNn
HEUCMoNHMMOCTU MOSIOXEHUA forosopa 06 OTKase oT
npaea wavM O BO3OEPXaHUU OT €ro OCYLLEeCTBMEHUS Mo
POCCUIACKOMY MpaBy, Y4YaCTHMKM 06OpoTa CTpPEMATCH
CTPYKTYpVpOBaTb CBOW COENKN MO MHOCTPaAHHOMY npaBy
N paccMmaTtpvBaTb CMNOpbl MO HUM B MHOCTPaHHbIX CyAax
n apéutpaxax. o aToin nNpuynHe B POCCUINCKON Cyne6-
HOW MpaKTMKe MOXHO OBHapPY>XMUTb HE Tak MHOro gefn no
JaHHOMY BOMPOCY, Aa 1 Aaneko He BO BCEX N3 HNUX MOXHO
BCTPETUTL NpuMeHeHue n. 2 cT. 9 K PO B nanoxeHHom
BblLLIE TOIKOBaHWMN.

[enCcTBUTENBHO Xe MHTepeCHbIX Aen, B KOTOpbIX OTKas3
OT npasa aBNsAnca 6bl KN04EBbIM BOMNPOCOM U B KOTOPbIX
nogHumanacb 6bl npo6fema [onycTUMOCTU OTKasa oT
TOro UM UHOro NpaBa, BCTPETUTb NMPaKTUYECKN He yaa-
Nochb.

TeM He MeHee yfanocb 06HapyXuTb P NPYMEPOB, Koraa
CAEIKM, ABNSIOLLMECs HOPMasibHbIMU C TOUYKM 3PEHUSI NOS-
XO[0B 3apy6exXHOro 3aKOHOAATENbCTBA, MPU3HABANMCh
HeJeWCTBUTENIbHbIMU UM HEe UMEILLMMU OPULNYHECKON
CUJTbl B POCCUIACKUX Cyaax.

MpoBedeHHbIN aHann3 cynebHon NpakTUKM cBuaeTesb-
CTBYET O TOM, YTO POCCUWCKME CyObl He pasnu4yarT
cuTyauumn oTkasa OT npaBa, OTKa3a OT ocyLlecTBie-
HUA npaBa W 3akM4YeHUs CornalleHusi, Mo KOTOPOMY
CTOPOHbI OTKa3bIBAKOTCA OT nNpasa Unu o6a3yTCA BO3-
OepXunBaTbCs OT OCYLLECTBNEHUSA NPUHaAnexaLlero uv
npaea, — poccuiickve cygbl B 6ONbLUNHCTBE Cryyaes
npuMeHsoT n. 2 cT. 9 MK P® ko BceM nepeyvncneHHbIM
cuTyaumsam.
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K npuvmepy, B Tak Ha3biBaeMoM fene «MeradoHa» cyq
yKasan, 4to «ycTaHoBneHuss CornalleHns no pacnops-
XXEHUIO akumoHepamn CBOMMM MnpasBamu Mo CBOEMY Xa-
pakTepy ABNAOTCA OTKA30M OT rpas, NpefocTaBeHHbIX
UM B COOTBETCTBMM C 3aKoHoAaTeNnbCcTBOM Poccuickon
®depnepaunn, 4Yto npotmsopeynt n. 2 ct. 9 'K P®, n. 2
cT. 1 TK PO, 4. 3 cT. 55 KoHcTUTyuumn PO u aBnseTcs He
4YeM MHbIM, Kak NPSIMbIM BMeLLAaTeNbCTBOM B CyBEPEHHbIE
npaesa rocynapcTsa, HapyLlUeHUMEM KOHCTUTYLIMOHHBIX
NPVHLMNOB POCCUICKOro npasa, OCHOB MpasBornopsiaka
Poccurickon ®epepaumm»13.

B pgpyrom gene'# CTOpPOHbI 3aKMOYMNKM cornalleHus, no
KOTOpPOMY OfjHa CTOPOHa OTKasanacb OT CBOEro npasa Ha
B3bICKaHWe HeYCTOMKM B CBA3U C [OOPOBONBbHLIM noratue-
HVMeM OCHOBHOM CyMMbI fofnra Apyrov ctopoHon. OgHako
Cy[ CO ccbiKor Ha n. 2 cT. 9 K P® He npusHan Takoe
cornaweHune. Cnycta Heckonbko net BAC P® kocBeHHO
noaTeepans, YTo NOAo6HbLIE CornalleHus Bce Xe Aomny-
CTUMbI MO POCCUMINCKOMY npasy's.

OTkaszaTbCs OT MpaBa Ha akuenT o6s3aTenbHon odepThbl,
HanpasnseMon Ha OCHOBaHWK CT. 84.2 deaepanbHOro 3a-
koHa «O6 akuMOHEepHbIX 06LLEeCTBax», TaKKe Henb3sa Mo
npu4vHe 4Ype3BblHaMHO LUMPOKOrO TONKOBaHUS cydamu
n.2ct. 9 FrK PO,

Ewle B psge Aen cyn ykasan, YTo nognucaHue akToB npu-
€MKM BbINOJIHEHHbIX PaboT 6e3 ykKasaHus MpeTeH3un'’
WK € NPAMbIM yKa3aHWeM Ha To, HYTO NoKynaTenb He uMe-
€T NPeTeH3NiA K NOCTaBLLUMKY U He B6yAeT BbiaBUraTth Tpe-
60BaHN O B3bICKAHUN HEYCTOMKM'S, He 03Ha4vaeT oTkasa
OT NMpaBa Ha B3bICKaHWE HEYCTOMKU, TaK Kak oTkasaTbCs
OT MnpaBa Ha 3aLUMTy Henb3s.

'3 [TocTaHoB/IEHNS QAC BanapgHo-Cubupckoro oKpyra
or 31.03.2006 Ne ®04-2109/2005(14105-A75-11), @04-
2109/2005(15210-A75-11), ®04-2109/2005(15015-A75-11),
®04-2109/2005(14744-A75-11), D04-2109/2005(14785-A75-11).

" [MoctaHoBneHne  ®AC  Bocto4Ho-Cubupckoro  okpyra
o1 19.04.2006 no geny Ne A58-3307/05-®02-1676/06-C2.

' UHgpopmaymnoHHoe — nmcbmo  [lpesugnyma BAC P®
or 21.12.2005 Ne 104 «O630p npakTUKun NPpUMEHEHUs ap-
6uUTpaxHbIMN cygamu Hopm [paxpaHckoro kogekca P®
O HEKOTOPbIX OCHOBAHWUSIX MpPeKpalyeHusi 0653aTesibCTB»
(n. 3).

6 [ToctaHosneHne ®AC Mockosckoro okpyra ot 03.10.2007,
10.10.2007 Ne KI-A40/9123-07.

7 [locTaHoBneHve TpuHa[uaToro apOUTPaXKHOro anessisaynoH-
Horo cyga ot 17.06.2010 Ne A56-49800/2009.

'8 [loctaHoBneHve TpuHa[uaToro apOUTPaXKHOro anessisaynoH-
Horo cyfa ot 29.12.2009 Ne A56-28158/2009.
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Mbl no3sonum cebe He CornacuUTbCs C JaHHbIM MHEHUEM,
NMOCKOSbKY FpaXkgaHCKu 060poT TpebyeT cTabunbHOCTU
1 npenckasyemMocTu.

CTopoHbI goroBopa, KOTOpble B onpefeneHHbIN
MOMEHT BPEMEHW HE UMENN NPEeTEH3UN Apyr K Apy-
ry, XOTd 3Hanu O JONyLEeHHOM HapyLleHUn (KoTo-
poe UM B TOT MOMEHT Ka3asoCb HE3HAYUTENbHbIM),
He OOMKHbI Mofly4aTb NpaBoO B AalbHenLeMm Tpe-
6oBaTb 3alUMTbl HapyLUEeHHOro npaBa B cyde, 3a
UCKIIOYEHMEM CIlyYaeB, KOrga AaHHbIM 0TKas Obl
COBepLUEH MOA BNUSHWMEM Hacunusa, obmaHa unu
3a65yXOeHus.

B npakTvke pOCCUMCKNX apbuTpaxKHbIX CyOOB Takxe
BCTpeyarTCcs cuTyaumnn, Korga ogHa u3 CTOpoH NUCbMeH-
HOro foroesopa Ha4mMHaeT TpeboBaTb C APYror CTOPOHbI
[0rosopa WCNOJTHEHNA B MEHbLLEM pa3Mepe, Yem npeay-
CMOTPEHO B forosope. TeM caMbiM KpeauTop faeT [OmX-
HWKY OCHOBaHuWs nonaratb, YTO 06beM UCTIONHEHNS N3Me-
HWUICA NO OAHOCTOPOHHEMY BONEU3BLABEHWNIO KpeamTopa
N 0653aTeNbLCTBO HEOOXOAMMO BbIMOMHUTL B MEHbLLEM
o6beme'®. NoCKoMbKY Mbl OTHOCUMCS K KOHTUHEHTASIbHOM
cucTemMe npasa, B KOTOPOW MUCbMEHHBIN AOroBop MMme-
eT ropasgo 6osblLUuee 3Ha4YeHue, YeM pakTnyeckme aen-
CTBWSI CTOPOH MO €ro MCMOSIHEHUIO, CYAbl, Kak npasuio,
noafepXuBarT Kpeautopa u Nno3BoNsAOT emMy B3biCcKaTb
JONr B MOSIHOM pas3Mepe, HEeCMOTPsi Ha ero AencTsBus,
hakTU4YeCcKun BBOASALLME OPYryHO CTOPOHY B 3a6nyxaeHune
OTHOCMUTENBHO 06bemMa UCMONHEHUS.

Ecnu 6b1 nogo6Hoe Oeno paccMmatpuBanocb B amepu-
KaHCKOM cyfe, OH B JAaHHOM crlydae Mor 6bl MPUMEHUTb
OOKTPUHY MoApa3yMeBaemMoro otkasa oT npasa (implied
waiver), o KOTOpoW nogpobHee GyLeT ckalaHo farnee, U
Npu3HaTb [OrOBOP M3MEHEHHbIM, TaK KaK KpeauTop CBOU-
MU OENCTBMAMM OTKasasics OT MpUHAANeXallero emy
npasa n Jan Opyrol CTOPOHE OCHOBaHWA nonaraTb, YTO
[OroBopHasi CTOMMOCTb 6y[EeT YMeHbLLEHA.

Mo ogHoMy M3 gen cyq co cebikon Ha cT. 9 K P® npu-
3Han HegoewucTBUTENbHLIM MOSIOXKEHME [OroBopa 3anma
O TOM, 4YTO 3aeMLUMK 06A3yeTca He npuefekatb 6e3
npeaBapuTenbHOro cornacoBaHus ¢ 6aHKOM KpeauTbl B
pyénax n (Mnu) MHOCTPaHHOWM BanioTe B Apyrux 6aHkax

'® Onpepenernne BAC P® ot 31.10.2007 Ne 13648/07 no peny
Ne A51-11493/2006-14-227.
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B Nepuvop AelcTBMA Jorosopa Kpeaura, MOCKOSbKY npu-
MEeHeHne Mep UMYLLECTBEHHON OTBETCTBEHHOCTU K UCTLY
3a ocCyLlecTBfieHMe UM ero npasa Ha CBOOGOAHbLIA BbIGOP
KOHTpareHToB MO MPUBIEYEHNIO AEHEXHbIX CPEACTB B XO-
3AWCTBEHHYIO AeATeNIbHOCTb HapyLlaeT ero npasa®. Mpwu
3TOM MO Apyromy feny Cyd He Hallen OCHOBaHWi ans
NPU3HaHWA HeOenCTBUTENbHBIM aHanorM4yHoro nosnoxe-
HuA gorosopaZ'.

B npakTuke BcTpedaeTcs U OOBONLHO NnbéeparnbHoe ToN-
KoBaHue n. 2 cT. 9 MK PO.

B ogHOM 13 pgen cyn ykasan, 4YTo M3 JaHHOW HOPMBbI
cnefgyeT, 4TO NULO He TONMbKO CBOGOOHO B UCMOMb30-
BaHWW Npas, HO U MMEET BO3MOXHOCTb BO3[epXaTbCs
(oTkasaTbCs) OT UX peanu3aunn, ecriv rno Kakum-iméo
npuYnHaM OHO 3aMHTEpPEecoBaHo B 3ToM. MoaTomy cyn
nopaep>an MnofioXeHWe A0roBopa apeHdbl, Mo KOTo-
poMy apeHpofaTesib OTKa3blBasiiCA OT OCYLLECTBIIEHNS
CBOUWX NpaB Mo PacrnopsXXEHUIO apeHayeEMbIM 06 bLEKTOM
Ha Cpok apeHAbl 6€3 MMCbMEHHOro cornacus apeHpa-
TopaZ.

o gpyromy geny cyg ykasarn, 4To nvua He MOryT orpaHu-
YMBaTb CBOKO OEEeCNOCOOGHOCTb NyTeM 3aKM4YeHUs Ooro-
Bopa 06 oTkase oT npasa. Cyn BepHO OTMETUJI, YTO rpaXx-
JaHCKoe 3aKoHoOaTeNnbCTBO He AoNyCKaeT OENCTBUIA NNLL,
OrpaHMynBalOLLUMX CaMOCTOSTENbHOCTL  OEeATENbHOCTH,
OCYLLeCTBNSAEMOW IOPUANYECKMMN NNLAMUN HA CBOW PUCK,
HanpasfeHHOM Ha n3enevyeHne NpuobIM OT NONb30BaHUA
MMYLLIECTBOM, NPOOAXW TOBAPOB, BbIMNOMHEHUS paboT nnm
okasaHus ycnyrz,

Mo uenomy xe psgy gen cyabl npyuMeHsoT n. 2 ct. 9 K PO
B CUTyauusX, B KOTOPbIX OHa, Ha HaLl B3rnag, He AoMmKHa
npuMeHaTeea. K npuMepy, Cydbl CCbinalTcs Ha faHHY0
HOpMY, Npu3Hasas HeleNCTBUTENbHbLIM cornalleHue cTo-
pOH 06 orpaHM4eHnr npasa Ha pacTopXXeHve gorosopa (B
TOM 4YmnCne NyTeM YCTaHOBIIEHUS HEYCTOMKU 3a pacTopxe-
HVWe Jorosopa), Korga Takoe npaeo NPefoCTaBfIeHO UM-
rnepaTuBHOM HOPMOW 3aKoHa (Kak, Hanpumep, B JOroBope

20 [JoctaHoBneHne BocbMOro apbuTpaxHoro anesisiynoHHOro
cyna ot 12.07.2010 Ne A46-1254/2010.

21 [NoctaHoBneHne [lepBoro apbuTpaxHoro anesisiynoHHOro
cyna ot 19.01.2010 o geny Ne A43-23297/2009.

22 MNoctaHosneHne ®AC [anbHeBocTo4YHOro okpyra ot 12.05.2003
Ne ®03-A59/03-2/957.

23 [NoctaHosneHne ®AC [anbHeBocTo4YHOro okpyra ot 21.04.2003
Ne ®03-A73/03-1/743.



BO3ME3OHOro okasaHus ycnyr)?t. O4eBuOHO, YTO 3[eCb
ccbinka Ha n. 2 c1. 9 T'K PO coBepLUeHHO HeymecTHa, Mno-
CKOJSIbKY MPOUCXOOUT HapyLLeHne Qpyror nmnepaTuBHOWN
HOPMbl — B CUTyaLuMu C NPaBOM Ha pacTOpXeHWe [oro-
BOpa BO3ME3OHOro okasaHusa ycnyr a7o cT. 782 NK PO.

Bce 910 MHOroo6pasve noaxonos cynebHOM npak-
TUKW CBUAETENbCTBYET 06 OTCYTCTBUM Yy POCCUNR-
CKMUX CYyOOB €AMHO0OPa3HOr0 NOHMMAaHUS UHCTUTY-
Ta OoTKasa oT npasa. JTO BrOMHE 06bACHUMO — B
OOKTPUHE OTCYTCTBYIOT CEpbe3Hble UCCNefoBaHUs
no JaHHOMY BOMPOCY, a NOTOMY CYAbl HEe 3HaKT U
He NMOHMMAIOT, Kak NpaBuiibHO NPUMEHATL M. 2 CT. 9
K PO, B pesynsrate 4ero npUMEHSIOT OaHHYHO
HOpMY B N060M cuUTyauuun, roe BCTpeyaeTcs XOTb
KakoW-TO OTAaneHHbI HaMeK Ha OTKaa OT npasa
W ero orpaHnyeHue.

B 3apy6exHon [OOKTpWHEe W CyAebHOW npakTuke [eno
06CTOUT HECKONMbKO MHave. [pobnema oTkasa OT npasa
ABNSAETCH XpecTOMaTUNHOM U BKNOYeHa B N06YI0 cepbes-
HYIO SHUMKONe[uio npasa.

AHrno-aMepuKaHCKuUi Nogxofd K oTkasy
OT NpaBa

B aHrnuickoM 1 amMeprkaHCKOM npasBe OTkas OT fpasa
(waiver) SIBNAETCA CNOXHbIM M MHOrOACNeKTHbIM WUHCTU-
TYTOM, KOTOPOMY YAEnsfeTCH BHUMaHWe B OpUaNYeCcKuX
3HUMKONeamsaxX U MoHorpadusx, NocBSLLEHHbLIX BOMPO-
cam 4acTHoro npasa. OH xapaKkTepu3yeTcs HEKOTOPbIMU
0CO6EHHOCTSIMU, CBOMCTBEHHBIMU TOSMLKO NPaBOBbIM KOH-
CTpyKUMAM 06LLiero npaea (K npymMepy, OTCYTCTBMEM Tpe-
60BaHMsA 0 BCTPEYHOM NpepocTaBneHun (consideration)).

MockornbKy chopmar cTaTey He MO3BOSMSET onucaTb BCe
HIO@HCbl 3TOMO0 MHOIOrpPaHHOro WMHCTUTYTA, Mbl OCTaHO-
BMMCS N1LLIb HA OTAESbHbLIX ero acrnekTax, caMbimM O6LLIMM
06pasoM XxapakTepuayLLMx HasHaveHue u cdepy aen-
CTBUA OAHHOIO UHCTUTYTA.

MNMog oTKa3oM OT NpaBa B CamoMm O6LLeM Buae NoHUMaeT-
Csl 106POBOSbHbIA U NPeAHaMepPeHHbIN 0TKas OT M3BeCT-

2 [NoctaHosnernnssi ®AC [losomxckoro okpyra ot 27.06.2011
Ne A55-21394/2010, ot 25.05.2006 Ne A06-2382/1-8/2005;
®AC 3anapHo-Cubunpckoro okpyra ot 06.09.2007 Ne ®04-
5976/2007(37754-A46-28).
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HOro mpasa, NPeuMyLLecTBa, Bbirogbl, Tpe60OBaHUA MK
npueunernm?,

OTka3 oT npaea, NOHMMaeMbIi B Y3KOM CMbICNE, BbICTY-
naeT TakXke B Ka4yeCTBe OnpaBOaHus AN fvua, He Uc-
MOSTHMBLLErO AOrOBOP WM OTCTYMUBLLUErO OT €ro CTPo-
roro UcnomnHeHus. Tak, CTOpOHa, KOTOpas UMEET MpaBo
TpeboBaTb OT APYroi CTOPOHbI WCMOSIHEHUSI B CTPOroMm
COOTBETCTBMU C MOJIOXKEHUSIMM [OroBOpa, MOXET OTKa-
3aTbCA OT 3TOro npaea W, K NPUMepY, NPUHATL UCMOJHE-
HWe NO3)Xe yCTaHOBNEHHOW fJaTkl. Torga gpyrasi CTOpoHa
6yneT ocBoboxaeHa OT 0653aHHOCTU UCNOSHATE JOrOBOP
B YCT@HOBJIEHHYIO B OFOBOPE AaTy U He ByOeT cumTaTbCs
JOMNyCTUBLLEN NPOCPOUKY?2S.

HokTpuHa oTKasa OT npaBa 3apogunacb Kak WHCTUTYT
npasa CrnpasegsIMBOCTW, U MMEHHO MO3TOMY €€ [NaBHOW
3ajayen ABNSETCA BOCCTaHOBMEHWE CMpaBegsIMBOCTV B
cMTyaumm, Korga ogHa CTopoHa CBOMMM OEACTBUAMK aana
MOHATL OPYron CTOpOHe, YTO OHa He 6yaeT TpebosaTb OT
Hee CTPOroro MCNosiHeHUa Jorosopa, a 3artemM nogana uck
0 HapyLueHun gorosopa®’. B Takon cutyauum CTopoHa, oT-
KasaBLLasCs OT CBOEro npasa, He MOXeT 3aTeM TpeboBaTb
MCMOMHEeHWs 4OroBopa B Cyae6bHOM Nopsiake, a Takxe Teps-
€T NpaBo B3bICKMBATb YObITKM U3 HapyLLEHNs [OroBopas.

MpuMeHeHWe OOKTPUHBLI OTKa3a OT mpaBa Ypes3BblHaliHO
CUNbHO 3aBUCUT OT haKTUYECKMX 0BCTOSTENLCTB Aena u
ABNSETCA OUCKPELIEN cyaa, a He ero 0683aHHOCTbLIO?.

Mpupopa oTkasa oT NpaBa U TPe6OBaHUSA K HEMY

OTka3 oT npaBa SIBASETCA MO CBOEMY XapakTepy OAHO-
CTOPOHHUM aKTOM, He TPeOYIOLLMM OT APYro CTOPOHbI, B
YblO MOMb3Y OH AenaeTcs, KakKnx-Nnnbéo [erNcTBUI Aasa ero
3aBepLueHns®.

Otkas ot npaBa He MOXeT ObITb OCHOBaHUEM OJ1A
MCKa, OH He HanaraeT 06a3aTenbCTB U 3a ero Ha-
pyLwieHne He HacTynaeT OTBEeTCTBEHHOCTb.

25 American Jurisprudence, 28 Am. Jur. 2°. Estoppel and Waiver,
§ 183 // Westlaw Database.

26 Williston on Contracts. 4" ed. § 39:14 // Westlaw Database.

27 Corpus Juris Secundum, 31 C.J.S. Estoppel and Waiver, § 86 //
Westlaw Database.

28 Williston on Contracts, § 39:15.

2931 C.J.S. Estoppel and Waiver, § 86.

3028 Am. Jur. 2°. Estoppel and Waiver, § 183.
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OTkas oT npaBa ABMSETCs OXpaHHLIM Mo CBOer npupone®'.
OH ucnonb3yeTcs Kak LLUT, HO HE Kak OpYXUe, U CIyXUT
LJ151 3aLUMThbl CTOPOHBI, B Ybl0 MOMb3Y OH CAENaH, a He C
LieJblo MOMyYeHUst Kakon-mbo Bbiroabl®.

Mo o6Liemy npasuny nuuUo, OTKasaBLUeecs OT npasa, Te-
psieT ero HaBcerga®. OgHako orpaHNYeHHbI 0TKas Takxe
BO3MOXEH M B COOTBETCTBMM C OMNPEfEeNeHHbIMU CTOPO-
HamMu yCrnoBMsIMW, OH yCTaHaBMBAET WM OrpaHUYMBaeT
nepuo BPEMEHU, HA KOTOPLI pacnpocTpaHaeTcs®.

OTka3 MOXeT 6bITb cenaH B YCTHOW UM MUCbMEHHOM
dopme 1nu BbITEKaTb U3 NOBEAEHUS, OOHAKO NOSIOXEHUS,
OT KOTOpPbIX OTKa3bIBAKOTCS, OOMKHbI ObITb cAeNnaHbl NUnn
noaTeepXaeHbl B MMCbMEHHON hopmMe. YTobbl 0TKa3aTtb-
Cs OT npasa, NMUO OO/MKHO COBEPLUUTb SACHOE, HepdBy-
CMbICNIEHHOE M OKOHYaTenbHOe AeNcTBUe, OEeMOHCTPU-
pyloLlee gaHHyo Lenb®.

OT Kakux nNpaB MOXXHO OTKa3aTbCA?

B otnun4me oT poccuinckoro npasa, B aMepuKaHCKOM rnpa-
BE OTBET Ha BOMPOC O TOM, OT Kakux npae JOMnycKaeTcs
0TKa3s, MOXHO C JIErKOCTbI HalTW B IMaBHOW opuanyec-
KoW SHumknonegun®. Mo obemy npaBuny OTKas BO3-
MOXEH OT MpaB, BbITEKAKLMX KaK U3 fOroBopa, Tak u
13 3akoHa®. Mpu 3TOM 0TKa3aTbCsA MOXHO U OT MaTepu-
anbHbIX, MU OT npoueccyanbHbiXx nNpas®*®. OTka3 BO3MO-
XXEH [OaXe B OTHOLLEHNM HEKOTOPbIX KOHCTUTYLIMOHHbIX
npas 1 Npas, NpefoCcTaB/IeHHbIX NOACYAUMOMY B Yro-
JIOBHOM npoLiecce.

OpHako JOKTpYHa 0TKasa OT NpaBa He NPUMEHSIETCS K caerl-
KaMm, 3arnpeLleHHbIM 3aKOHOM, MPOTUBOPEYaLLMM Ny6nny-
HOMY MOPSAKY UMW HapyLUIaoLLWM NpaBa TPeTbUX N,

3128 Am. Jur. 2°. Estoppel and Waiver, § 183.

%231 C.J.S. Estoppel and Waiver, § 86.

33 Williston on Contracts, § 39:14.

328 Am. Jur. 2°. Estoppel and Waiver, § 183.

3 Chitty on Contracts. Vol. I. General principles (30" ed.) // Sweet
& Maxwell. London, 2008. P. 1470.

%28 Am. Jur. 2°. Estoppel and Waiver, § 198—203.

%7 U.S. v. Mezzanatto, 513 U.S. 196, 115 S.Ct. 797 U.S.Cal., 1995,
Deptula v. Simpson, 164 P.3d 640 Alaska, 2007, Rosado v.
Bridgeport Roman Catholic Diocesan Corp. 292 Conn. 1, 970
A.2d 656 Conn., 2009, Smith v. Freeman 232 Ill.2d 218, 902
N.E.2d 1069 lll., 2009 // Westlaw database.

% First Interstate Bank of Denver, N.A. v. Central Bank & Trust Co.
of Denver 937 P.2d 855 Colo.App.,1996.

%928 Am. Jur. 2°. Estoppel and Waiver, § 196.
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OTKa3 OoT npas, BbITEKaKLLUX U3 AOroBOpa, Mo obLLeMy
npaBusly BO3MOXEH BCerga U MOXeT ObITb NPUHYAUTESb-
HO UCMOSNHEH*, ecnn TOSIbKO JOrOBOP He npepycmartpu-
BaeT NCMOJTHEHNSI YErO-TO, YTO ABMSAETCA HEQOMYCTUMbIM,
HE3aKOHHbIM, aMOpasbHbIM UM HAHOCALLMM yLep6 06-
LLLeCTBEHHbIM NHTEpecam*'.

CornacHo o6LiemMy NpUHLUMNY OOrOBOPHOrO Mpasa -
6as cTopoHa [OroBopa MOXeT 0TKasaTbCs OT Jo60-
ro QOrOBOPHOrO MOJMOXEHUA WNK MpaBa B ee Mosbay,
W ecnu oHa 3TO cpenana, oHa TepsieT ero Haecerga®,
€CNM TONbKO COOTBETCTBYIOLLLAS OroBOpKa 06 OrpaHu-
YeHHOM XapakTepe AeWCTBUA OTKasa He Oblna NpsMo
npefycMoTpeHa.

OTkasaTbCsl MOXHO TOJbKO OT TOro Npaea, KoTopoe
MOMTHOCTBIO NIEXUT B cdpepe KOHTPOIS OTKaabiBato-
LLlelicsi CTOPOHbI U AN peanvaaumnm KoToporo He
TpebyeTcsi BONs [OpYroil CTOPOHbI [OroBopa UIu
TPeTbUX N,

OTKa3 oT npaB U 3aluTbl, NPEROCTABIIEHHbIX 3aKo-
HOM, TaKxe no o6LleMy npaBuily BO3MOXeH. B otnnune
OT OTKa3a OT KOHCTUTYLIMOHHLIX NpaB, KOTOPbIA O6bIYHO
TpebyeT cobnoaeHns 6onee XecTKux CTaHaapToB, K OT-
Kasy OT MpaB., BbITEKAIOLLMX U3 3aKOHA, NPEeLbABNSAITCA
MeHee CTporve TpeboBaHma*s.

Mpwn 3TOM CTOPOHLI HE MOTYT OTKa3aTbCs OT npaBsa, npe-
[OCTaBJfIEHHOrO 3aKOHOM, €CNiM 3aTPOHYT BOMpPOC 3a-
WMTbI O6GLLUECTBEHHbIX UM MYGJINYHbIX MHTEPECOB*.
3akoH MOXET npegycMaTpmBaTb OrpaHUYEHHbIA 0TKa3 OT
npasa npu CO6M0AEHNM ONPEAENEHHbLIX YCNOBWUIA, U TOMNb-
KO TakoW 0Tka3 6yaeT paspeLueH®.

MpvMeyaTeslbHO, YTO CTOPOHA, NMPAaBO KOTOPOW HapyLue-
HO, MOXET 0TKa3aThbCsi OT CBOEro npasa Ha rnofady mcka
0 HapyLueHun Joroeopa 6e3 HeO6XOAMMOCTY BCTPEYHOIO
npefocTaBrieHMst NMyTeM COBepLUeHVsi creuuarnbHo yao-

40 Burke v. Burke, 52 Va.App. 183, 662 S.E.2d 622 Va.App., 2008;
Northern Assur. Co. of London v. Grand View Bldg. Ass’n 183
U.S. 308, 22 S.Ct. 133, U.S. 1902; Wirt v. Parker School Dist.
Ne. 60-4 689 N.W.2d 901. D., 2004 // Westlaw Database.

4128 Am. Jur. 2°. Estoppel and Waiver, § 198.

“2 Williston on Contracts, § 39:14.

4828 Am. Jur. 2°. Estoppel and Waiver, § 200.

“ Deptula v. Simpson 164 P.3d 640 Alaska, 2007; Scully v. Tillery
456 Mass. 758, 926 N.E.2d 154 Mass., 2010.

45 In re Marriage of Fell 55 Cal.App.4th 1058, 64 Cal.Rptr.2d 522
Cal.App. 2 Dist., 1997.



CTOBepeHHON 3anucu®®, OpgHako Henb3s oTKkasaTbCA OT
npaea Ha UCK, BbITEKAIOLLNA U3 HEOENCTBUTENIBHOCTY [0-
roBopa Uin ero oTAeNbHbIX MONIOXKEHNAY.

[onyckaetca oTKas OT Mpasa Ha paccMOTpPeHWe crnopa
CYOOM NPUCSXHBIX, NpaBa B3bICKMBATb YObITKW, Mpasa
nogaeatb UCK 06 o6maHe*. B oTHOLLEHUsAX Mexay npeg-
npyHUMaTensMn ornyckaeTcs Aaxe oTkas oT npasa Ha
cynebHyto 3aLMTy NpU COBEPLLEHUN OENNKTOB.

OTKa3 OoT JOroBOpHOro npasa

PaccMoTpuM Heckosbko nogpobHee 0TKas OT npasa, Bbl-
TeKaroLLero n3 gorosopa, kak Hambosnee pacrnpocTpaHeH-
HOro 1 BOCTPe6OBaHHOIo BMaa oTkasa OT npasa.

CtopoHa, koTopas oTKasanacb OT OOroBOPHOrO Mpasa,
CYMTaeTCs CBA3AHHOW CBOWM OTKaA30M U HE MOXET 60-
fnlee ccbinaTbCs Ha nepBoHaYasibHbIE YCNOBUSA OOroBOpA.
Ecnu cnosamu mnu nosegeHveM CTOpOHa cornacunach
WU gana gpyron CTOPOHE MOHATb, YTO OHa MPUMET UC-
nosfiHeHWe B 6ornee NO3LHIOK AaTy UK B Opyron opme,
OHa yXXe He MOXET 0TKa3blBaTbCA OT MPUHATUSA TaKOro UcC-
NOJSTHEHUSA B TaKyto faTy n Takom oopme®.

Ecnu CTOPOHbI CBOMMW B3aUMHbIMU JencTemamMm obec-
ne4ymnm cnoco6 UCMOSIHEHUS KX norosopa, KOTOprI7I oT-
nn4yaeTcsa oT cnocoba, npenycMoTpeHHoOro B goroesope,
HW OfHa U3 CTOPOH HE MOXET 3adABJiATb O HapyLleHnn Oo-
roBopa, Tak Kak 3TO NpnU3HaeTCd B3aMMHbIM OTKa3oM OT
CTpOroro ncnonHeHus ,qorosopa5‘.

CtopoHa gorosopa MOXeT 0TKasaTbCsl U OT oTnaratesb-
Horo ycnoeus (condition precedent), cchopmMynMpoBaH-
HOro B €e MoSb3y, UK YCNOBUA AN UCMOSIHEHUS ee J0-
rOBOPHOW 06513aHHOCTM Aaxe B OTCYTCTBME MONOXEHUS
Jorosopa, NpsSMO paspeLuaroLllero Takom oTkas, a Tak-
Xe Jaxe Mpu HanmM4mMu NOSOXEHUs O TOM, YTO AOroBop
6yOeT cuMTaTbC HeOdeNCTBUTESNIbHbIM, €CNN YCNOBUE He
HacTynuT®, B pesynsrate OOroBopHas 0683aHHOCTb OT-

46 Uniform Commercial Code, § 1—306. Waiver or Renunciation of
Claim or Right After Breach // Westlaw Database.

4728 Am. Jur. 29 Estoppel and Waiver, § 198.

8 Ibid.

4 Ibid.

% Chitty on Contracts, 2008. Vol. 1. P. 1470.

5117A Am. Jur. 2° Contracts, § 635 Generally.

%2 Chitty on Contracts, 2008. Vol. 1. P. 1473.
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Ka3aBLLenCcs CTOPOHbI CTAHOBUTCS 6E3YCII0BHOW 1 Apyras
CTopoHa Bnpaee Tpe6oBaTb OT HEE UCTMOSTHEHMSI.

OpHa n3 CTOpOH MOXET OTKasaTbCsi OT CBOero npasa
pacToprHyTb 4OrOBOP BCNEACTBME HapyLLEeHWUs Jorosopa
apyrov ctopoHon (gecponta). OgHako BaXHO pasnuyatb
CUTyauLmio, KOrga CTopoHa 0TkasblBaeTcs OT CBOEro npa-
Ba cyMTaTb AOrOBOP MPEeKpalleHHbIM, HO He OTkKa3blBa-
eTca OT CBOEro npaea Tpe6oBaTb YObITKW, KOTOPbIE OHA
noHecna B pe3ynbTare HapylleHus, U cuTyauuio, korga
HEBMHOBHAasA CTOPOHA OTKa3blBAETCH HE TOSIbKO OT CBOEro
npasa NpekpaTuTb UCMOJIHEHME [OroBoOpa, HO U OT Tpebo-
BaHWA 0 BO3MELLEHNN YObITKOB®S.

OT oTkasa oT npaBa Heo6x0AuMO OTNMYaTh YCoBME [O-
rosopa, npegnonarawolliee obellaHne WUnm obsasaTenb-
CTBO He nofasaTb UCK (covenant not to sue).

0653aTenbLCTBO He NoaaBaTth UCK 63 KaKMX-Nnbo orpaHu-
YeHMWI paBHOCKIIBHO MPOLLEHNIO Aonra (release) n Bnedet
nuweHne KpeguTopa npasa. OgHako 0653aTeNbCTBO O He-
nogade ucka B Te4eHme orpaHu4eHHOro BpemMeHu He sB-
nsieTca PaBHOCWIbHBIM NPOLLIEHMIO AOMTa U He 3anpeLuaeT
noga4y ucka no gorosopy. HapyLueHve Takoro obasarenb-
cTBa AaeT nuuy, B MOMb3Y KOTOPOrO0 OHO 6bINO YCTaHOB-
neHo, NpaBo MojaTb UCK O B3bICKAHWM YObITKOB C Hapy-
wutens. B cnyyae HapyLleHus o6a3aTenscTBa BO3MOXHO
Takxe obpalleHne B cyd ¢ TpeboBaHMeM 06 ycTaHoBe-
HMK obecneunTenbHbIX Mep (injunction) B BUAE 3anpeTta
nopaBsaTb UCK B TEYEHME YCTaHOBJIEHHOIO CpoKa®:.

| [ns oTkaza ot npasa npuHUumMnmanbHO BaXHO, YTOOBbI
OTO NpaBo CyLlecTBOBasio HA MOMEHT OTKa3a OT Hero.

Korga AoroBop yXe 3akioyeH, OT npaBa MOXHO OTKa-
3aTbCa [0 UMK MOCne MOMEHTA UCTonHeHus. Ecnn oTkas
MPOU30oLLES 10 MOMEHTa UCMOSIHEHUS, OH JOMKEH 6biTb
nofaepXaH Tem, YTo fpyrasi CTOpOHa rnonaranacb Ha Ta-
Kol oTKa3. B crniyuae oTkasa nocre UCTeYeHWsi cpoka ass
ucnosiHeHus (Npu gedonte) BONPOC O TOM, monaranacb
N gpyrasi CTOpoOHa Ha 0TKa3 WU HeT, He UMeeT 3Haue-
HUs1, 0TKa3 BCE PaBHO SBMSETCS 06S3bIBAOLLMMSS.

Mcxogs 13 o6wmx NpYHUMINOB JOrOBOPHOMO Mpasa CTo-
pOHa, KoTopas oTKasanacb OT MpaBa, 3aTparvbaloLLero

53 Ibid.
54 Chitty on Contracts, 2008. Vol. 1. P. 1456.
% Williston on Contracts, § 39:19.
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oyayLlee WUCMNONHEHNe [Orosopa, MOXEeT B3fiTb OTKa3
obpaTHO, YyBeAOMMB OPYryt0 CTOPOHY B PasyMHbIA CPOK
O TOM, 4YTO OHa 6yaeT TpeboBaTb CTPOroro UCMONHEHUS
YCNOBWUA OOroBOpa, €CNn TOMbKO Takoe obpaTHoe Aen-
cTBME He OyOeT HecrnpaBeaMBbIM U3-3a CYLLECTBEHHOro
N3MEHEHNSA MOJOXEHNA CTOPOHbI, KOTOpas paccyuTbiBa-
na Ha oTKas OT npasa. TakuMm o6pa3oMm, OOUH pas oTKa-
3aBLUMCb OT MpaBa WK YCNoBUs, CTOPOHA YXXEe He MOXET
TpeboBaTb €ro peanusaumm, €cnm TOSbKO He YBe#OMWUT
06 3TOM [pYryto CTOPOHY B padyMHbI CPOK 1 AN Apyromn
CTOPOHbI UCMNOSNHEHWE ee 06A3aHHOCTN ByAeT Ha MOMEHT
Takoro yBegoMIeHUs No-NpexHeMy BO3MOXHbIM®E,

B o6Llem npase OTCYTCTBYET NPaBUIIO O TOM, YTO CTOPOHbI
[0roBOpa He MOTrYT OrpaHUYUTL JOKTPUHY OTKasa OT npa-
Ba B CBOEM COrMMaLLIEHWUN, K NPUMEpYy AOroBOPUTLCS, HYTO
onnara ro [0rosopy nocrie HapyLleHus He 6yaeT o3HavaThb
0TKa3 OT npaBa PacToprHyThb AOrOBOP B CBSA3W C TAKUM Ha-
pywieHvem. OgHaKo cyabl faneko He BO BCeX cryyasx
NpU3HaloT AerCTBUTENbHLIM Nofo6Hoe ycrnosue fo-
rosopa, orpaHu4MBaioLLee AOKTPUHY OTKa3a OT npasa.
Mpw onpepneneHHbIX 06CTOATENbCTBAX YCMNOBMA OOroBOpa
HEOOCTaTO4HO [AMNA TOro, YTO6bl aHHYNMPOBaTh OEWCTBME
YETKOrO M HeBYCMbICIIEHHOrO 3asBfieHnsi 06 oTkase oT
npasa, CAenaHHOro OfHOM M3 CTOPOH Aorosopas”.

Takum 06pa3om, MO CPaBHEHUID C POCCUNCKUM
NoaxXO4OM K OTKasy OT npasa B cUCTeMe 06LLlero
npasa NpoBoAUTCA abCOMOTHO NPOTUBOMONOXHbIN
NPVHUMN — OTKa3aTbCA MOXHO MO4YTM Bcerga wu
npakTuyeckn OT fI60ro npasa, ecin TOMbKO 3TO
He HapyLlaeT npaB TPeTbUxX NnL, He MPOTUBOPEYUT
ny6anYHBIM MHTEpecaM, a Takxe npsaMo He 3anpe-
LeHOo 3akoHOM. Oco6eHHO nubepanbHO Cyabl NoAa-
XOOAT K 0TKa3y OT npaea, BbITEKAKOLLEro U3 oro-
BOpa, Npu3HaBas ero HefencTBUTENbHbIM NULLb B
NCKIIOUYUTENBHbBIX CIyvasX.

CornalueHue o BO3iepXXaHUM OT OCYLLeCTBJIEHUS
npasa (forbearance agreement)

Kak yxe 6bI510 CKa3aHo paHee, OT OAHOCTOPOHHEN CAeNKM
no oTKasy oT npaBa HeO6XoOUMO OTAMYaThb cornalleHue
0 BO3[epXXaHnn OT OCyLLeCTBJiIeHUda npaBa, N0 KOTOPOMY

6 Williston on Contracts, § 39:20.
57 Chitty on Contracts, 2008. Vol. 1. P. 1472.
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OflHa CTOpoHa 6epeT Ha cebs 06A3aHHOCTbL He npeabsB-
NATb K OPYron CTOpoHe TpebGoBaHWE MO 3aKJIIOHYEHHOMY
MexXay HUMW LOrOBOPY B TEYEHWNE ONpPeAeIEHHOro Nepuo-
[a BpeMeHu, a apyras CTopoHa 06a3yeTcsi MPUHATL Mepbl
Mo BOCCTAHOBJIEHWNIO CBOEN MNAaTeXecnoCo6HOCTU B yKa-
3aHHbIN Nepuof BPEMEHU N UCTIONTHUTL CBOK [OrOBOPHYIO
0653aHHOCTb MO BO3BpaTy J0Jra, a TakXXe Ha4YUCIEHHbIX
Ha Hero NPOLEHTOB B HOBbIW CPOK.

OT10 cornawleHne Haubornee BOCTPEOOBAHO B 3aEMHbIX
OTHOLLIEHUSIX, KOrAa AOMKHUK HE MOXET WUCMOMHUTL CBOE
0653aTeNbCTBO B YCTAHOBIEHHBIN CPOK, @ KpeauTop rotos
nopoXaaTe HeGOMbLUON Nepuon BPeEMEHM (Kak npasumo,
[0 rofa) u He TpeboBaTb C AOSHKHUKA JONr C TeM, YTOObI
no NpoLLEeCTBUN OTBEAEHHOr 0 Nepuoaa BpeMeHU B3bICKaTb
ero B MOSfIHOM o6beme W, BO3MOXHO, C MEeHbLUMMWU AOns
cebs nsfepxkamu. Takoe cornalleHune B 6U3HeC-NpakTuke
yacTto HasbiBaloT standstill wnn forbearance agreement
(cornaweHne o mopaTopum Ha B3biCKaHue Jonra).

LONMXHWK 3a 0TBeLeHHbIN eMy Nepuof BpemMeHU OOSKeH
PecTpyKTyp1poBaTh CBOM GU3HEC UK peddnHaHCUpPOBaTb
3a[10/1XEHHOCTb, TEM CaMbiM 06ecrneynB BO3BpaT Nepso-
Ha4anbHOro gonra.

BaxHO OTMETUTb, YTO 3aKoYeHne NogobHOro cornalue-
HUA He O3Ha4YaeT 0TKasa Ans KpeauTopa oT npuHagnexa-
Lero emy npasa TpeboBaHus. Hanpotus, KpeguTop co-
XpaHsieT 3a coboW 3TO NPaBO M MOXET peann3oBaTtb ero
Mo MCTEYEHNM CPOKa AEVCTBMSA COrnalleHns unu B 6onee
paHHWI CPOK, eCnu cornalleHne o moparopum 6b110 Ha-
PYLLEHO OOIMKHUKOMSE,

KnioyeBbIM OTIMYMEM COMMALLEHUs O MopaTopuM OT
06bI4HOM OTCPOYKM BO3BpaTa [Jonra, NpefocTaBrisieMon
KPeLUTOPOM [OSIXKHUKY, SIBISIETCS TO, YTO CTOPOHbI B CO-
rnalleHu o MopaTopuy (OUKCUPYIOT U MOATBEPXAAT
MOMEHT HapyLLleHUsi [OroBopa 3aMa U UMEHHO C 3TOro
MOMEHTa Ha4yMHalT Tedb BCe LTpadHble caHkuum. CTo-
POHbI B COTMaLLEHNN O MOPATOPUM TaKXe NMOATBEPXAA0T
3aK/IOYEHHOCTb UM [EeWCTBUTENbHOCTL JOroBopa 3aimMa
W MpeOocTaBfieHHbIX 06ecneyveHnin®. Takoe MOATBEepX-

%8 Solomon J.S.  Negotiating  forbearance  agreement,
Corporate&Fianace Alert, April 2009 // http://www.gibbonslaw.
com/news_publications.

% Gerson G.L. Esq. Forbearance agreements. May 2009 // http.//
www.gersonlaw.com/images/content/forbearance_agreements.
pdf.



JeHve umMeeT 60MbLUIoe 3HavYeHWe Ana ganbHenwmx oT-
HOLLEHUI CTOPOH — nocne Hero OOJIXHUK TepdaeT npaBo
CCbINaTbCs HA HEOAENCTBUTENbHOCTb norosopa unnn Ha oT-
CyTCTBME HapyLUEeHUs.

Bonee TOro, QOMKHMK Ha OCHOBAHWW COrNaLleHUst O MO-
paTtopun oTKasbIBaeTCS OT LENIOro psaa npuHapiexatumx
eMy npaB, Npexnae BCero oT npasa ocrnapueaTb AeNCTBU-
TENbHOCTb M 3aKJIIHYEHHOCTL JOroBopa 3ariMa B LIEfloM
M B 4aCTW, a TakxKe OeNCTBUTENbHOCTb U 3aK/TH0UYEHHOCTb
o6a3aTenbCTB, oO6ecnedvmBaloLmMx 3aem, npasa Tpeb6o-
BaTb BO3MeELLEHUS YOLITKOB C Kpeautopa Unv npumeHe-
HWUSI UHBIX MEP OTBETCTBEHHOCTU®C,

OTkas oT NpaBa B faHHOM Cly4ae fO/MKeH ObiTb SBHO Bbl-
pPakeHHbIM, 1 KpeguTop, Kak Nnpasusio, CTPEMUTCS, YTOObI
0TKa3 6blN CPOPMYNNPOBAH MakcUMarnbHO LWMPoKo. Of-
HaKO TaKoW OTKa3 He MOXET PacrnpoCTPaHATLCA Ha 6yay-
LiMe npaBa, KOTopble BO3HUKHYT Y JO/MKHUKA B pe3ysb-
TaTe 3aK/oHeHWs cornalleHns 0 MopaTopum, 1 oTKas oT
Takux 6yayLmnx npas SBNSeTCS HeAeUCTBUTENbHBLIME!,

OTtkas pomkHuKa oT npaB Ha 3aluTy, BblTeKatro-
Lnx M3 paHee 3akKJIio4eHHOro pgoroesopa 3anma,
OaeT KpeauTtopy o4YeBungHble BbIrodbl MPU 3aKIito-
HYeHnn cornawleHns O Mopatopun — OH nony4vaeTt
Oonr, B OTHOLLUEHUN KOTOPOro AOJDKHUK HE MOXET
BblABUraTb Kakue-nmbo BO3paxxeHnq (I'IO Hepeu-
CTBUTEJIbHOCTU U 663,D,eHe)KHOCTVI), npenaTcTBy-
loLne B3bICKaHUO, a NOTOMY BO3MOXHble N3OepX-
KW Kpegutopa no npuHyauntesibHOMY B3bICKaHUIO
gonra CyuecCTtBeHHO CHMXalroTCA.

MpenocTaBnss OTCPOYKY MO BO3BpaTy Oonra, KpeguTop
HaxoauTCs B AIBHO MEHee BbIrOAHOM MOJIOXEHWUN — OH CO-
rnawaeTcs OTCPOYMTb MOMEHT HapyLUeHus Joroeopa, a
NMoToMy [OMMKHUK He cHMTaeTcsl Haxooawmmcesa B aedoon-
Te. OTHOLLUEHUst CTOPOH MPOAOIKAT CyLLEeCTBOBaTbL B
pamMKax nepeoHa4anbHOro Joroeopa 3aima (OTHOLLEHUS
[0 NpefoCcTaBfeHNs OTCPOYKM He OTAeNeHbl OT OTHOLUe-
HWIA nocne NpegocTaBNeHus OTCPoYKK). B pesynbrate y
Kpeautopa CyLLeCTBEHHO COKpaLlalTCsi BO3MOXHOCTU
ONS «O4YMLLIEHUsi» OOMnra OT BO3MOXHbIX BO3paXKeHWit co

% Gerson G.L. Esq. Forbearance agreements. May 2009 // http://
www.gersonlaw.com/images/content/forbearance_agreements.pdf.

5" Manne B.W., Shiner M.A., Restructuring Options: The
Forbearance  Agreement //  http//www.turnaround.org/
Publications.
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CTOPOHbI OO/XHUKa, a Ha4dYncnexHue LIJTpa(prIX caHKuui
CTaHOBUTCHA BO3MOXXHbIM TOJIbKO B City4ae HapyLueHUs HO-
BOro cpoka Bo3Bparta gonra.

B 6usHec-npakTuke BOCTpebOBaHbl 06a MexaHu3ma pe-
CTPYKTypu3aumm gonra — W corfnaillieHne o mopartopum
Ha B3bICKaHWe [osra, 1 npegocTtaBneHne otcpoyku. K co-
XaneHuo, Ons MUCMNoNb30BaHUSA MepBOro MexaHmama Ha
OaHHbIA MOMEHT CYLLIECTBYIOT Cepbe3Hble NpensTCTBUA —
poccuiickme cyabl B GOMbLUMHCTBE CnyyaeB 6yaOyT pac-
cmartpuBaTb ero Kak oTkas oT npasa Ha obpalleHue B cyf,
KOTOPbIV ABNSAETCA HEAENCTBUTENbHbIM.

OpnHako Takoi Moaxon He COBCEM BEpeH OaXe C TOuUKM
3peHus OeiCTBYIOLLEero NpaBoOBOro PerynumpoBaHus, Tak
KaK cornalleHue O MopaTopuM Ha B3biCKaHue fonra He
BrieYeT 0TKa3 OT npaBa Ha Cyfe6Hyo 3aLuTy, a NopoXaa-
€T rpaxQaHCKo-NpaBoBoe 06A3aTeNnbCTBO He o6pallaTh-
csl B Cyd 3a 3aLWTOI CBOEro npaea B TeYeHue YCTaHOB-
NEHHOro nepuopaa BPeMeHu.

BbiBoabl

B nposegeHHOM  aHanlnse pOCCI/IVICKOFO n  aHrno-
aMepUKaHCKOro perynmposaHua I'Ip06J'IeMbI OoTKasa oT
npaea o4eBngHa CyLleCTBeHHasa pa3Humua B noaxonax.

B Poccuv faHHbIi UHCTUTYT SIBMISIETCS COBEPLUEHHO He-
pa3paboTaHHbIM, NMOHUMAaHWE ero CofepXaHus U npeae-
NOB [ENCTBUSI Ha YPOBHE OOKTPWHbI U Cyne6HOW npak-
TUKM MPaKTUYeckn OoTcyTcTByeT. [pu 3TOM B kayecTee
o6LLiero npuHUMNa NpoBo3riallaeTcs 3anpeT Ha 6o
0TKas oT NpaBa WUy cornalleHne, NPUBOASLLEE K OTKasy
OT nMpasa.

B aHrnocakcoHckol cucteme OTKa3 OT npasa npepn-
cTaBnseT cobor CaMOCTOATENbHbIN UHCTUTYT, KOTOPbLIA
feTanbHO pa3paboTaH M onucaH B JOKTPUHE Ha OCHOBe
NMOAXOMOB, BbIpabOTaHHbIX CyAaMu Ha MPOTSKEHUN yXe
He ofHoro gecstka net. [loMMMO MHCTMTYyTa oTkasa oT
npasa, B cucTeme o6LLEro npasa MPU3HAIOTCA U aKTUB-
HO PYHKLMOHWPYIOT COrnaLleHns o0 BO3AepXXaHu1 oT Ocy-
wiecteneHns npaea (forbearance/standstill agreements),
KOTOpbIe BK/HOHAIOT B Ce65 YCnoBms 06 0Tkase AOMMKHNKA
OT psiga MaTepuasbHbIX U NpoLeccyasibHbIX Npas.

HecomHeHHO, cucTema o6LLero npasa MOXeT No3BOMUTb
cebe ropasgo 60nbLUe B HacTU TONKOBaHUSA BOSIM CTOPOH
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Jorosopa v Ux nosefeHusi, No3ToMy TO, YTO 3PPEKTUBHO
pa6oTtaeT B CLLUA nnn BennkobputaHum, He o6a3aTenbHO
6ynet pabotaTb B Poccum.

K npumepy, nogpasymeBaemMbli 0Tka3 OT npasa, BbiTe-
KarLwmm n3 hakTU4eCcKux 0encTBuin CTOPOHbLI JOroBopa,
ABNAETCHA AOBOSIbHO AUCKYCCUOHHBIM MHCTUTYTOM N eaBa
nv noponaeT poccunckomy npasy. B cnydvae ero 3amm-
CTBOBAHMSA Ha Cy[ NSXKET cepbe3Has Harpy3ka rno BbisiCHe-
HUIO PaKTUYECKUX OEACTBUIA OTKa3blBaKOLLENCH CTOPOHbI
N NX BO3MOXHOIO BAVSHUA Ha APYrylo CTOPOHY OOroBopa.

OpHako ykasaHHas pa3Huua B Nogxodax, Ha Hall B3rnsg,
Janeko He Bcerfga MOXET ObITb onpasfaHa KapauHanb-
HOM pasHuuen npasoBbIX cucTem. oTpebHoCTU rpax-
JaHckoro o6opoTa B pasHbIX MpaBOBbIX cUcTeMax npu-
MEepHO OAMHAKOBbI, NMPU 3TOM lopuanYeckKre cpeacTasa ux
YOOBNETBOPEHUS HE 06583aTeNbLHO JOMKHBLI coBnaaaTth.

dakTnyeckun 3anpeTt Ha oTkas oOT Jioboro rpax-
OaHCKOro rnpaea, a Takxe abCOMOTHbIN 3anpeT Ha
0TKa3 OT nNpaBa Ha cyfgebHyo 3aLLmTy B NII0ObIX ero
Bapmaumsix B COHETAHUM C HEOOHO3HAYHLIM OTHO-
LLEHMEM K COrflalleHnsM O BO3Lep>XaHun OT OCy-
LLECTBIIEHNS NMpaB B POCCUNCKUX peanusx npueo-
OST K TOMY, YTO y4aCTHUKM 060poTa NpeanoymntatoT
HEe pUCKOBaTb W He WCMONb30BaTb POCCUNCKOE
npaBoO [N CTPYKTYPUPOBAHUSA CIOXHbIX COESOK,
TPEObYOLLMX MCMOMb30BaHUA HAaHHbIX MPaBOBbIX
KOHCTPYKLUUMN.

lMpoLueHue fonra v oTcpoYKa niaTexa rno LoroBopy 3aui-
Ma C WX MPSAMOSIMHENHOCTBLIO U XECTKOCTLIO MPaBoOBOro
perynuMpoBaHvsi [aBHO NepecTanu oTBeYaTb MOTPeGHOo-
CTsIM 060pOTa, KOTOPLIA C KaxabiM AHem TpebyeT Bce
6onbLUe TMEKOCTU He TOMIbKO B YacTV NPaBOBOroO peryni-
POBaHUsl, HO M B YaCTV MPaBONPUMEHEHMUS.

B cBSi3u C 9TUM CTOUT NpU3HATb, YTO Co3pena 06bEKTUB-
Has Heob6XoouMOCTb 06paTUTb BHUMaHWE Ha WHCTUTYT
oTKasa OT npaBa M BMJIOTHYH 3aHATbCS ero geTasnibHoun
pas3paboTKOM.

B kayecTBe BO3MOXHbIX HANpaBfEHUA ANl COBEpLUEH-
CTBOBaHUs 3aKOHOAATENIbCTBA U MPaBONPUMEHUTESIbHOM
NPaKTUKM Mbl TOTOBbI MPEQJIOKMUTL ClieaytoLlee NoHMma-
HMe 6a30BbIX MPUHLUWMOB (PYHKLMOHUPOBAHUS WUHCTUTY-
TOB OTKa3a OT NpaBa W BO3[EPXaHUs OT OCYLLECTBNEHMS
npaga.
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1. OTKas oT npaBa ABNAeTCA OAHOCTOPOHHEN COENIKOW,
[Ns COBepLUeHWsi KOTOPOW OOCTaTOYHO BONEU3bABIIEHNS
oTKasblBaloLLlerocs nuua.

2. CornalueHve ABYX WM HECKOMbKMX CTOPOH MOXET CO-
JepxaTtb 06513aHHOCTb CTOPOHbI OKOHYaTEeNbHO OTKa3aTh-
csl OT MpUHaAfexallero e npaea Unu Bo3gepXuneaTbes
OT ero OCyLLeCTBIIeHVs B Te4eHWe onpenesieHHoro nepmo-
[a BpeMeHMu.

3. MNocnepcTBuemM OTKasa OT MpaBa U 3aK/OYeHUs Co-
rnalleHus, npegnonaratwLLero oTkas oT npasa, OOMKHO
ABMATLCA NPEKpaLLeHMe 3TOro npasa A 0TKasasLLUerocs
nvua. B aTom cny4ae cyn QOMKEH O0TKasartb fvuy B 3aLlm-
Te, TaK KaK npvHagfexaliee emy npaBo MpekpaTuiocb
(ecnu CTOpPOHbI HE UMENW B BMAY OKOHYaTENIbHOIO 0TKasa
OT NpaBa, 9T0 He06X0AUMO NPSAMO yKa3aTb B JOroBOpE, B
3TOM cny4ae K JOroBopy AOSMKHbI MPUMEHSATLCS MOJIOXe-
HWUSi O HEraTMBHbIX 0653aTENbCTBAX).

4. 3aknto4eHve cornalleHusl, Ha OCHOBaHUM KOTOpPOro
nnuyo O6F|3YETCF| BO34epXunBatbCA OT OCyLleCTBIeHNA
npaesa (T.e. yCTaHaBnMBaeTCA HeratnBHoe obazaTenb-
CTBO), He npekpawiaeT camMo npaeo, a N1ilb co3faet angd
nmua COOTBETCTBYHOLLYHO 06513aHHOCTb — HapyLleHune
3TOMN 0683aHHOCTU OOMKHO BrieYvb npuMeHeHmne mMmep oT-
BETCTBEHHOCTUN (npe>K,u,e BCero B3blCKaHune y6bITKOB).

5. OpHako B3bICKaHWe yObITKOB He BCErga MOXeT OKa-
3aTbCsl OOCTATOYHO 3PPEKTUBHBIM CMNOCOOOM 3aLLUMUThI,
NOCKOMbKY MHTEPEC CTOPOHbI MOXET COCTOATb B OrpaHu-
YeHUn ANa OpYyron CTOPOHbI BO3MOXHOCTU NOMb30BaTLCs
onpefeneHHbIM NMpaBoM B Te4YeHWe yKasaHHOro cpoka —
B CBAA3N C 3TUM CTOPOHE crieflyeT NpefocTaBuUTb Takxe
npaso TpeboBaTb Npece4eHns 4eNCTBUIN APYro CTOPOHbI
no peanuaaumy npuHagnexaliero en npasa B Te4yeHue
onpefenieHHoro nepvoaa BpeMeHu.

6. 7IBHO BblpaXeHHbIN OTKa3 OT npasa Heo6XoAMMO OT-
nn4aTb OT (PaAKTMYECKOro MoBefdeHUs nuua no oTKasy
OT peanusauuu npuHagnexaiiero eMmy npasa, COOTBET-
CTBYIOLLIEE NOBEAEHWE HE OOSMKHO Bfeyb NpekpalleHus
3TOro npaea, eCn UHOE CTOPOHbI MPSIMO HE OroBOPUNU
B [JOroBOpe.

7. OTkas oT npaBa, NPefoCTaBIEHHOrO JMLY HA OCHO-
BaHUM [OrOBOPA, a TakXe COrnalleHnsi Mo NOBOAYy OTKa-
3a WM BO3OEpPXaHusi OT OCYLLECTBNIEHWSI TAKOro npasa
LOMKHbI GbITb pa3peLleHbl, eCNv TONbKO AaHHbIA 0TKa3



nnn cornawleHne He sanpelleHbl 3aKOHOM U1 He Hapy-
LIaKT npaBa TpeTbux nnu,.

8. OTKa3 oT mMaTepuansHOro rnpasa, NpeaoCTaBNeHHOro
3aKOHOM, a TakXe COormnalleHus Mo MoBody oTKasa Wiu
BO3/lepXXaHuns OT OCYLLIECTBIIEHNA YKa3aHHOro npasa Tak-
e AOMKHb! 6biTb pa3peLleHbl, eClv TOMbKO NOAo6HbIe
0TKas WUnv cornalleHns He NpoTMBOpeYaT Ny6MYHbIM UH-
Tepecam, npupofe npaea, He 3anpeLyeHbl 3aKOHOM WK
He HapyLlatoT npaBsa TPETbUX JINLL.

9. HeobxoomMmo neranua3oBaTtb cOrnalleHus, cogepxa-
me 0683aHHOCTb OAHOW CTOPOHbI HE NPenbsABATb K
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TEOPUS! 11 MPAKTIKA £

OpYyron cTopoHe TpeboBaHue No 3aknio4eHHOMY Mexay
HMMUM JOroBOpY B Te4eHWe onpefeneHHoro nepnoga spe-
MEeHM B 0O6MEH Ha 06513aHHOCTb OPYror CTOPOHbI NpoBe-
CTW MeponpuaTUS N0 BOCCTAHOBIIEHMIO NSaTEXeCcnoco6-
HOCTW, BbINAaTUTb OMOMHUTENBHYIO NPEMUIO 3a Nepuos
MopaTopusi, MpU3HaTe HONr B NMOMHOM Oo6beme U OTKa-
3aTbCs OT MpaBa Ha ero ocrnapvesaHue u T.n. (standstill
agreements).

10. B onpepeneHHbIX crny4asax Heob6xoaumo o6CyanTb
BO3MOXHOCTb OTKasa M OT HEeKOTOpPbIX NpoLeccyanbHbIX
npas, eCnn 37O He MPOTUBOPEYUT MYBNNYHLIM UHTEpPE-
cam.
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