BecTHuk Biicwiero ApéutpaxHoro Cyna Poccuiickon ®epepaumm Ne 1/2012

MoctaHoBneHue MNMneHyma Bobicwero Ap6utpaxHoro Cyaa
Poccuiickon ®epepauum ot 17 Hosi6pa 2011 r. Ne 73

06 oTaenbHbLIX BONpocax NPakTUKWU NPUMEHeHUs Npasuin
paxpaHckoro kopgekca Poccurickon depepauum o forosope apeHpbl

B cBs131 ¢ BO3HUKAIOIIMMU B CYAeOHOM MPaKTUKE BOIMPOCAMU U B LIEISAX 00eCIIeueHUs
€IMHOOOPA3HBIX TOIXOI0B K Pa3peIIeHNIO CIIOPOB, CBI3aHHBIX C TPUMEHEHUEM TTPABUIT
I'paxxnanckoro komexkca Poccuiickoit @enepanum (nanee — 'K P®) o morosope apeH-
nbl, ITnenym Briciiero Apoutpaxtoro Cyna Poccuiickoii @enepaliii Ha OCHOBaHUM
ctathy 13 DenepalbHOrO0 KOHCTUTYLIMOHHOTO 3aKoHa «O0 apOUTpaxHbIX cygax B Poc-
cuiickoit Penepaniur» MOCTAHOBIISIET 1aTh APOUTPAKHBIM CylaM (ajee — CyIbl) cie-
NyIolI1e pa3bsCHEHUS.

1. B ciydasix, mpeaycMoTpeHHBIX 3aKOHOM (Hampumep, myHktamu 1 u 3 crateu 17.1 QPene-
paibHOrO 3aKoHa «O 3aImTe KOHKYpeHIIUN», cTathaMu 30—30.2 3eMeIbHOTrO KoJeKca
Poccuiickoii @enepanuu (nanee — 3K PD), cratbeii 74 JlecHoro konekca Poccuiickoit
®enepanyn), TOrOBOp apeHIbl B OTHOIIEHUY TOCYIaPCTBEHHOTO YT MyHUIIATIATBHOTO
MMYIIECTBA MOXET OBITh 3aKJIIOUEH TOJBKO MO Pe3yJbTaTaM MPOBEAEHUS TOPTOB.

B cBs131 ¢ 3TMM OOTOBOpP apeHIbl Ha3BAaHHOTO MMYIIECTBA, 3aK/IIOUCHHBIM Ha HOBBINA
CPOK 0€3 IPOBEIEHUSI TOPTOB, SIBJISIETCS HUYTOXHBIM (cTaThs 168 'K PD), paBHO Kak 1
corjalreHue o NMpoaJIeHUH TaKOTO JOroBopa.

BmecTe ¢ TeM 1OToBOp apeHIbl rOCYAapCTBEHHOIO WJIM MYHULIMIAALHOTO MUMYILECTBA
MOXKET OBITh BO3OOHOBJICH Ha HEOIPENeJICHHBIN CPOK B MOPSAKE, NMPEeAyCMOTPEHHOM
myHKTOM 2 cTtatbu 621 'K P®, ecnu 3TOT DO0rOBOp 3aKiI0YEH O BCTYIUIGHUS B CUITY
3aKOHa, TPeOyIollero 06s13aTeIbHOTO MPOBEAEHUS TOPTOB JJI 3aKJIIOUEHUS JOTOBOpPA
apeHnbl (crathbs 422 T'K PD).

2. CornacHo a63auy nepBoMy rmyHkTa 1 crateu 621 I'K P®D, eciiu nHOE He MPeaycMOTPEHO
3aKOHOM WJIM IOTOBOPOM apeHZbl, apeHAaTop, HajlexXalluM o0pa3oM HMCIOTHSBIINAMN
CBOM 00SI3aHHOCTH, 110 UCTEYCHNH CPOKA TOTOBOPA UMEET IIPU IIPOIMX PABHBIX YCIOBU-
SIX TIPEUMYIIIECTBEHHOE TIepe I APYTUMU JIMIIAMH TIpaBO Ha 3aKJIIOUeHUE TOTOBOpa apeH-
IIbl HA HOBBIN CPOK.

Cynam cieayeT yYuThIBaTh, YTO MO CMBICTY YacTH TpeTheit MyHkTa 1 ctatbu 621 'K PO
MPEeUMYIIECTBEHHBIM MPAaBOM Ha 3aKJIIOYEHME OrOBOpa apeHIbl 00JiafaeT He TOJbKO
apeHIaTop Mo NEHCTBYIOIIEMY TOTOBOPY apeHIbl, HO U apeHIaTop IO JOTOBOPY, KOTO-
PpBIil OBLT IPEKpaIleH B TeUEHHE TO/1a 0 3aKJIIOYEHUSI TOTOBOPA APEHIBI C IPYTUM JIULIOM
WJIM IIPOBENECHUS TOPTOB VIS 3aKJIIOUEHUST TAKOTO IOTOBOPA, P YCIOBUU MUCBMEHHO-
TO YBEIOMJIEHUSI apeHI0aTe sl B MOPsIAKE, yCTAHOBJIEHHOM a03alieM MepBbIM MyHKTA |
cratbu 621 'K P®, 0 xenaHMM 3aKJIIOYNTH HOBBII JOTOBOP apEH/IbI.

3. ITockoabKy IMOJIOXEHUS, MpeaycMaTpuBalolIe 00s13aTeJIbHOCTh MPOBEACHUSI TOPIOB,
HE JINIIAI0T apeHJaTOpa rocyJapCTBEHHOTO WY MYHUIIUTIATEHOTO UMYIIIECTBA TPUHAMI -
nexarniero eMy B cuiy cratbu 621 'K P® npenmyIiiiecTBeHHOTO TipaBa Ha 3aKJIIOYeHUe
JIOTOBOPA apeH bl HA HOBBIW CPOK, TAKOU apeHIaTOp BHE 3aBUCKMOCTH OT TOTO, SIBJISLICS
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JIN OH YYaCTHMKOM yKa3aHHBIX TOPIOB, BIIpaBe ITOTPeOOBATh B Cyle IepeBoaa Ha ceoOs
TIpaB 1 00SI3aHHOCTEH IT0 3aKITIOUYCHHOMY Ha TOpraxX IOTOBOPY.

Y0BIETBOPEHUIO TAKOTO TPEOOBAaHUS HE MPEISATCTBYET OTCYTCTBHE TOCYIapCTBEHHOM
PETUCTPAIlK JOTOBOPA apeHIH ¢ mobdeauTeaeM ToproB. CymeOHBIN aKT, KOTOPHIM MCK
0 TIepeBOIe MPaB M 00SI3aHHOCTEH YIOBICTBOPEH, SIBJIICTCSI OCHOBAHUEM /IS BHECEHUST
COOTBETCTBYIOILIMX 3anuceil B EnUHBIN rocynapCTBEHHbIN peecTp MpaB Ha HEABUXXUMOE
MMYIIECTBO U caesiok ¢ HuM (manee — ET'PIT).

BMmecte ¢ TeM, ecim apeHIOIATEIb IO 3aKJIOUCHUS TOTOBOpA apeHIBI C ITO0CINTEIIeM
TOPTOB TIPEMIOKUII apEHIATOPY 3aKITIOYUTH C HUM JOTOBOP apeHIBI Ha YCIOBUSIX, TIPEI-
JIOXKEHHBIX TT0OeAUTeIeM TOPIOB, a apeHAaTop OTKa3ajcsl OT 3aKJIIOYeHMs JOroBopa
JIMOO0 He MPUHSUT 3TOTO MPEIOKEHUS B Ha3BaHHBIN B HEM CPOK, CYIl OTKa3bIBaeT TAKOMY
apeH;aTopy B 3alUTe ero npeumyiiecTtBeHHoro mnpasa (ctatbs 10 'K P®D). [Tpu stom
€CJI CPOK, B TeYCHHME KOTOPOTO apeHAATOP MOXET IIPHHSITH JaHHOE IIPEIIOXKEeHNE, He
ycTaHoBJieH apeHnonaTeseM (ctaths 440 'K P®), on onpenensteTcs ¢ yaeToM ab3aiia
BTOpOTO MyHKTAa 5 cTathil 448 'K P®D, corracHo KOTOpOMY JOTOBOP apeHIbI, 3aKJTI0UYae-
MBI ITO pe3yJIbTaTaM TOPTOB, JOJIKEH OBITh ITOAMMCAH CTOPOHAMHM He TTO3IHEee TBaIlaTh
JHEe! I MHOTO YKAa3aHHOT'O B U3BEIIEHUU CPOKa IOC/Ie 3aBepIleHs] TOPIoB U 0DOpM-
JICHUs MPOTOKOJIA.

4, Ecau noroBop apeHabl ¢ mobeauTesieM TOProB He 3aK/II0YeH B CBS3U C peaju3arueit
apeHIaToOpOM ITPEUMYIIECTBEHHOTO TIpaBa, IpaBuiia myHkTa 5 cratbu 448 'K P® o no-
CENCTBUSX YKJIOHEHHUS OT 3aK/II0YEHHsI TOTOBOPa He MPUMEHSIIOTCS. YIIaueHHBIHI 110~
OenmuTeNIeM TOPTOB 3aJaTOK IOUIEXXUT Bo3BpaTy (myHKT 1 ctateu 1102 'K P®D).

B aToM ciydae, a Takke B ciIydae YIOBJIETBOPEHMSI CyIOM TpeOOBaHUIA apeHaaTopa o Iie-
peBo/ie IpaB 1 00sI3aHHOCTEH 10 3aKJII0YEHHOMY Ha TOPrax J0roBopy HoGeIUTe/ b TOPTOB
BIpaBe TpeOOBaTh BO3MEILIEHUS YOBITKOB, CBSI3aHHBIX C Y4aCTUEM B TOprax, eClid uH(op-
Malus O HAJIMYMU JIMLA, 00J1aJalolero IperMyIleCTBEHHBIM IIPAaBOM Ha 3aK/II0YeHMe
JIOTOBOpPA apeH IbI, He OblIa BKITIOUEHA B U3BeIIeHNe 00 X mpoBencHun. [1pu aToM cymam
cJIeIyeT YIUTBIBaTh, YTO OTCYTCTBHE B M3BEIIEHUHN O TIPOBEICHUN TOPTOB TaKOW MHMOP-
MallM¥ He SIBJISIETCSI OCHOBAaHUEM JUISI IPU3HAHUS TOPIOB HENEHCTBUTEIEHBIMU.

5. [Ipu paccMOTpeHNH CITOPOB, CBSI3aHHBIX CO B3BICKAHMEM ILIATHI 32 TTOJIb30BAHNE MMY-
IIECTBOM, TIepeIaHHBIM B apeHIy W BITOCICACTBUM IPUOOPETEHHBIM apeHIaToOpOM Ha
OCHOBaHMUM JOTOBOpA KYIUJIM-MPOJAXH, CyJaM HEOOXOOUMO PYKOBOACTBOBATLCS CJie-
JIYIOLIVM.

CornacHo nyHKTy 1 ctatbu 454 TK P® mo noroBopy KyIJIM-TIPOAaXU OfHA CTOPOHA
(mpogaBelr) 00s13yeTcsl Mepenarh Belllb (TOBap) B COOCTBEHHOCTb APYroit cTopoHe (Mo-
KYIaTeso), a MoKymnaTelb 00sI3yeTcsl MPUHSITH 3TOT TOBap M YIUIATUTh 32 HETO ompele-
JICHHYIO J€HEXHYIO CyMMY (LICHY).

OCHOBHOI1 00513aHHOCTBIO MTPOJABIIA 10 JOTOBOPY KYIUIM-TIPOIAXU SIBJSIETCS Tepeaadya
TOBapa B COOCTBEHHOCTh IMOKYMaTes.

Ecnu x MOMCHTY 3aKJIIOUYCHUA JOroBopa KYIUIM-IIPpOJakKM MpoJaBacMad BCIIb YK€ Ha-
XOIUTCH BO BJIAEHUU IOKYTIATEN A, TO OHA CYUTAECTCA MEPETAHHON €My C 3TOTO MOMEHTA
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(mrysKT 2 ctatey 224 'K P®). CnemoBaTenbHO, B CIyJae MPOdaXKu apeHIaTOpy apeHI0-
BaHHOTO MMYIIECTBA 00SI3aHHOCTD ITPOIABIIA 10 Mepeaade BTN CUNTACTCS UCTIOTHEH-
HOI B MOMEHT 3aKJIIOUCHUSI TOrOoBOpa KYIUIM-TIPOJAXXW M TOKYIIaTeIb BiadceT €0 Ha
OCHOBaHMH Ha3BaHHOTO goroBopa. I[Ipm 3ToM, eciim MHOE He TPEeIyCMOTPEHO 3aKOHOM
WJIY COTJIallIeHUEM CTOPOH, PUCK CIyJaitHOM rMOe/In By TakoKe JICKUT Ha ITOKYIaTeie
¢ MOMEHTA 3aKJIIOYeHUS TOTOBOpa KyIUI-Tiponaxu (crtatbu 458, 459 'K PD).

B cBs131 ¢ M3IOXEHHBIM, TOCKOJIBKY MHOE HE BBHITEKAET U3 3aKOHA WY COTJIAIIIeHUSI CTO-
POH, TIponaBell (apeHAO0AATeb) U MOKYTAaTeIb (ApEHAATOP), 3aKJII04asi JOTOBOP KYIUIU-
MpoMaxu, MpeKkpaialT Ha Oymyiuee Bpemsl 00s3aTebCTBO MO BHECEHUIO apeHIHOM
mwatel (MyHKT 1 crateu 407 TK P®). [Ipu aToM eciu BITOCIEACTBUY TOTOBOP KYTLTH-
Mpojaxu OyneT Npu3HaH HeNeCTBUTEIbHBIM, apEHAHbIE OTHOIIEHUS MEXAY CTOPOHA-
MW CYUTAIOTCST HE MPEeKPAIaBITUMUCS.

Bwmecte ¢ TeM cornaieHueM CTOPOH MOXKET OBIThH npeayCMOTpECH WHOU MOMCECHT, C KOTO-
poro mnmpekpamacTcd 00513aHHOCTb apeHaaTopa 110 BHECECHUIO apeHz[Hoﬁ IJIaThI.

6. Cynam He0OXOIMMO YUUTHIBATh, UTO 00S13aTEIBCTBA CTOPOH IO JOTOBOPY apeHIbI 31a-
HUI, COOPYKEHUI U IIOMEIIEHUN IPEKPAILAIOTCS C MOMEHTA, OIIPEACIEHHOIO C YYETOM
pPa3bsCHEHMIA, coAepXKallUXCsl B MTyHKTE 5 HACTOSIIETO MOCTAHOBJIEHUS, HO B JII0OOM
cilydyae He IO3[IHee perucTpalluy mepexona mpaBa COOCTBEHHOCTU Ha MpeAMET apeH bl
K MOKYTAaTeNI0 (apeHIaTopy) BHE 3aBUCUMOCTH OT TOTO, OCYIIECTBIIEHA TOCYIapCTBEH-
Hasl perucTpalus TaKoro 1oroBopa apeHabl (I0roBop apeHAbl Ha CPOK rof U OoJiee) Ui
HeT (IOroBOP apeHIbl Ha CPOK MEHEee rofia M Ha HEeOIIpeAeICHHBIN CPOK).

Ecnu B cooTBeTcTBUM cO cTaTheil 651 'K PD moroBop apeHnbl 3maHust, COOPYXKEHUS
WA TTOMELIEHUS ObLI 3aperMCTPUPOBAH, TO IO CMBICTY cTaThu 26 MenepasbHOTO 3a-
KoHa «O rocynapcTBEHHOU perucTpaluy MpaB Ha HEABMXKMMOE UMYIIIECTBO U CAEI0K
¢ HUM» JT100asi M3 CTOPOH JOTOBOPA apeHIBI BIIpaBe 00PaTUTLCS B OPTaH, OCYIIECTBIISI -
IOLIMIA TOCYAAPCTBEHHYIO PErMCTpalldio MpaB Ha HEABUXKMMOE MMYILECTBO U CAEIOK
C HUM, ¢ 3asBiieHueM o BHeceHuM B EI'PII 3anucu o npexkpallieHuu J0roBopa apeHbl.
Coxpanenue B EI'PII 3anucu o noroBope apeHabl He 03Ha4YaeT, YTO JOTOBOP apeH bl He
MPEeKpaTUIIC.

B Tex ciyyasix, Koraa BbIKyl MMYLIECTBA OCYILECTBIISICS B IIOPSIAKE, MPETYCMOTPEHHOM
DenepanbHBIM 3aKOHOM «O0 0COOEHHOCTSIX OTUYKIECHHUS HEIBMKMMOTO MMYIIIECTBA,
HaXOJISIIIETOCS B TOCYIapCTBEHHOM COOCTBEHHOCTH CyObhekToB Poccuiickoit @eneparum
WA B MyHULIMITAJIBHON COOCTBEHHOCTU Y apEHIyeMOTro CyObeKTaMUu Majioro U CpeaHe-
ro MPEeANPUHUMATENBCTBA, U O BHECEHUU U3MEHEHUI B OTAE/bHbIE 3aKOHOAATEIbHbIE
akThl Poccuiickoit Menepanmm», cymaMm clieayeT YIUTHIBATh, YTO IO CMBICITY cTaTei 3
1 5 Ha3BaHHOTO 3aKOHA B CMJTYy 0CO0OTO XapaKTepa Mmpasa CyobheKTa Majioro U CPeTHEro
MPEANPUHUMATEIBCTBA Ha BBIKYI APEHIYEMOTO HEABMIKMMOTO UMYILECTBA HE JOIYCKa-
€TCSl BKJIIOUEHUST B JOTOBOP MPOMAXU HEABWKUMOCTY (MJIM WHOE COTJIAIIEHUE) yCIIo-
BUIT O COXpaHEHUU 00513aTEJIbCTB 110 BHECEHUIO MOKYyTaTeIeM (apeHIaTOPOM) apeHTHOMN
TUIATHI TIOCJIE €r0 3aKJIIOYEHUS.

7. CornacHo noanyHkTy 7 nmyHkTa 1 craten 1 3K P® n1060e mcrnonbp3oBaHue 3eMJINA OCY-
IIECTBIIACTCS 3a IUIaTy, 3a NCKITIOYEHUEM CIIydaeB, YCTAHOBICHHBIX (helepabHBIMA 3a-
KOHaMH M 3aKOHaMu cy0bekToB Poccuiickoit denepaiiviu (IJIaTHOCTh UCIIOIb30BaHMS
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3emin). B coorBercTBrm ¢ myHKTOM 1 crathu 65 3K P® dopmamu maaTel 3a MCITOIB30-
BaHUE 3eMJIM SIBJISIOTCS 3eMeJIbHBIN HaJIOT (10 BBeIeHUS B ACHCTBUE HaJlora Ha HEIBU-
KMMOCTB) ¥ apeHIHas TIjIaTa.

ITokynaTtenb — OBIBIIMI apeHAATOp, 00SI3aHHOCTh KOTOPOTO IO BHECEHMIO apeHIHOM
TUTATHI TPpEKpaTUiIach, — A0 TOCYIapCTBEHHOW PETUCTPALIMY TIEPEXOIa TTpaBa COOCTBEH-
HOCTH Ha 3eMJTIO HE SIBJISIETCS TUIATENIBIIMKOM 3€MEJbHOTO Hajora U MO3TOMY O0sI3aH
B cooTBeTCTBUM ¢ IyHKTOM 1 ctatbu 1102 'K P® Bo3amecTuTh nmpomaBiy (apeHmonare-
JII0) PacXobl MO YIIaTe 3TOro HaJora.

BMmecTte ¢ TeM, ITOCKOJIBKY ITyOJIMIHO-TIPABOBOE 00pa30BaHUE HE YIIaUMBaeT 3eMeb-
HBII HAJIOT, TO, B CJIyJae €CJIM OHO BBICTYIIAeT IMPOAABIIOM (apeHIoIaTeIeM) 3¢ MEJTEHOTO
y4acTKa, B CHIIy IMoAmnyHkTa 7 myHkTa 1 ctateu 1 u cratbu 65 3K PD no rocymapcTBeH-
HOM perucTpalnu Iepexona mpaBa COOCTBEHHOCTH Ha 3eMJII0 00s13aTeJIbCTBO 10 BHECE-
HUIO apeHIHON IIIaThl M3 paHee 3aKIIOUYEHHOTIO MEXIY CTOPOHAMM JOTOBOpa apeHIbI
coxpansiercsa. CiemoBaTeIbHO, B 3TOM CJTydae BBUAY IUIAaTHOCTY MCIIOJIB30BAHUS 36 MIIN
CTOPOHBI HE BIIPABE YCTAHOBUTb MHOM MOMEHT IIpeKpallcHNS 003aHHOCTH 110 BHECe-
HUIO apeHIHOMU TIIATHI.

8. [Tpu paccMOTpeHNM CIOPOB M3 JOTOBOPOB apeH/IbI C BHIKYTIOM (cTaThs 624 'K P®D) cy-
JlaM HEOOXOIMMO YIUTHIBATh CJIEAYIOIIee.

Ecau mpenMeToM DOroBopa apeHIbl ¢ BBIKYIIOM SIBJISIETCS HEIBMKMMOE MMYILECTBO,
MPaBO COOCTBEHHOCTU HA HETO MEPEXOAUT K apeHaaTopy 1o IpaBUJIaM ITyHKTa 2 CTa-
o1 223 'K PO.

l'[pvl 3TOM 00513aTeJIbCTBO apeHaaropa 1o BHECCHHIO apeHz[Hoﬁ T1aThbl MpEKpaacTCs
C MOMCHTA yIlJIaThbl Bcelt BBIKyr[HOﬁ HEHbI, €CJIM MHOC HE NMPECAYCMOTPECHO 3aKOHOM HJIN
corjlali€eHuEM CTOPOH. Bwmecre ¢ TEM, €CJIM MPECAMETOM JOroBopa ap€HAbl ABJIACTCA 3€-
MEJIbHBII y4yacTokK, cygaM CJICAYET PYKOBOACTBOBATLCA PA3bACHCHUAMMU O INPEKpaAIIC-
HUM 00s13aTENbCTBA MO BHECEHUIO apeH}lHOﬁ[ IJ1aThl, COACPXKAIIMMUCA B ITYHKTEC 7 Ha-
CTOALICTO IMMOCTAaHOBJICHU .

IIpedcedamens Boicueeo Apoumpasncroeo Cyoa
Poccuiickoit @edepayuu A.A. Heanos

Cexpemapyo [lnenyma Boicueeo Apoumpaxcnozo Cyoa
Poccuiickoii ©edepayuu T B. 3asvsnoea
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