z-6-mediacia.qgxd

11.06.2008 13:32 Page 169

o

3APYBEXXHbIN ONbIT

B anpene 2008 r. MapnameHT EC ogo6pun [AnmpekTnBy 06 OTAENbHbIX acneKTax Meanauumn

B FPAXJAHCKMX M TOProBbIX [enax, KoTopas 40SXHa Crnoco6CTBOBATL Pa3BUTUIO BHECYAEOHOr0
Pa3peLleHns rpaxxaaHCcKMX 1 TOProBbix cnopoBs. Mbl ny6nukyem nofoXeHns AaHHON [JUpekTuBbI
1 OLIEHKMN ee HOBOBBEAEHWNI POCCMACKUMU 3KCepTamu

Meaunaumnsa B rpaXKaaHCKuX

N TOProBbiX Aejax

23 anpens 2008 r. EBponenckuin napnameHT ogo6pwn Au-
pekTBy 006 OTAEeSfIbHbIX acnekTax Meauauum B rpakaaH-
CKUX W TOProBbIX Aenax. Aupektvea 6bina npuHaTa ¢ ue-
NblO YNPOLLEHWs NpoLedypbl pACCMOTPEHWMS CNIOPOB 1 pac-
LUMpeHns cdepbl MPUMEHEHNS anbTEPHATUBHBIX CNIOCOGOB
ux yperynupoBsaHus. BeegeHne megmaumm n yctaHosne-
HVWe ee B3aVMMOCBA3M C CyAe6HbIM MPOLECCOM [OMKHbI
cTaTb CPEACTBOM AOCTMXXEHUS MOCTaBMIEHHOW 3a4auyn.

BbicTynas ¢ peybto nocne npuHATUA OUpeKTuBbI, 3aMecTu-
Tenb MNpeacepatens EBponerickont komuccum XKak bappo
3aaBun: «[JaHHaa [upekTvBa peanuayeT NONUTUHECKYHO
uenb, 0603Ha4YeHHyt0 EBponenickum coBeToM B OKTSA6pe
1999 r. B Tamnepe — paspaboTaTb npouenypbl BHecyneo-
HOMO pas3peLUeHns CropoB B LieNAX yny4LleHns Aoctyna K
npasocyauio B cTpaHax Esponbl. Meguauma moxeT ctatb
3KOHOMMWYHBIM M OMepaTVBHbIM CMOCOO6OM paspeLleHns
rpaxK4aHCKO-NPaBOBbIX 1 XO3INCTBEHHO-NPABOBbLIX CMOPOB
6narogaps NPMMEHeHWIo NpoLeayp, OTBEYaOLMX UHTepe-
cam CTOpOH. [JoroBOPEHHOCTW, OOCTUrHyTble MO UTOram
Megmaumm, Jaile cobmnoaaoTcs CTOpoHaMn B JOOPOBOSb-
HOM NopsiAKe U CrOCOOCTBYIOT COXPAHEHMIO MPOYHBIX ApY-
XECKMX OTHOLLIEHWI MeXAY CTOPOHaMM».

HemHoro ncTopuun

[encTBeHHOCTb MegmnaLmnm Npu paspeLLeHnn Crnopos 06-
LwenpuaHaHa. K ee 4OCTOMHCTBaAM OTHOCATCS: 6bICTpOTA U
OoTHOCUTENIbHasA AeLleBn3Ha npouenypbl, BO3MOXHOCTb
COXPaHWUTb HOpMasibHble B3aMMOOTHOLLEHWNA MeXAy Crno-
pALLMMM CTOPOHaMK, BblpaboTaTb Takoe peLleHue KOH-
rnKTa, KOTOpoe He MPefyCMOTPEHO B KadecTBe ucxopa
cynebHoro pasbuparensctea, a Takke YMEHbLUEHNe Ha-
rpy3ku Ha cyapbl.

Mpu3HaBas ykasaHHble NpenmyLLecTsa Megmaumu, rmasbl
rocygapcTB v NpaBUTENbCTB CTPaH — 4neHoB EC Ha cam-
MuTe B Tamnepe B okTa6pe 1999 r. ykazanun Ha Heob6xoau-
MOCTb pa3paboTKu anibTepHATUBHbIX BHECYAEOHbIX CNOCO-
60B pa3peLLeHnsi CMOPOB AN TOro, YTo6bl 06Mer4YmTb Oo-
cTyn K npaeocyauio B EBpone. B 2002 r. EBponerickas Ko-
MUCCUA peanu3oBana 3Ty MOMUTUYECKYHD WHULMATUBY U
npencrtaBuna «3eneHylo kHury» (Green Paper), nocss-
LLIEHHYI0 Ha3BaHHbIM BOMPOCaM.

3a 3TUM nocneaoBanu o6CTosATeNbHbIE KOHCYMNsTauum, B
KOTOPbIX MPUHANM y4acTue MPencTaBuUTENIM pPasfivyHbIX
3aMHTEepPEeCcoBaHHbIX KPYroB, Mo peaynbratam KOTOpbIX B
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3AKOH Ne 6 MIOHb 2008

oKTA6pe 2004 r. EBponerckasi KOMUCCUSA MPUHSANA NPOEKT
[OnpekTrBbl 06 OTAENbHbIX acnekTax Meavauum B rpax-
JaHcKkMx 1 ToproBbix genax (IP/04/1288). 13 camoro Ha-
3BaHWsA CTAHOBUTCS AICHO, YTO [upekTuBa He perynvpyet
BECb CMEKTP BOMPOCOB, 3aTparnsatoLLmx Meguaumio, a yc-
TaHaBnMBaeT npasuna BSaI/IMO,EleVICTBVIﬂ Megunaumm n cy-
nebHoro npouecca. Kommuceusa HaMepeHHO He BKIoyuna B
MPOEeKT BOMPOCHI MpoLeaypbl Meavaumun, HasHavyeHus u
aKKpeguTaumm MegmaTtopoB; OHM 6binn pa3peLleHbl B EB-
pOMEencKoM KOLEeKce MoBedeHUs OS11 MeamMaTtopoB, KOTO-
pbir 6bI1 pa3paboTaH MHULMATUBHOWM rpynnon He3aBucu-
MbIX 9KCMepToB K utonto 2004 r.

O6nactb NpUMeHeHUs HOBOW [IMPEKTUBDI

OupekTnBa NpuMMeHseTCcs B Tex Cly4vasx, Korga aBe
unu 6onee CTOPOHbI MPUHUMAIOT PELLEHNE YPErynupo-
BaTb BO3HMKLUMA FpaXKAaHCKWUA WM TOProBbIA Crop
TPaHCrpaHM4YHOro Xxapakrtepa MWpPHbIM NyTeM C npu-
Bfie4eHMeM MeamaTopa. JupeKkTuBa pacnpocTpaHseTcs
TO/IbKO Ha MeXAyHaponHble crnopam, XoTs CTpaHbl —
4yneHbl EC MoryT go6poBOSibHO NPUMEHATL MOSIOXEHMUS
OVpeKTMBbI M MO OTHOLLEHUIO K BHYTPUrOCYy[apCTBEH-
HbIM criopam.

OCHOBHbIE NMOJNIOXXEHUA HOBOW [INpEeKTUBbI
OvpekTrBa cogepXmT 5 OCHOBHbIX FPynn NpaBu:

m [ocynapctBa — uneHbl EC gomkHbl NoowpaTe noaro-
TOBKY MeAMaTopoB, pa3paboTKy pekoMeHOAaTesbHbIX
3TMYECKNX KOHOEKCOB M MCMOSb30BaTbh WHble adhdek-
TMBHbIE MEXaHW3Mbl Ans obecrnedyeHust MonyyYeHus
KBaNM@ULMPOBaHHbLIX MeAMALMNOHHbIX YCNyr. TN Me-
XaHU3Mbl MOTYT OCHOBbBIBATLCA Ha PbIHOYHbIX HAaYanax
npu ycrnoBuu, 4TO OHU O6ecneymnBaloT rmoKOCTb NpPo-
Lecca megmaummn, aBTOHOMHOCTb CTOPOH, a Takxe ad-
HEKTUBHOCTb, 6ECNPUCTPACTHOCTbL U KBanMuumpo-
BaHHOCTb MpoLecca Megmnaumu.

m  Kaxgomy cyabe EC npepocTtasnsercsa npaso no ceoe-
My YCMOTPEHWIO MPEANOXWUTb CTOPOHaM Ha nobon
cTagumn npoLecca BOCMNONb30BaTbLCA NpoLeaypon me-
avaumn. Cyabsa Takxke MOXeT pekoMeHAoBaTb CTOpo-
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HaM NoMy4nUTb HEOBXOAUMYHO KOHCYNBTaLMIO MO BOMPO-
cam Meauaumu.

m CrpaHbl EBpocoto3a 06s3aHbl co3faTb MexaHU3Mbl,
KOTOpbIE MO3BONAT NpuAaaTh PELLEHNAM, ABNAIOLLMMCS
pe3ynsTatoM Meguaumu, 3aKoHHYH cuny. B yacTHoc-
TV, 3TO MOXET ObITb 06ecrne4v4eHo nytem opobpeHus
NPUHATOrO peLUeHns CyaoM UMW ero HoTapuanbHOro
3aBepeHns. 9Ta BOSMOXHOCTb Ha CEroAHALLHUA OeHb
He npegycMoTpeHa HW1 B 0gHOU cTpaHe EBponbl.

m [npektnea o6ecne4ymsaeT KOHOUOEHUNANBHOCTb Me-
Ovauun, a Takxe rapaHTupyeT, 4To nobas nHgopma-
UM U OOrOBOPEHHOCTWU CTOPOH He 6ymyT UCMosb30-
BaTbCs NMPOTMB HWUX B MocrepylolleMm (B crnyyvae He-
yhoaBLUencs Meguauuun) cypebHoM pasbupaTenbcTee.
[OKyMEeHT ycTaHaBnuBaeT, YTO MEAVaTop He MOXET
6bITb OOMPOLUEH B KayecTBe CBUOETENSA MO 06CTONA-
TebCTBaM, KOTOpble CTanu eMy U3BECTHbI B NpoLecce
Mepuaumm, npu paccMOTPEHMU criopa MexXxay CTOopo-
Hamu B cyge.

m [MpeKTuBe TakXe COOEPXMTCS MOMOXEHWE O CPOKe
VCKOBOW JaBHOCTU: B Crly4ae ecnvm CTOPOHbI npubera-
10T K Meamauum, Te4eHne CPOKOB [aBHOCTM NMpuocTa-
HaBNMBaETCS WM MpepbiBaeTcs, Y4To6bl obecnevnTb
CTOpPOHaM BO3MOXHOCTb 06paTuUTbCA B Cyd MpU He-
yoayHoM mMcxofe Meavaumu.

JdanbHenwue warun

OvpeKkTnBa BCTYNUT B CUNY MO ncteveHun 20 Hen co aHs
ony6nukoeaHuna B OdmumnanbHoM xypHane EBponericko-
ro cotosa. [lanee, B TeveHne 36 MecsaueB rocygapctea —
yneHbl EBpocoto3a gomkHbl 6yoyT peanu3oBbiBaTb Mono-
XeHns [OUpeKTMBbl BO BHYTPEHHEM 3akKoHOOATENbCTBE.
McknioveHne cOCTaBnsSET MOSIOXEHMEe, Kacalolleecs WH-
dopmaLmMmn 0 cyaax u opraHax Hagnexatlemn pUCaMKLMN:
COOTBETCTBME 3TOMY MOJOXEHUIO OOMKHO 6bITb 06ecne-
YeHo He nosgHee 30 MecsAUeB C MOMEHTa NMpuHATMA Ou-
pekTuBbl. [0cygapcTBaM Takxe Hy>XHO 6yAeT pelunTb BO-
npoc o Tom, 6yayT N1 OHWU Ncnonb3oBaTh [MPEKTUBY B OT-
HOLLEHMM HEeTPaHCrpaHU4HbIX (BHYTPEHHWUX) crnopoB. Ko-
MuUccHa ByOeT BHUMATENIbHO CnefuTb 32 MPUMEHEHWEM
OvpekTtuebl ctpaHamu EC n obecneunBaTh cobniogeHne
€€ MoSIOXEHUI.
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KOMMeHTapI/II/I HallunuX 3aKcnepToB

AK. bonbluoBa,

npeacenaresib
ApbutpaxHoro cyna

r. MockBbl B OTCTaBKe,
rMaBHbIA HAYYHbI
COTPYAHUK MHCTUTYTA
3aKoHO[aTeNlbCcTBa

N CPABHUTESIbHOIO
npasoBeAeHus npu
lMpasutenbcTee PO,

3acnyXeHHbIn topuct PO:

M.A. KanguHa,

4nieH Konneruu
NnocpeaHNKOB

Nno NPOoBeAeHNI0
NPUMUPUTESNTbHBIX
npoueanyp

npu Toproso-
NPOMbILLEHHON
nanare PO:
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— N3BecTne 06 onobperHnn EBponeickum napnameHTom 23 anpens 2008 r. Oupek-
TUBbI 06 OTAESbHbIX acneKTax MeaMaLmn B rpaxxdaHCKmMX 1 TOProBbIX Aenax nopagy-
€T BCEX POCCUSH, MOAAEPKMBAIOLLIMX WAL Pa3BUTUS Meavaumm B Poccum n ¢ HeTep-
neHneM OXugaroLmx NPUHATUA 3akoHa «O NpMMUPUTENBHOM Npoueaype C y4acTueM
nocpeaHvKa (Megmaums)», NPUHATOrO K paccMoTpeHmto FocyaapcTeeHHon [ymon.

Monarato, 4To nNpn paboTe Hag 3aKOHOMPOEKTOM Heobxogumo 6ymeT UCMNonb30-
BaTb NONOXEHUs [AMPEKTUBbI.

XoueTca HapeaTbes, 4TO AenyTatbl FocyaapcTBeHHOM [ymbl OLEHAT 3HAYMMOCTb
paspaboTaHHoOro ToproBO-NPOMbILLNIEHHOW nanatoh PO n Poccuncknm coro3om
NPOMBILLMEHHMKOB W NpednpuHMMareniern 3aKoHOMNpoeKkTa, BO MHOMOM OTBeYvalo-
Lero Tpe6oBaHUaM [MPEKTUBLI, N YCKOPAT paboTy Haf. W 3aKoH, CTOSMb HYXHbIN
Poccun, 6ynet npuHaT B 6nnxaniilee Bpems.

— Megaunauma aBnseTcsa AeCTBEHHBIM MHCTPYMEHTOM paspeLLeHuUs CrIopoB 1 3aKJHo-
YeHUs cOenoK B TeX cryvasx, Korga B Xo4e NpsiMbIX NeperoBopoB pesynsrara Jo6UTb-
ca He ypaetca. Ha mon B3rnag, npuHatve dvpektuebl EBpocoto3a o megmaumm no
rpaXkaaHCKM 1 TOProebIM AenamM CBMAETENbCTBYET O TOM 60SLLLIOW U Cepbe3HON po-
11, KOTOPYIO Megvaums npuasaHa urpatb B 6usHece. XoTenocb 661 OTMETUTb, YTO He-
CMOTPS Ha TO, 4TO [npeKkTvBa pacnpoCTPaHSETCH TONbKO Ha CTPaHbI-y4acTHULIbI, OHa
MOXET CNYXWTb XOPOLLE MOoAeNbio AN 3akoHodaTenscTBa Apyrmux ctpaH. lMog-
TBEPXXAEHNEM 3TOr0 MOXHO CHUTATb TOT (haKT, YTO HEKOTOPbIE CTPaHbl, He foXuaa-
SICb NMPUHATUA OKOHYaTeNbHOM Bepcun [UPeKTUBbI, B TOM UM UHOW CTEMNEHWN UCTMOMb-
3o0Banu NpoekT OnMpekTrBbl, KOTOPbLIA 6b11 ony6nunkoaH B 2004 r., Ana NOAroToBKU
CBOWX JIOKasbHbIX 3aKOHOMPOEKTOB. Poccus B 3TOM CBA3WN HE UCKITIOHEHME.

Mo cywecTBy, ONpeKT1Ba BbICBEYMBAET BaXHOCTb 3aKOHOAATENBHOIO Perynmpo-
BaHMWsi OCHOBHbIX MSATU BOMPOCOB, CBA3aHHbIX ¢ Meavauunein. 1o BONpockl noparo-
TOBKWU MEOMaTOpPOB, PONM CyAe6HOM CUCTEMbI B MPUMEHEHNM MeOuaLnm, UCTIONHK-
MOCTU [OrOBOPOB, 3aKJTO4EHHbIX B X04e NpoLeaypb! MeaMaummn, KoHUaeHumarnb-
HOCTM MpoLueaypbl Meguaumm, NPUoCTaHOBEHNS NPOLECCYalbHbIX CPOKOB BO Bpe-
Msi y4acTusi CTOPOH B Mnpouenype Meguaumn. Bmecte ¢ Tem [upekTrBa siBnsieTcst
JIOCTaTO4YHO OGLLUMM U MATKWUM JOKYMEHTOM W He OrpaHMYMBaeT CTpaHbl, KOTopble
peLuaT crefoBath MNONOXeHUsaM [MPeKTMBbI, B agantauum ee NnoioXXeHni K cneum-
(hvKe 3aKoHOOATENbCTBA U NPaKTUKM.

Poccusi He orpaHuyeHa 36-10 MecsilaMu, B TEYEHMM KOTOPbIX AOSHKHA MPUBECTU
CBOE 3aKOHOAATENbCTBO B COOTBETCTBUE C peKoMeHaaumsaMu OUpekTuBbl, HO 3a-
KoHoZaTensiM CTOUT NogyMaTb O COOTBETCTBYHOLLEM U3MEHEHUWN POCCUINCKOro 3a-
KOHOLATENbCTBA. DTO AACT MOLLHBIA UMNYNLC NPUMEHEHMIO Meavaumm B Poccuu,
YTO NpuBEAET K 6onee aPHEKTUBHOMY 1 ObICTPOMY paspeLLeHuto 60MNbLIOrO KO-
YyecTBa CropoB, BHECET CBOW BKag B MOBbILIEHNE MPABOBOW KyJSbTYpbl POCCUIA-
CKoro 6usHeca.
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M.A. PoxkoBa, — Mepmauus npecTasnseT co6om ansTepHaTBy CynebHOMY pasbupaTenscTBy,

ABMSASCb MEHEE 3aTPaTHBLIM (C TOUKN 3PEHUS [EHEXKHBIX, BPEMEHHbIX U MOPasbHbIX
KOHCYNbTaHT 3aTpart) cnoco60oM NUKBUOALIMKN KOHMMKTA. [03TOMY NpUMMPUTENbHbIE NpoLeay-
llccnenoBaTenbckoro Pbl MONY4MnM B cTpaHax EBPOCOI03a LLMPOKOE PacnpoCTPaHEHNe 1 NPOAOSKatoT

3aBOEBbLIBATL BCE 6OMbLUEE «MPOCTPAHCTBO»: B MOPS/KE BELLei Nonb30BaThCs YC-
nyramy MeamaTopoB B CIly4ae BO3HWKHOBEHWA CEMENHBIX CropoB (Mpy passoaax,
npw MNpesugente PO, pasfene UMyLLIECTBA), CrOPOB MEXAy COCeAMU, KOH(IMKTOB, CBA3aHHbIX C BO-
HaYYHbIi KOHCYNbTAHT npocamMun oxpaHbl OKpyXXatoLLier cpefbl, CMOPoB B y4eO6HbIX 3aBeeHUAX, KOHMIINK-
y TOB BHYTPW OpraH13aaLuii 60 Mexay OpraHn3aLmamMmn (KOMMEPHECKMM OpraHu-
HOPUANYECKON PUPMBI yTpn op ! Ay op uwsaw ( P P
_ 3aUMAMK, rOCY[APCTBEHHBIMU YHPEXOEHNAMM, OBLLECTBEHHBLIMY OpraHu3aLms-
Magisters, kaHanaat MU, U T.0.), NONIUTUHECKUX CMOPOB (HanpuMmep, Npy YPerynnpoBaHny KOHMNYKTOB

iOpI/I,!J,I/HeCKI/IX HayK: Mexay 3THU4eCKnmMun rpynnaMM) 1 npoH.

LEeHTpa 4aCTHOr0 npasa

BmecTe ¢ TeM 3aKkoHOAaTeNbCTBO JallEKO He BCEX EBPOMNENCKUX CTPaH COAEPXUT
HOPMBbI, pErynupytoLLMe NpuMmnpuTesbHble npouenypbl. B aTux ycnosusix JupekTu-
Ba 06 OTAESIbHbIX acnekTax Megmaumm B rpadkaaHCcKMX U TOProBbIX Aenax sBnseT-
Cs1 32aKOHOMEPHbIM LLAromM Ha nyTn HOpMaTMBHOIO o6ecrneYveHns NPUMUPUTENTBHBLIX
npouenyp, U ee peanusaums NoBbICUT 3HAYMMOCTb MONIOXMUTENBHOIO pe3ynbrara
Meauvaumm B cchepe rpaxxaaHckoro o6opoTa 1 6yget cnoco6CcTBOBaTh AasibHENLLe-
My ee pacrnpoCTPaHeHMH.

MoXxHO 06HapyXUTb HEKOTOpPOE CXOACTBO MexAay [dupeKTuBon 06 oTAesbHbIX ac-
nekTax Megvauuu B rpaxgaHCKux M TOpro.bixX Aenax v rnpuHateim B 2002 r. Ko-
muccuern OOH no npasy mexpayHapogHon Toproenn (FKOHCUTPAJIT) Tunosbim 3a-
KOHOM O MeXAyHapoOHOW KOMMEPYECKON cornacuTensHon npouenype (Model Law
on International Commercial Conciliation). OgHako nx NpuHUMNMansLHoe pasnu4yve
COCTOUT B TOM, YTO NnepBas ABNseTcs 06s83aTenbHON ONns cTpaH, Bxogawmx B EB-
ponerickmin Coto3 (OupekTrBa NOANEXUT OTPAXKEHUIO B HALMOHANBHOM 3akoHOAa-
TENbCTBE B TEYEHME TpeX JIET nocne ee oumumansHoOM nyénukaumm), Torga Kak
BTOPOM HOCUT pekoMeHAaTesNbHbIA XapakTep, npegnonaralwmi 0o6poBOSbHY0O
rapMOHM3aLUMI0 HAUMOHANbHOMO 3aKOHO4ATeNIbCTBA B COOTBETCTBUM C MOJNOXEHU-
Aamy Tunoeoro 3akoHa. OTnnune OupekTvBbl OT YNOMSHYTOro TUMOBOro 3akoHa
COCTOMT, KpOME MpoYero, n B 06bemMe peLuaemMbix BOMPOCOB: nepsas, Mo CyTu, or-
paHuyeHa onpepeneHnemM npasus «B3avIMOOTHOLLEHUA» MeauaumMnm n cyaebHoro
npoLecca no rpaXxgaHCKMM 1M TOProBbIM Aenam, Toraa Kak NnonoXeHus, Copepxa-
LLiMecs BO BTOPOM, perfiaMeHTVpYIOT CornacuTenbHyo npoLeaypy Ans yperynmpo-
BaHWA CMOPOB, BO3HMKAOLLMNX B CHEPE KOMMEPYECKMNX OTHOLLEHWIA.
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