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B kommeHTUMpyemom onpefeneHnn BepxoeHbii Cya noAreepaun OTKas B UC-
NOMTHEHMM PeLLEeHUs TPETENCKOro cyaa, CornacuBLUMCL C TEM, YTO JOCTaTO4-
HbIMW OCHOBaHWSIMU 0151 3TOrO ABMSKOTCA HENPaBUSIbHOE NMPUMEHEHUE HOPM
6IOIKETHOr0 3aKOHOAATENMbCTBA M CChIIKa Ha [oKa3aTenbCTBa, KOTopble OpY-
rasi CTopoHa B fiefie, BO3MOXHO, He MOrfia NPOKOMMEHTUpoBaTh. B koMmeHTa-
puvn oTMevaeTcs, YTo BepxosHbii Cyfa, yCTaHOBMB, YTO paboThl MO 4OrOBOPY,
N3 KOTOPOro BO3HUK CMop, B KOHEYHOM UTOre hHaHCUPOBANNCh U3 BIOOKET-
HbIX CPEACTB, He NpuU3Han cnop HeapbutpabenbHbIM. OgHOBPEMEHHO KPUTK-
KyeTcsi MOTMBMPOBOYHAA YacCTb pPeLLeHUsl, KOTopas O4YeHb MoxoXa Ha nepe-
CMOTp MO CYLLIECTBY.

Kritouessbie crioBa: apouTpax, apoutpabesibHOCTb, MyOINYHbIN MOPsA[OK,
repecMoTp o cyLyecTsy
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KommeHTapum
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Advocate, Double Bridge Law

Arbitral Tribunals, Budgetary Funds and Review on Merits:
The Supreme Court Creates Even More Confusion

Case Comment on the Judgment of the Chamber for Commercial Disputes
of the SC RF No. 307-3C19-7534, 18 September 2019

In its judgment, the Supreme Court affirmed the lower courts’ decisions denying enforcement of
the arbitral award, confirming that the incorrect application of budgetary law rules and the arbitral
tribunal’s reference to evidence that the other party to the case may not have had the opportunity
to comment on constitute sufficient grounds for their decisions. The case comment notes that the
Supreme Court, after establishing that the works under contract from which the dispute arose
were ultimately funded from the state budget, did not conclude that the dispute was non-arbitrable.
The reasoning of the judgment is critisised based on its resemblance to a review on merits.

Keywords: arbitration, public policy, arbitrability, review on merits

2013 1. «JIersHepro» HaHsIO TToapsimanka — OO0 «KDP» — miist peKOHCTPYKIIUH

JIMHUH 3JeKTpoIiepenad, BeIylInX K BaXXHeUIIeMy HHPPACTPYKTYPHOMY COOPY-
KEHUI0O — OYMCTHBIM COOPYXKEHMSIM, 00pabaThIBAIOIIUM 00Jie€ MOJOBUHBI CTOUHBIX
Bog Cankr-IletepOypra. JleHbr Ha 3Ty PeKOHCTPYKLMIO «JIeH3HEepro» moiyduio us3
B3HOCA B YCTaBHBII KaluTajJ CBOEro akKIMOHEpa, KOTOPLIi, B CBOIO OYepelb, ITOJY-
9T WX OT rocymapctsa. B 2014 . moapssmuuk cmanx paboTsl Ha Gosee deM 600 MiTH
py0. 1 moTpedoBall OILIATUThH AOMOJHUTENbHBIE PabOThl. 3aKa3unuk oTkasai, a 000
«KBOP» obpartmiiocs B TpeTEMCKMIA ¢y, KOTopsiii B 2017 r. B3bIcKa 0oJtee 136 MiTH pyo.
B MTOJIb3Y MOPSTINKA.

[Tocne nByx JieT 6ataiuii B rocymapcTBeHHBIX cynax CyneOHast KOJIETHsl 110 3KOHOMU-
yeckuM criopaM BC P® (mamee — Kosterust) moarBepauia OTKa3 B MCIOJHEHUM pe-
IIEeHUsT TpeTelickoro cyaa. B cBoeM KOMMEHTapuM s XOoTesl Obl OTIEIbHO PACCMOTPETh
JIBE TIPOOJIEMbl, KOTOPbIE ObUIM KJIIOYEBBIMM B 3TOM JeJji€: POJib OIOIKETHBIX CPECTB B
PacCMOTPEHMU CITOPOB B apOMTpake M TPaHUIIbI BMEIIATEIbCTBA TOCYIaPCTBEHHBIX CY-
JIOB B OLIEHKY JI0Ka3aTe/IbcTB apoutpamu. Pemenne BC mo atomy nemy MOIjio BHECTH
HEOOXOIMMYIO SICHOCTh, OITHAKO OHO OCTaBJISIET OOJIBIIIE BOIIPOCOB, YEM JIaeT OTBETOB, U,
HaBepHOE, €r0 OCHOBHAs IIECHHOCTDb B TOM, UTO CY/IbM HE CKa3aju.

1. B paccMmarpuBaecMoM menne Koiierns mpusHama yCTaHOBJICHHBIM (DaKT <«Haauuus 6r00-
JCEMHBIX UHBECMUUUI 8 CHOPHLIX NPAGoOMHoulenusx». HamoMHUM, 49TO OIOIKETHEIC
WHBECTULIMN OBLTHM TTOJIYYCHBI 3aKa3YMKOM IS (DMHAHCHPOBAHUS IIPOEKTa, B paMKax
KOTOPOTO BBITIONHSI paOOTHI MOAPSIIINK. [ToapsiaumK ke IoIydal He «AHBECTUIINN»,
a OIIaTy OT KOMMEPYEeCKOM opraHM3aluy — 3aKa3unka. Ho, BUImMo, u Takoro «3a-
naxa» OIOIKETHBIX CPEICTB JOCTATOYHO. DTO OYeHb TPEBOXHEBINM — ITyTAIOIINIA, MOXHO
CKazaTh, — HaMeK IPaKTUICCKU IS BCEX OpraHu3anmii B Poccum: oHM 9acTo BBITIONHS -
FOT pabOTHI, OKA3BIBAIOT YCIYTH WM ITOCTABJISTIOT TOBAPhI, KOTOPBIE 3aT€M MOTYT OBITh
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KCIIOJIb30BaHbl [IJIs1 BBIIOJIHEHUS TOCYIapCTBEHHOro 3aka3a (Wiu (hUMHAHCUPYEMBIX U3
O10[KEeTa TPOEKTOB).

[MpumeuatenbHo, yTo Komnerust otopocuna 6e3 apryMeHTalMK CIIPaBeUTMBbIN BHIBOT
kaccauuoHHoi nHctaHuuu — AC CeBepo-3amnaaHoro oKkpyra: J0MoJHUTEIbHbIE pado-
ThI (TIpeAMET criopa) He GUHAHCUPOBAINCH U3 OrOIKeTa, U «JIEHIHEPro» NOKHO ObLIO
OBI OTJIATUTh UX U3 COOCTBEHHBIX cpeAcTB. OMHAKO MTOCKOJBKY OHA TPEANowia He Bbi-
CKa3bIBaThCS MO 3TOMY BOIIPOCY, TO CYMTATh, UTO Hajanuue naxe 10% HenpsiMoro Groj-
KETHOTO (DMHAHCUPOBAHUS B OTLJIaTe pabOT BIMSIET HA BECh JIOTOBOP, MPEXIEBPEMEHHO.

KiroueBoii Bormpoc Bce-TakKu He B 3TOM, a B TOM, 4TO Xe jgajbiie? [To3uTHBHOI YacThio
OTBETa Ha Hero SBsieTcs To, YTo Kouterust He ckasaja: He ObLUIO 3asIBJIEHO, YTO JiI000e
pellleHre TPETEICKOro Cyaa 1o CIIOpYy U3 IMPaBOOTHOIIEHUI, B KOTOPBIX «<HATNYECTBYIOT
OI0IKETHBIE MHBECTULIMW» , TPOTUBOPEYUT ITyOJIMIHOMY MOPSIIKY.

Bwmecro atoro Komterust otmeTria, 94to «JIeH3HEpro» He MONYIHIIO 3aKITIOUYeHUE TOCY-
JApCTBEHHOM SKCIIEPTU3bl HA U3MEHEHUE CMETHOM CTOMMOCTH CTPOUTENIBCTBA, KOTOPOE
OBLUTO 00SI3aTEIEHO TI0 GIODKETHOMY 3aKOHOIATEBLCTBY TSI TIOTYYSHYSI TOTIOTHUTEITb-
HBIX acCUrHOBaHMii. CyIbU He Ial0T CAMOCTOSITEIbHOM OLIEHKH 3TOMY OOCTOSITEIBCTRY,
HO, BUIMMO, COTJIAIIAIOTCS C BBIBOJOM CYIa TMepBOM MHCTAHIIMM — peIlleHHe TpeTeii-
CKOTO Cy/ia, BRIHECEHHOE TI0 He 0T0OPEHHOMY TOCYIapCTBEHHOU SKCIIEPTH30M MPOEKTY,
MPOTUBOPEUYUT MyOJTUIHOMY MOPSIKY.

DTOT BBIBOJ BhI3BIBAET KAK MUHUMYM Ba BOmpoca. Bo-miepBbIX, YTO 3TO, €CJIM HE IIepe-
CMOTp peILeHUs] TPETEMCKOro Cyaa 10 CyLIeCcTBY? ApOUTPLI IOCYUTAIIN, YTO CTOMMOCTD
JIOTIIOJIHUTEIbHBIX PabOT MOXET ObITh B3bICKAHA HE3aBUCUMO OT HAIMYMS 3aKII0YECHUS
rocygapCTBEHHOM 3KCIepTu3bl. Takoe pelleHKe 10 CYIIECTBY CIIOpa B COOTBETCTBUU C
POCCHIICKMM 3aKOHOIATEIbCTBOM HE MOXET IIepeCcMaTPUBAThC rOCYIaPCTBEHHBIMU CY-
namu. Bo-BTopbix, HU cyd mepBoii MHCTaHUMK, HU Kojulerust He 0OBSICHSIIOT, IT0YeMY
3aKJIIOYEHUE TOCIKCIIEPTU3HI SIBJISIETCS YCIOBUEM TIOJYYEHUsI OILIAThI HOOpAUUKOM; 3~
KJIIOUYE€HHE JOJIKHO ObUIO OBITh MOJYYeHO 3aKa34MKOM IS LieJieil O10IKeTHOro (huHaH-
cupoBaHust — 06 3ToM roBoput cT. 80 BK P®, Ha Kotopyio cocnanuch cynbl. OHU He
TIpUBEI HU OTHO ITOJIOXEHUE JOTOBOpa MM 3aKOHA, KOTOPHIE OBl IIpeayCcMaTpUBaIN
AHAJIOTUYHOE YCJIOBUE IS MOAPSIIYMKA.

Kounerus He 00bsicCHMIA, TIOYEMY B 3TUX OOCTOSATEIBCTBAX COTJIACHIIACH C BBIBOJIOM Cyaa
TIepBOI MHCTAHIIMM 00 OTKAa3€ B MCIIOJIHEHWH PEIIeHUs TPETeHCKOTo cyna. MoXHO cle-
JIaTh IBa aJIbTEPHATUBHBIX TTPEAITOIOKEHMS.

[lepBoe: pelmreHUs TPETEHCKUX CYIOB, CBSI3aHHBIC C «3aTpaToil OIOMKETHBIX CPEICTB»,
MOTYT IIOABEPraThcs 00Jiee IIyOOKOI ITPOBEPKE rOCyIapCTBEHHBIMU CYIaMU, IO CYTH,
IepecMaTpPUBATHCS 110 CYIIECTBY. DTO BEeACT K pa3pyIICHHIIO IIPUPOIBI TPETEHCKOTO pas-
OMpaTeIbCTBA — IEJIO pa3peliacTcs He apOUTpaMy, BBIOpaHHBIMM CTOPOHAMH, a TOCY-
IApCTBEHHBIMM CYIbSIMHU. Y TPAUMBAIOTCSI MHOTHE TIPEUMYIIIECTBA apOUTpaka, BKIIOJAsT
OITePaTUBHOCTb M MEHBIIYI0 (DOPMaJIBHOCTh. TaKoi Moaxom BO3MOXEH, HO PEIICHHUE O
CO3IaHUU 3TOTO «TpeTeiickoro MpaHKeHINTEHA» MOXET IIPUHSATH TOJIbBKO 3aKOHOIA-
Teab. Kak 1 B Bormpocax apOouTpadebHOCTH, CyIbl He MOTYT M HE MOJDKHBI U3MECHSITh
T'PaHUIIBI IIPOBEPKHU PEIICHUI TPETEHCKUX CYIOB B 3aBUCHMOCTH OT CBOCTO ITOHUMAaHUSI
rOCyIapCTBEHHBIX MHTEPECOB K HEOOXOAMMOCTH MX 3aLlUTHI.
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Bropoe — 1 3TO 00BsSICHEHUE KaxkeTcsl MHe Oojiee onTUMUCTUYHBIM — Komrerust yc-
MOTpeJIa 32 OTCYTCTBUEM TOCYTapCTBEHHOM 3KCIEPTU3Bl M HEOOCTATOYHOCTHIO B Tpe-
TEWCKOM JeJie TOKAa3aTeJbCTB (00 3TOM HIDKE) MPU3HAKK YErO-TO HeTOOpPOCOBECTHOTO
U «Hexopollero». M1 BMeCTo TOro 4TtoObl 1aTh 3TUM OOCTOSITEILCTBAM IIPSIMYIO OLIEHKY
WJIA HAIIPpaBUTh JIEJI0 HA HOBOE PACCMOTPEHHUE ISl TOTO, YTOOBI Cy/I TTEPBOM MHCTAHITUMN
MOT COOpaTh COOTBETCTBYIOIIME JOKA3aTEIbCTBA, IIPEATIOU/Ia IIPOCTO IMTOATBEPAUTH OTKA3
B cniojiHeHUM. OTOBOPIOCH, YTO 3TO TOJIBKO MPEATIONIOKEHNE, KOTOPOE S nejiato 0e3 Ha-
MEepeHUsI TaBaTh KaKyI0-TO OLICHKY (haKTaM KOHKPETHOTO Jiejia YUIU ero cTopoHaMm. Ecim
OHO BEpHO, TO BeIOpaHHYI0 KoJiernei TakTUKy HeJlb3sT IIPUBETCTBOBATh, TaK KaK MOJI-
YaHHUE CO3IAeT HEOIPEACICHHOCTh U, 00Jiee TOTO, MOXKET OBITh MCTOIKOBAHO HUXKECTO-
SIIIUMY CyTaMU KaK CAaHKIIMS Ha IIePEeCMOTP PEIIeHUI TPETEHCKUX CYI0B I10 CYIIIECTBY.

2. He MmeHee npumeyaTenabHa no3unuust Kosieruu mo Bornpocy o0 olieHKe TPETeUCKUM Cy-
JIOM J10Ka3aTeJbCTB. 31€Ch OHA MPU3HAIa HapYIIEHHBIM MPUHIUMN «3aKOHHOCTH 1 000-
CHOBAHHOCTH CyAeOHOro akTa (TPETEeMCKOro pelleHus )», KOTOPbIiA, 0 MHEHUIO CYAeH,
SIBJISIETCS 9JIEMEHTOM ITyO TMIHOTO TTopsiaka Poccuiickoit Denepainiy.

B ocHOBY 3T0r0 BHIBOIA OBLIO MOJIOXKEHO TPU O0CTOSITENILCTBA. BO-TIepBBIX, TpeTeCKMIA
CyI BBIHEC pEIlICeHUEe, He N3YYMB CAMOCTOSITEIFPHO pabOUyI0 M MCIIOJTHUTEIBHYIO TOKY-
MEHTALIMIO, a OTIMPAJICS Ha 3aKJIIOYeHUE SKCIIEPTHOM OpraHU3aliuy, KOTopas OIicHIBaja
00BbeM paboT Mo 3TOM JOKyMEHTalMM, HO 0e3 Bbie3la Ha MecTo. Bo-BTOphIX, pelieHue
OCHOBAaHO Ha OTYETEe CHEeLUaTIN3UPOBAHHON OpraHU3alu, OOJHAKO OHA He Oblia Mpu-
BJIEYE€HA B MOPSAKE, OMPEACICHHOM PETJIaMEHTOM [IJIsI Ha3HAYEeHUS 9KCIepTa, — OTYET
OBLI IIPEICTABIICH UCTIIOM B KAUeCTBE MPWIOXEHUS K OTHOMY M3 COCTS3aTeIbHBIX TOKY-
MEHTOB. B-TpeThux, MMEIOIIMIICS B MaTepralaxX TPETSHCKOTO Iejla OTYET He COBITagaeT
C OTYETOM, KOTOPBII OBLT IEPBOHAYATILHO IIPEACTABICH UCTIIOM: HE COBITaIaeT KOJUJe-
CTBO CTpaHMLI, UMEIOTCS ABE CTPaHULIBI C HOMEPOM 75.

OTKa3 B WCMOJHEHUU PEUICHUSI B CBSI3M C 3TUMM OOCTOSATEIbCTBAMU SIBJISIETCS TLJIOXO
3aKaMy(hIMPOBaHHBIM MEPECMOTPOM PeIIeHUs T10 cyliecTBY. Kputrka CBOAUTCS K He-
COTIJIACHIO C TTIOIXOIOM apOUTPOB K OLIEHKE NOKa3aTeJIbCTB: apOUTPHI OMMUPATUCH Ha 3a-
KJIIOYEHME, a CYIbU MPEANowIn Obl BUAETh UCTIOJHUTENbHYIO JOKYMEHTALINIO; apOUTPHI
COYJIM TOCTaTOYHBIM JAOKA3aTEIbCTBOM 3aKJIIOUEHNE CIIENUATU3UPOBAHHON OpraHu3a-
1IMM, KOTOpasl He ObUla MpUBJIEYeHA B KAUECTBE IKCIIEPTA, a CYAbU XOTEJU Obl BUIETh
3aKJII0YEHME MPUBJICYEHHOTO MO Tpolienype skcrepTa. Camoe TIaBHOE, 4TO AJIsI yCTa-
HOBJICHUS JIIOOOT0 HapyIlIeHUS MyOJUYHOTO MOPsIIKa HEOOXOAUMO, YTOOBI HApylLIeHUE
CO CTOPOHBI TPETEHUCKOTO Cyla, ECJIM OHO UMEJIO MECTO, BJIEKJIO HEOIArOMPUSITHBIE TIO-
CJIENCTBUS UIsT CTOPOHBI. B 3TOM zene cynbl He yKa3aiu, B YeM Xe 3aKJII0YaIUCh Hera-
TUBHBIE TTOCJIENCTBUS AJIS1 OTBETYMKA: OCITApUBAJI JIU OTBETUYUK KaKHe-Iu00 U3 BHIBOJAOB
B OTYETE, MPENCTABICHHOM KCTIIOM, 3asIBJISII JIU O HEOOXOOUMOCTH MCCIENOBAHUS UC-
TIOJTHUTEIbHON TOKYMEHTAIUU (€€ 00beM MOXKET U3MEPSATHCS TPY30BUKAMM) U €CTh JIU
XOTb OIUH MPUMEP TOr0, YTO UCTIOTHUTEIbHASL JOKYMEHTAaIU (B HEUCCIENOBaHUU KO-
TOPOI OOBMHEHBI apOUTPHI) TPOTUBOPEYUT BHIBOIAM apOUTPOB.

Bonee cepbe3HbIil BOIIPOC CBSI3aH C 3aKIIOYCHUEM SKCIEPTU3BI, KOTOPOE, KaK YCTaHO-
BWJIM CYIbI, OTJIMYAJIOCH OT IPEICTABICHHOIO MCTIIOM. 31eCh MOXHO TOBOPHUTH O JI-
IIEHUH OTBETYMKA BOZMOXHOCTH MPEICTABUTh CBOIO TIO3MIIMIO IO 3TOM OTJIMYAOIICHCS
sKcrneptuse. Ho 1 Takoil BbIBOA TpeOyeT 000CHOBAHMSI: U3 PELLIEHUI CYI0B Mbl TaK U HE
y3HaeM, 4eM XKe OTIMIAINCH TOKYMEHTHI; YTO OBLIIO Ha 3TOM TAMHCTBEHHOU ITOBTOPSIIO-
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1eiics crpaHuiie 75 Win Ha cTrpaHuiax 74 wiu 76. UHbIMU clloBaMU, Cy[bl HE YCTaHO-
BWJIM, 9TO IIpaBa OTBETYMKA OBLIN KaKUM-JIMO0 00pa3oM HapyIIIeHHI IO CYIIECTBY, PeUb
UIIET, €CIV ONMUPAThCsl Ha cyleOHBbIe aKThl, 0 (hopMaIbHOM HapylieHnu. Takoe, ¢op-
MaJIbHOE, HapyIIeHHe He TOKa3bIBaeT HapyIICHHUE ITyOJUYHOTO IOPSIIKA.

Kosmnernst, X coxajleHUIO, CMelaia BOIIPOCHI HAPYIIEHUST TTPOLECCYaATbHBIX IPAaB CTOPO-
HbI, MyOJIMYHOTO MOpsiiKA U OLIEHKHU 10Ka3aTeIbCcTB apouTpaMu. OTKa3 apOUTPOB Uccie-
JIOBaTh JOKAa3aTeIbCTBA MW MCITOJIb30BaHNE TIPU BRIHECEHWU PEIICHUST TOKA3aTeIbCTB,
10 KOTOPBIM Y CTOPOHBI HE OBIJIO BO3MOKXHOCTU MPEICTABUTH CBOIO ITO3HIIAIO, MOXKET
OBITh OCHOBAHMEM JIJTI OTKAa3a B MCITOJTHEHUH PEIIcHNS apOMTPOB, €CIN 3TO TTOMEIIAIo
CTOPOHE TIPENCTABUTh CBOIO MO3UIMI0. DTO CaMOCTOSITEIbHOE OCHOBaHME JUISI OTKa3a B
WCIIOTHEHWH, KOTOPOE JOJDKHO OBITh TOKa3aHO CChUIAIONIENCS Ha HETO CTOpoHOi. Bo-
MIPOC O HAPYIICHWH ITyOIMIHOTO TTOPSAKA MOXET CTABUTHCS B MCKITIOUUTEIHHBIX CIIyda-
SIX, KOTJIa peYb UIET O MOIIE/IKE JOKYMEHTOB VI MHBIX TTOMOOHBIX OOCTOSITEIBCTBAX.

Kpome Toro, apouTpsl He CBSI3aHBI MPOIECCYaTbHBIMU HOpMaMU M MPAKTUKAMU, CY-
1LIECTBYIOLLIMMU B TOCYAApPCTBEHHBIX CyJaX, — B 3TOM OJHO M3 BaXXHbIX MPEUMYLIECTB
apbutpaxa. Hampumep, pacnpocTpaHeHHOI MPaKTUKOI, OCOOEHHO B MEXIyHAPOIHOM
apouTpaxe, SABISICTCS HCIOJB30BaHUE 3aKIIOUCHUI CICHMAIMCTOB WA CITCIIMATU3H-
POBaHHBIX OPTaHU3AIINI, IIPEACTABISIEMbIX CTOPOHAMU, a HE SKCIEPTOB, Ha3HAYaEMBbIX
apoutpamu. [IpaBa U uHTEpeCHl OPYroil CTOPOHBI OOECIIEYEHBI TEM, YTO OHA BIIPABE
OCITIOPUTH BBIBOIBI TAKOTO CIICIIUAIACTA, IIPEICTABUTD 3aKII0OUeHIE COOCTBEHHOTO CIIe-
[IMAJIMCTa, IPOCUTh O Ha3HAUYCHUU 3KCIIepTU3bl apoutpamu. CaMoe IJIaBHOE, YTO ap-
OUTpBI HE CBSI3aHbl BbIBOJAAMM CIIELMAIMCTA M OLIEHUBAIOT €ro 3aKJII0YEHUE Hapsiay C
IPYTUMHU TOKa3aTeIbCTBAMU U MOSICHEHUSIMHU CTOPOH. [1oIBITKa HaBsSI3aTh TPETEHCKUM
cyIaM IIPaKTUKY, CYIIECTBYIOIIYIO B TOCYIAPCTBEHHBIX CYyIaX, KOrIa BO BHUMaHUE TIPU-
HUMAIOTCS TOJBKO 3aKJIIOUCHUsI, MOJydeHHBIE IO pe3yiabTaTaM Ha3HAYeHHOU CyooM
SKCIIEPTU3BI, C UCITOJIB30BAHUEM «IyOMHBI» ITyOJIMYHOTO MOPSAIKA MOXET TOJIBKO CHH-
3UTh IIPUBIIEKATEILHOCTh apOUTpPaKa.
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