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in Management (Wharton School) from the University
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of Cambridge (Trinity) in England, and a JD degree from Yale Law
School in 1989. After graduating from law school, he clerked for
a year for Judge R. Posner, at the 7th Circuit Court of Appeals
in Chicago, lllinois, and another year for Justice Antonin Scalia at
the Supreme Court.

From 1991 to 1997, he was professor at the University
of Chicago Law School. As co-director of the Center for the Study
of Constitutionalism in Eastern Europe there, he helped the newly-
independent Republic of Georgia draft a constitution.

From 1997 to 2000, he was at Harvard Law School, holding for
a year the chair of Berkman Professor of Law, affiliated with
the Berkman Klein Center for Internet & Society. He subsequently
joined Stanford Law School, where he established the school’s
Center for Internet and Society.

In 1999 he published his book Code and Other Laws of Cyberspace.
In July 2009 he returned to Harvard as professor and director of
the Edmond J. Safra Center for Ethics. In 2013, was appointed
as the Roy L. Furman Professor of Law and Leadership; his chair
lecture was titled “Aaron’s Laws: Law and Justice in a Digital Age”.
He is a former board member of the Free Software Foundation
and Software Freedom Law Center; the Washington, DC lobbying
groups Public Knowledge and Free Press; and the Electronic
Frontier Foundation.

He received the Scientific American 50 Award for having “argued
against interpretations of copyright that could stifle innovation and
discourse online.”

In 2011, he was named to the Fastcase 50, “honoring the law’s
smartest, most courageous innovators, techies, visionaries, and
leaders.” He was awarded honorary doctorates by the Faculty
of Social Sciences at Lund University, Sweden in 2013 and by
I'Université Catholique de Louvain in 2014. He also received
the 2014 Webby Lifetime Achievement award for co-founding
Creative Commons and defending net neutrality and the free and
open software movement.
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Interview with Lawrence LESSIG, Roy L. Furman
Professor of Law and Leadership at Harvard
Law School, with Vladimir Bagaev, Director of
“Zakon” Publishing Group, Alexey Ivanov, Director
of HSE — Skolkovo Institute for Law and Develop-
ment, and Alexander Vereshchagin, Editor-in-Chief
of “Zakon” Journal

Ha Bonpocbkl gupektopa W3patensckon rpynnbl
«3aKkoH» Bnagumupa baraesa, gupektopa WH-
ctutyTa npaea u passutna HAY BLLUD — Ckon-
koBO Anekcesn ViBaHoBa M rMaBHOMO pefakropa
XypHana «3akoH» AnekcaHapa BepewiarmHa oT-
BeYyaeT npocheccop ropucnpyaeHLmn U nupep-
ctBa uveHn Pos J1. ®epmaHa MapBappackoun
wkKonbl npasa JloypeHc JIECCUI

Poguncs 3 noHsa 1961 r.

Monyuunn cTeneHb 6akanaspa 9KOHOMWKM U 6akanaspa B 061acTv ynpasfieHus
(wkona YopToHa) B MeHcMnbBaHCKOM yHMBEpCUTETe, CTeneHb marucTpa duo-
cothum B Kembpunaxckom yHueepcutete (TPUHUTK) B AHIIMK 1 CTeNeHb AokTopa
npasa B MlensckoM yHusepcuteTe B 1989 .

Mocne okoH4aHWs yHMBepcuTeTa B TedeHue roga paboTtan NMomMOLLHUKOM Cyabn
P. Mo3Hepa B AnennsumMoHHOM cyfe 7-ro okpyra Yukaro, wrat UnnuHolic, u ewe
ofHoro roga — NoMoLLHMKoM cyfbk A. Ckanva B BepxosHom cyne CLUA.

C 1991 no 1997 r. — npodpeccop opuanHeckoro dakynsreta Ynkarckoro yHu-
BepcuTeTa. B kayecTBe cogmpekTopa LieHTpa no ndy4eHuio KOHCTUTYLMOHann3Ma
B BocTouHon EBpone yvacTtBoBan B pa3paboTKe NpoeKTa KOHCTUTYumn Mpy3uu.
C 1997 no 2000 r. paboTtan B MapBapACKoW LUKOME npasa, rae Ha NpPOoTSHKEHWUU
roga 6bin npodeccopom npaea u cotpyaHuyan ¢ Lientpom UHTepHeTa n obLue-
cTBa umeHn BepkmaHa KnsaHa. BrnocneacTteum noctynun Ha topuamyeckuii da-
KyneTeT CTOH(OPACKOro yHMBepcuTeTa, rae 0CHoBan y4ebHbl LeHTp «/IHTepHeT
1 06LLIECTBO>.

B 1999 r. ony6nvkoBan kHury «Kog n gpyrme 3akoHbl KU6epnpocTpaHCTBa».

B nione 2009 r. BepHyncs B [apBapa B kadecTse npodeccopa n ampekropa Lien-
Tpa 3TUKM uMeHn damoHa Cadppa. C 2013 r. — npodheccop topucnpyaeHUUn U nn-
AepcTtBa nmenn Pos J1. ®epmaHa, aBTop Kypca nekumin «3akoHbl AapoHa: npaso
1 CrpaBefnMBoCTb B LIMPOBYIO 3MOXY».

BbiBLWMIA 4neH npasneHns doHaa CBOGOAHOIO MPOrpaMMHOro obecneveHus
n LleHtpa npaBa cBo60oAbl NMporpaMMHOro o6ecneyeHus; NO6OMCTCKMX Trpynn
«O6LLeCTBEHHbIE 3HaHWUSA 1 cBOGoAHas npecca» (BalumMHrToH, okpyr Konyméus)
1 ®oHpa «ONeKTPOHHbIE rPaHULbI».

INaypeat npemwun Scientific American 50 Award 3a «no3uuMio NPOTUB MHTepnpe-
Tauuit aBTOPCKOro npaea, KOTopble MOryT 3afyLUWTb MHHOBaLUMK U AUCKYPC B VK-
TepHeTe».

B 2011 r. oH BoOLWen B CNUCOK Fastcase 50, «06beAVHSIOLLMIA CaMbIX YMHbIX
N CMefbiX HOBATOPOB, TEXHWKOB, MPOBMALEB W NMAEpPoB B 06nacTu npasar.
B 2013 r. nony4mn No4eTHyo cTeneHb JoKTopa Ha hakynsTeTe coLmanbHbIX Hayk
Jlynpckoro yHuepcuteTa B LLBeunn, a B 2014 r. — B JlyBEHCKOM KaTonm4eckom
yHuBepcuTeTe. OH Takxe nonyuun npemuto Webby Lifetime Achievement 2014
Kak coyypeputenb Creative Commons v 3alUTHUK CETEBOro HewTpanureta u
OBWXEHWs 32 CBOOOJHOE U OTKPbLITOE NPOrpaMMHOe obecrneyeHme.



INTERVIEW

Al TECHNOLOGY IS GOING
TO DISPLAGE A HUGE CLASS

OF LAWYERS

WCKYCCTBEHHbIV UHTENMEKT
BbITECHUT LUPOKWW NNACT
OPACTOB

V. Bagaev: | wanted to start a discussion about
the Internet and its regulation by states. Does
the state have the right to regulate Internet
content and to what extent? Is the right to access
information online fundamental, or it can be
restricted by the state?

L. Lessig: You know, | think the firstimportant point of
context that we have to keep in view is the incredible
vulnerability that this infrastructure has introduced into
our life. And vulnerability in the sense that these are
technologies that capture all of our private information.
And they’re eminently exploitable by rogue actors. And
rogue actors could be states, but they don’t have to be
states. In fact, there is a huge market of companies
now exploiting these exploits, commercialising the
exploits, and basically selling the capacity to exploit
and produce this information onto the highest bidder,
which is sometimes bad governments, sometimes
private entities that have this kind of trust.

In that context, to say that the government has no role
is irresponsible. The role of the government is to give
us the assurance that we can go about our daily lives
not worried about our reputation being destroyed. Yet
the problem is we don’t have governments we trust.
And so, there are actually two things that we don’t
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B. Baraes: 11 xoten 6b1 HA4aTb MHTEPBLIO C Bonpoca 06 UH-
TepHeTe U ero perynuposaHumn rocypapctsamu. Mveet nu
rocyfapcTBo NpaBo perynnupoBatb MHTEPHET-KOHTEHT U B
Kakou cteneHn? SiBnsieTcs nu npaBo Ha BOCTYN K UHGop-
mauum B lHTepHeTe OCHOBOMONarawLUM UM OHO MOXXET
6bITb OrpaHN4EeHO rocyfapcTBom?

J1. Jleccur: 4 gymaio, 4TO B MEPBYIO O4YEpefb HaM BaXKHO
NOMHUTb O TOW HEBEPOSATHON HE3aLLMLLEHHOCTN, KOTOPYIO 3Ta
MH(PACTPYKTypa NpUBHECHA B HaLUy >XW3Hb. 51 rOBOPIO «He-
3aLUMLLEHHOCTb», MOTOMY YTO TEXHOMOrMM 3axBaTbiBaKOT BCHO
HaLly NNYHY0 MHhopMaLmio 1 MpU 3TOM NPEBOCXOAHO MUCMOSb-
3YIOTCA HEYUCTOMMOTHBIMU CYyObEKTaMW, B TOM YUCIIE TFOCy-
JapctBaMu (XOTa U He TonbKo MMK). CyLlecTByeT OrpOMHbIN
PbIHOK KOMMaHWI, 3KCMNyaTUpYoLLMX N1 KOMMepLManmanpyto-
LLMX ySI3BMMOCTY MPOrpaMMHOro obecneyeHuns, npofasas Bo3-
MOXHOCTb U3BMEKaTb U UCMOMb30BaTh 3Ty MHDOPMALIMIO TOMY,
KTO 60nbLUe 3annatut. MiHorga 3to — nnoxoe npaBuTeNbCTBO,
a MHorga v 4acTHble KOMNaHuu, nosb3yoLmecs 4OBEPMEM MNO-
TpebuTenen.

B aTux ycnoBusx roBopuTb, YTO MNPABUTENLCTBO [OSIKHO
ocTaBatbCcs 6e3y4acTHbIM, 6€30TBETCTBEHHO. 3afaya npa-
BUTENBCTBA — YBEPUTb HAcC B TOM, YTO Mbl MOXEM XMUTb
CMOKOMHOW XW3HblO, HE 60ACh, YTO Halla penyTtaumsa éygeT
paspylleHa. Ho TyT BO3HMKaeT ofHa npobnema: y Hac HeT
BnacTen, KOTopbiM Mbl fosepseM. [onyyaetcs, Mbl He [O-
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trust: one is the security of the Internet, and the other
thing is the government. And you don’t know, which
is the worst evil, which is more dangerous for us.

My own view is that we have to fix the government. We
have to make it so governments can be trusted, which
is the work I'm doing in the United States. And if we did
that, then the state would take on the role of privacy
protector rather than its denier. And | think that an
intelligent understanding of the technical possibilities
could both improve security and improve privacy. But
that is so far from where the government is right now
that people can’t even imagine that possible.

V. Bagaev: We’ve had one example of privacy
regulation in Russia which says that we have
to store our private information only on servers
located physically on Russian territory. The
question is who has the right to decide where
people can store their information.

L. Lessig: The right answer is that we should have
an architecture where you get to choose where your
privacy is secured and how your privacy is secured.
Recognising that those security services are not
themselves going to be free of proper regulation, but
ratherthey’re just part of an infrastructure, an ecology of
security, confidence is what we should be able to offer
to people on the net. So, | don’t know enough about
the particular policy judgments Russia has made. But
| do think that we in the United States have a general
problem with government’s ignorance about how to
do this in the right way. For example, the Australian
government passed the regulation that allows police
more easily crack encryption offered by technology
companies. They built this insecurity to enable the
government, but eventually it enables everybody else
as well. This is one of the things the United States
government found after 9/11, when the United States
government requested security companies to give
them the backdoor into technologies, so that the
government can come in and say, ‘We have a terrorist
we’re trying to identify, please, help us get it.” What
they quickly discovered is that the backdoors they had
enabled for the government were being opened by
the Chinese. And so, American business was finding
itself vulnerable to the fact that it can no longer reliably
secure its infrastructure against corporate espionage,
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BepseM Hu 6e3onacHoctu WHTepHeTa, HM MpaBUTENbCTBY.
W He 3Haem, 4TO M3 3TOro 6oree cTpallHoe 1 onacHoe Ans
Hac 3no.

1 cumTalo, 4TO Mbl HOJDKHbI «MOYUHUTL»  MPABUTENbLCTBO.
To ecTb caenaTb Tak, 4To6bl BNACTAM MOXHO 6bIs10 JOBEPAT,
4yem A 1 3aHumarocb B CoeamHeHHbIx LTtatax. Ecnm mbl 370
coenaem, TO roCyfapCTBO Ha4YHET 3aLumLlaTh YacTHYHO XMN3Hb,
a He oTpuuathk ee. U a4 gymato, 4To pa3dyMHOE MOHMMaHue Tex-
HUYECKUX BO3MOXHOCTEN CMOCOBHO YKPENUTb He TONbKO 6e3-
OMacHOCTb, HO 1 YNYyYLLIUTL KOHbMaeHLMansHocTb. Ho cenvac
npaBuTENbCTBO TaK Janeko oT 3TOro, YTO au gaxe npegcra-
BUTb ce6e He MOryT, 4TO NOJOBHOE BO3MOXHO.

B. Baraes: Y Hac geAcTBYeT 3aKOH, 06513bIBalOLMIA Xpa-
HUTb NINYHYI0 MHhOPMAaLMIO TONbKO Ha cepBepax, pacno-
NoXeHHbIX Ha Tepputopun Poccumn. Bornpoc B Tom, KTO
MMeeT npaBoO peluatb, rge NIOAU MOFyT XpPaHUTb CBOMU
AaHHbIE.

J1. Nleccur: [eno B TOM, 4YTO B mpeane OOmKHa ObITb ap-
XUTEKTYypa, NOo3BonsoLas BblbMpatb, B KakMX acnekrax u
Kakvm o6pas3om 3alluuiaeTcs Balla KOHOUOEeHUNaNbHOCTb.
lMoHMMas, 4TO M caMu CepBUCHI 6€30MaCHOCTU HE OKaXyT-
Csl BHe Hapgnexallero perynupoBaHusi, a, CKOpee, CTaHyT
NNWb YacTbio MHAPACTPYKTYpPbl, 3KONOrMm 6e3onacHocTu,
Mbl OOMKHbI NpeanoXxnTb noaaMm B CeTn KoHuaeHumnanb-
HOCTb. {1 Mano 3Hat 0 nonutuke Poccum B aTom copepe, HO,
ckaxeMm, npuMmeHntenbHo K CLLUA MOXHO KOHCTatvpoBaTb
OfHy o6y npobnemMy — npaBUTENIbCTBO He 3HAeT, Kak
37O MpaBuUMbHO chenaTb. Hanpumep, aBcTpanuiickoe npa-
BUTENBLCTBO BBEJIO PErYNMPOBaHME, MO3BOJISAIOLLEE NONNLNN
B3/aMbiBaTb LWMGPLI, NpeanaraemMble TEXHONOMMYeCKMMMU
koMnaHmamMu. OHKU NpegyCcMOTpenu Takyto He3alMLLIEHHOCTb
B MHTepecax NpaBUTENbCTBA, HO B KOHEYHOM CYeTe 3TO Mo-
3BONMUMO Npeofonesatb CUCTEMY 6e30MacHOCTU U BCEM
ocTanbHbIM. OTO OAMH M3 (PaKTOB, KOTOpble MpaBUTENb-
ctBo CoeguHeHHbIx LLUTaToB 06HapyXunno nocne TepakToB
11 ceHTA6GPSA, Koraa o6paTUNoCh K OXpPaHHbIM KOMMaHUAM C
npocb60i NpefoCcTaBUTb MHCTPYMEHTbLI 06X04a CUCTEMbI 3a-
wmThl. Mpegnonaranock gaTb BNacTiM BO3MOXHOCTb MpUii-
TN N cKasaTb: «Y Hac eCTb TEPPOPUCT, KOTOPOrO Mbl MbiTa-
€eMcsl 0no3HaTb, NoXanyncra, NOMOrMTe Ham caenaTb 9TO».
Ho o4eHb CKOpO 0Ka3anock, YTO O naselnkax, OTKPbITbIX O
npaBUTENbLCTBA, y3Hanu kuTtanubl. Kak pesynsrar, nog yoa-
pPOM okaszancs amMepukaHCKUM OU3HecC, KOTopbln 6Gonblue
HE MOXET HaOeXHO 3aliUTUTb CBOK WHPaCTpyKTypy OT
KOpNopaTUBHOIO LUMNMOHaXa, — a Bce NoTOMY, YTO aMepu-



because the United States government believed it
was trying to protect us from terrorists.

The stupidity of government responses | think
is a huge danger. And so, I'm always torn
between, on the one hand, saying conceptually,
theoretically — vyes, there is a role for
government, but no, actually and practically,
we've not yet seen governments that are
legislating with enough understanding of how to
do things in the right way.

A. Ilvanov: We are now building our legislation
on two fundamental assumptions. One is that
people care about their privacy, and really want
some sort of protection. Another pillar, | would
say, is that government should have a certain
level of access to private data, primarily because
of security reasons. These two assumptions
inevitably contradict each other because system
vulnerabilities demonstrate that once data is
accessible, someone will have access to it in
one way or another. We create this perception of
possible control over your privacy and possible
protection of your privacy, which basically means
misleading and confusing people. Would you agree
that a more appropriate policy approach would be
to say that we live in a fully transparent society, no
privacy as a phenomenon exists, and if you want
to be private you have to opt out from all sorts
of digital means of communication, mainly from
modern economy. And that it’s almost impossible
for normal human beings, however economically
active they are. Do you think we should continue
this way, building this protection mechanism and
at the same time providing that state agents will
be more responsible, more reliable and secure in
the way they operate with our data?

L. Lessig: | think that the technologists have shown
us there’re ways to architect the protection of our data.
They can simultaneously make it more secure for the
individual and also facilitate legitimate investigation by
government. But we don’tadopt that privacy architecture.
Instead, we adopt the architecture that leaves data
vulnerable, and systematically makes it difficult for
individuals to protect themselves against surveillance.
So, at a certain point you again wonder: maybe this
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WHTEPBbLIO )
HOMEPA &

KaHCKoe MpaBUTeNbCTBO CYMTano, 6yATo 3alyuuiaeT Hac oT
TEeppPOpPUCTOB.

BnnsopykocTb rocygapCTBEHHbIX MEpP, Ha MOW B34,
HeceT OrpoMHble pucku. I nosToMy s Bcerga roeopto,
YTO, C OHOM CTOPOHbI, KOHLENTYasbHO, TEOPETUYECKN
NpaBuUTENbCTBO OOMMKHO PErynMpoBaTb OTHOLLEHUS B
cthepe VHTepHeTa, HO, C APYron CTOPOHbI, Kak Nokasbl-
BaeT NpakTuKa, eLle HW OOHO NpaBuTENIbCTBO He Mpu-
HMMaro 3aKoHbl C 4OCTATO4YHbIM MOHMMaHUEM TOro, Kak
Ob1510 6bl MPaBUSILHO MOCTYMNAUTD.

A. NBaHOB: Poccuiickoe 3aKkoHogaTeNbCTBO celyac uUc-
XOAMUT U3 ABYX BaXKHbIX nocbUloK. Mpexae Bcero, nioau
3a60TATCA O CBOEW YaCTHOMW XXVU3HU U AEeNCTBUTENbHO XO-
TAT ee XOTb KaK-HM6yab 3awmTtutbh. BTopas nocbinka, Ha
MOW B3rNfj, B TOM, YTO NPaBUTENbCTBO [OJ/KHO MMETb
onpepeneHHbIW [OCTYN K JIMYHbIM [aHHbIM, B MNEepByH
oyepeab No coo6pa)keHusiMm 6e3onacHocTu. ATu ABe no-
CbIJIKU HEN36€eXHO NpoTMBOpeYaT Apyr APYry, NOCKOJbKY
YA3BMMOCTb CUCTEMbI O3Ha4YaeT, YTO, KaK TOJIbKO AaHHble
CTAHOBAITCA AOCTYMHbIMMU, KTO-TO TaK WM MHa4ve 3TUM
Bocnonb3yetcsi. Mbl OfHOBpEeMeHHO co3paem Brievatie-
HME BO3MOXHOIO KOHTPOJIi 3a YaCTHOM XXWU3HbIO U BO3-
MOXXHOM ee 3alUuThbl, HO 3TO, B CYLLLHOCTU, COMBaeT nogen
¢ TonkKy. He nyywe nu 6b110 6b1 NPU3HATb, YTO Mbl XXUBEM
B a6CONIOTHO MPO3pavyHOM OO6LLEeCTBE, rge HeT 4aCcTHOM
XXU3HU KaK SIBJIEHUS, @ €C&IM Bbl XOTUTE NPMBATHOCTU, TO
[OJDKHbI OTKa3aTbCs OT BCeX BUMAOB LMPPOBbLIX CpeacTB
CB$i34, UCMOJIb3YEeMbIX B COBpeMEHHON 3akoHomuke? lMo-
cnepgHee BeAb NMPakKTUYECKU HEBO3MOXHO ANl HOpMalib-
HbIX NOAer, KaKUMU 6bl IKOHOMUYECKU aKTUBHbIMU OHU
HM 6bU. CunTaeTe nu Bbl, YTO HaM cnegyeT NpUAEpPXKU-
BaTbCHl 3TOro NyTWU, co3aaBasi MeXaHU3Mbl 3alUTbl U B TO
)Xe BpeMs Tpebys OT rocyapCTBEHHbIX OpPraHoB 60JbLUEN
OTBETCTBEHHOCTU, HAAEXXHOCTU U 3aLLULLLEHHOCTU NpU pa-
60Te ¢ HalWMMK AaHHbIMU?

J1. NNececwr: 5 gymato, 4TO COBpEMEHHbIEe TEXHOMNOMMK yXe A0-
Kasanu BO3MOXHOCTb MOCTPOEHNS CUCTEMbI 3aLLUThbl HALLIKX
OaHHbIX. Takas cuctema MoxeT obecneymTb 60MbLIYID Nep-
COHanbHyto 6e30MacHOCTb U B TO XX€ BPems ynpocTuTb Npo-
Be[eHNe 3aKOHHOro paccriefoBaHus ans npasmtenscrea. Ho
Mbl MCMOMb3YeM He 3Ty apXUTEKTYpy KOH(MAEHUMANBHOCTMY,
a Ty, KoTopas fenaet faHHble YsS3BMMbIMU U cUCTeEMaTnYe-
CKW NpensaTcTByeT NoAaM 3almuTuTb cebs OT HabngeHus.
W opgHaxppl Bbl 3agaeTecb BOMPOCOM: a BAPYr 3TO He Chy-
YalHOCTb, BAPYT U NPaBUTENbCTBY, U 6U3HECY HPABUTCA 3TOT
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isn't an accident, maybe government and business
both liked the world they were in right now because it
enabled both of them. Like both business, which gets
perpetual surveillance in everything so that they can sell
us better ads, and government, which doesn’t have for
most of us a very difficult time tracking down what we’re
doing. It’'s not surprising we have what we have given
the interest of the two most powerful players. But that's
not to deny there’s another architecture that could in fact
deliver privacy while giving government legitimacy.

A. lvanov: What would this architecture look like
in your ideal world?

L. Lessig: There are in fact two parts to it. One is
the capacity for me to secure data about myself in
a distributed way. So that if | need to show you that
I’'m an American citizen for the purpose of engaging
in some ACC regular transaction, the architecture is
able to just validate that simple point: Yes, American
citizen. It doesn’t have to reveal my American
citizen social security number, age, sex, past twenty
transactions, credit history. So that you enable the
precise identification of the information you need with
confidence rather than an open door to everything.
That, | think, is the critical change that would have to
be built into this ideal world.

The other is that we more systematically regulate the
use of data by private entities. | think that the idea of
controlling data is as crazy as the idea of controlling
music on the Internet, that’s not going to happen. But
what you can do is regulate the way data is used, just
like you could regulate the way music is used. So, if
you are using music for commercial purposes, there
should be a way to make it a transaction that could
be charged. But if you’re not, if you’re sharing it, it
would be different. And so to apply this to data, | think
that there’s nothing terribly wrong with gathering
data in a way that doesn’t compromise individual
status. You should be able to gather data to figure
out some relationship between when people get up
in the morning and what traffic jams in the center of
Moscow look like. That's perfectly fine. What's not
fine is when these data are used to come back to you
and say ‘Okay, your insurance rates have now been
doubled because we discovered that you have some
DNA flaw that makes you a higher risk.’
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MUP, FA€ OHM UMEIT AOCTYN K 4acTHbIM AaHHbIM? BusHec
B pes3ynbTarte nosnyyaeT faHHble, NO3BONsA0LME afpecoBaTtb
Ham 60J1ee TOYHYIO peknamy, a NpPaBuUTENbLCTBY He NpeacTaB-
nseT ocoboro Tpyaa OTCneauTb AeUCTBUS GOMNbLUMHCTBA U3
Hac. HeyauBuTenNbHO, YTO Mbl UMEEM TO, YTO UMEEM, YUUTbI-
Bas WHTEpechbl OBYX CaMbIX BIUATENbHbLIX UFPOKOB. HO 31O
He OTMEHseT TOoro, 4YTo BO3MOXHa U Apyras apxuTekTypa,
KOTOpasi 4ENCTBUTENbHO CNocobHa obecneyvnTb KOHPUOEH-
LManbHOCTb N OQGHOBPEMEHHO NErMTMMHOCTb AENCTBUIA npa-
BUTENbCTBA.

A. MBaHoB: Kakon pgomkHa 6biTb 3Ta apXUTEKTypa B uge-
ane?

J1. NNeccwr: Moxanywn, 3gecb ectb gBa MomeHTa. C 0gHON CTo-
POHBI, FPaXXAaHWH JOHKEH MMETb BO3MOXHOCTb 3aLLMTUTL CBOU
OaHHble pacnpegeneHHbIM crnocob6oM. To ecTb, K NpUMepy, ecnv
0N COBEPLUEHUSI KAKON-NNMOGO 06bIYHOW TpaHCaKLmm AMepukaH-
CKOW TOProBoW nanatbl MHe noTpebyeTcsa nokasaTb, YTO A ame-
PUKAHCKUIA rpaXkdaHvH, apXutekTypa npocTo 3TO NOATBEPOUT:
0a, OH aMepPUKaHCKMIA rpaXKaaHuH. M MHe He HyxHO 6yfeT yka-
3blBaTb HOMEP COLMANbHOro CTPaxoBaHwWs, CBOW BO3pacT, nor,
nocnegHve ABafuaTtbh TPaAHCaKUWMA, KPEOUTHYIO MUCTOpUIO. OTO
NMO3BOMUT TOYHO MAEHTUULIMPOBATL HYXHYHO MHGOPMaLMIO U
npy 3TOM COXPaHUTb KOH(PUAEHUMANbHOCTb, a He pacnaxmBaTb
OBepb HacTexb. Ha Mol B3rnsg, 370 BeCbMa BaXXHOE U3MeEHe-
HWe, KOTOPOe JOMKHO ObITb BCTPOEHO B 3TOT MAaeasnbHbIA MUP.

[pyrov MOMEHT 3akno4yaeTcs B TOM, YTO Mbl OOMKHbI 6onee
CUCTEMHO MOOXOAUTb K PETYIMPOBaHUI0 UCMONMb30BAHNA OaH-
HbIX YaCTHbIMW OpraHM3aLusaMn. A cumMTato Naer KOHTPons 3a
[aHHbIMU TaKoW e 6€e3yMHOWN, Kak 1 et KOHTPOSIS 3a My3bl-
KOV B VIHTepHeTe, — 3TO HEBO3MOXHO. 3aTO BMOSIHE MOXHO
perynmpoBaTh crnocob MCMonb30BaHWA AaHHbIX, TOYHO Tak Xe,
KakK Bbl MOXETe perynupoBaTtb Crocob MCMofb30BaHUA My3bl-
Ku. ilHaye roBopsi, ecnu Bbl UCMOMb3yeTe My3blKy B KOMMeEpYe-
CKMX Liensax, AOMMKeH 6biTb cnocob caenatb 3TO MCMOMb30Ba-
HWe nnaTtHbIM. HO ecnun Bbl MPOCTO XOTUTE €10 NMOAENUTLCH, TO
[OmKeH 6bITb Apyrov nogxod. NpUMeEHUTENBHO K AaHHbIM 3TO
03Ha4aeT, YTO HET HUYEero yXacHoro B TOM, YTOObl cobupaTb
MHpopmaumio 6e3 cornacua cyobekta. Bbl [OMKHbI MMETb
BO3MOXHOCTb cobupaTb AaHHble, YTOObl HANTW CBA3b MexXay
BPEMEHEM, BO CKOMbKO MOAM BCTalOT YTPOM M3 MOCTENU, U
KOSIMYECTBOM 3aTOpOB B LeHTpe Mocksbl. I 370 npekpacHo.
Ho nnoxo, korga aTu AaHHble UCMOSNb3YTCs, YTOObI NMPUATU K
BaM U ckasaTb: «OTHbIHE Balll CTPaxoBOW Tapud yaBaneBaeTcs,
NOTOMY YTO Mbl OGHAPYXWNKU, YTO Y Bac ecTb aedekTbl OHK,
KOTOpbIE YBENMYMBAIOT PUCK 3a60NEBaHNSA».



We have to mature the understandings of
when and how we should be using data
and give up the central presumption of the
European method for regulating, which is so
long as people agree ‘it’s okay’.

A central premise of that GDPR is as long as | say
‘| accept’, then it’s fine. But we know nobody knows
what they’re accepting, nobody has any clue of the
data. Everybody goes on this ritual of affirming that
I've read the agreements and the terms, and | agree
to them. It's almost Soviet. It's like you lived this
daily lie over and over and over again. And nobody
reckons that psychological cost of living in a world
where you’re forced to lie to do everything that you
want to do.

We need to decide what kinds of uses we’re going
to allow and what kinds of uses we’re going to tax
or block, and engage in that conversation more
systematically.

V. Bagaev: Say, tomorrow you would be elected
not just as a president of the United States, but
an extraordinarily powerful dictator, like Pericles
in Athens, and you have a chance to pass any
legislation you want; there’s no special interest
that can influence your decision making. What
kind of law would you draft and enact to establish
the architecture you were just describing?

L. Lessig: | think there is a conception of that law
that could be enacted. People have described it,
EFF has great study papers about this architecture.
It is a simple flipping of the presumption that now
favors agreement into on that favors regulated uses
and that more aggressively decided the contexts of
permissible uses.

| think the harder problems in the context of
the American data problem are the problems
driven by advertising as a business model.

When you think of how much of the problems that
we’re facing right now are simply a function of the fact
that we fund public infrastructure with advertising.
So, Facebook has developed extraordinarily
sophisticated techniques for increasing our personal
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MbI LOMKHbI MOHATb, KOrda M Kak Mbl MOXEM MCMoflb-
30BaTh AaHHbIe, U 0TKA3aTbCs OT MMABHOM NPe3yMmnumnm
€BPONEeNCcKoro perynmpoBaHus, Kotopas npu3HaeT, YTo
BCE B NnopsiaKe, Nnoka fitoay Co BCeM COrnacHsbl.

MmaeHas npegnockbinka GDPR' 3akntoyaeTcss B TOM, YTO ecnu
A NPUHUMAKD YCIIOBUA UCMONb30BaHWUSA, TO COrfaceH u Ha 06-
paboTKy AaHHbIx 0 cebe. Ho BCE Mbl MOHMMAaEM, YTO HUKTO B
OENCTBUTENIbHOCTU He 3HAET, C YeM MMEHHO Mbl Cornallaemcs,
MOCKOJMbKY HWKTO HE UMEET MOHATUS O AaHHbIX, KOTOPbIE Mbl
nepegaem. Bce cobnopgatoT 9TOT puTyan cornacuss — Mon, s
npoymTan ycnoeusi 1 npuHMMato ux. NMopsipok NoYTM COBETCKUNA.
Kak 6yarTo Tbl XXMBELLb B 9TON €XELHEBHOWN /KW, OKyHAELLbCs
B HEe CHOBa M CHoBa. [1py 3TOM HMKTO Jaxe He 3afyMblBaeTcs
0 TOM, KakoBa MCUXONormyeckas LieHa XXU3HU B MUPE, rae Tbl
BbIHY>XJEH nraTb, YTOObl fieNaTh TO, YTO XO4ellb AenaTtb.

Ham Hamo onpenennTbesi ¢ BUOaMy UCMOSb30BaHWs, KOTOpble
Mbl COBMpPaemMcs paspeLUnTb, U TEMU, YTO Mbl XOTUM o6araTb
Ha/Iorom unu 61oKnpoBaThk. U yxe BecTv aToT pasrosop 6onee
npeamMeTHo.

B. BaraeB: A ecnu 6b1 Bbl 3aBTpa NPOCHYNUCb Aaxe He
npe3ugeHTom CoeauHeHHbix LlTtatoB, a u4pesBblYalHO
MOryLLEeCTBEHHbIM AUKTaTOPOM, KaK, Hanpumep, Mepukn
B AchmHax, 1 MOrnM NPUHATb NIO60N 3aKOH, KOTOPbIA XO-
TUTE, MPU 3TOM HUYbU UHTEpeChl He BAUSAKN 6bl Ha Bawum
pelleHnsi, — KakoW 3aKoH Bbl 6bl pa3pa6oTtanu v npwm-
HANW AN CO3[aHUsA apXUTEKTYpbl, KOTOPYIO TOJNIbKO 4YTO
onucann?

J1. JNleccur: {1 gymato, 4TO yXKe eCTb KOHLIEMNUMSA 3TOro 3akoHa,
KOTOPYIO MOXHO 6b1510 6bl MPUHATL. 3TO BCE YXXe onmcaHo, nopg,
arngon MoHJa 3MEKTPOHHBIX pybexen nyermkoBanmncb OTNnNY-
Hble UCCegoBaHnNsa O TaKOW apXUTEKType. STO NPOCTOe N3MEHe-
HMe Npe3yMnuum Cornacus Ha Ty, kotopasi oT4aeT NpennoYTeHe
perynupyemMbiM BuaaMm MCMonb30BaHUst U 60Mee peLunTesisHO
onpegensieT yCrnoBus pa3peLleHHbIX BUOOB UCMONb30BaHMS.

B KOHTEKCTe aMepuKaHCKoW Npo6ieMbl perynmpoBaHms
OaHHbIX MHE CerogHa BUOATCA 6onee CrnoXHbIMun BOMpo-
Cbl, 06YCINOBIIEHHbIE PEeKaMon Kak 6U3HEC-MOLENbIO.

MpocTo 3agymManTech, CKONbKO NPOGIEM, C KOTOPbIMU Mbl CEN-
yac CTallKMBaeMcsl, POXAEHbl BCEro JMLLb TeM (DaKTOM, YTO

' General Data Protection Regulation — 'eHepanbHbIi pernameHT EC
0 3aLLMTe NepcoHasnbHbIX AaHHbIX.



vulnerability, for making us miserable, so that we
reveal more information to Facebook. So that they
can then decide, they have more information to
decide how they’d want to advertise to us. The first
time we’re exploiting insecurity for the purpose of
producing data to sell advertising. And of course,
from the perspective of advertising it's a brilliant
strategy, but from the perspective of human
happiness, or of a parent, imagining my children
in this world, it’s a terrible thing. But it’'s driven not
by evil people deciding they want to discover your
secrets and embarrass you. It’s driven by people
deciding — this is a great way to make a lot of money
from advertising.

Or think about cable news in the United States...
And if you talk about what decimates American
politics, it is the incentive to build these islands of
epistemologically separate worlds of knowledge.
So, you know the FoxNews universe is different
from the MSNBC and CNN universe in the sense
that people who occupy one don’t understand
people from the other. Now, what drives that? It
is algorithms figuring out what people need to talk
about in order to maximise advertising sale. And
advertising sale is maximised by staff that really
anger one side against the other, the politics of
hate is a profitable business model. But what are
they trying to sell? It’s not cars, it’s advertising. If
you could just remove one thing tomorrow, like if
| really were that, | would remove just one thing: |
would shut down the advertising industry. And all of
a sudden you have all sorts of different incentives
for how we provide an infrastructure.

You can imagine a Facebook that wasn’t really trying
to maximise all this data gathering, just interested
in giving your grandmother access to your baby’s
pictures.

A. Vereshchagin: Some new problems in
regulation can be solved either by legislators or
judges. The United States judges are, of course,
very important law makers. Even in Russia in
one of the recent cases the court had to decide
whether bitcoins are property for the purposes
of bankruptcy law. So what is the role of judges
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Mbl (PMHAHCUPYEM OOLLIECTBEHHYIO MHPPACTPYKTYypy C MOMO-
Wb peknambl. Hanpumep, Facebook paspaboTan BecbMma
MYLpeHble TEXHOMOMMU A1 NMOBbILLEHWS HALLEN NEPCOHAbHON
YSI3BUMOCTU, AN TOrO, YTOObI Mbl, OLLIYLLIAA CBOK HEMONTHOLIEH-
HOCTb, pa3meLLanu eLle 60sbLUe NNYHOM MHAopMaLMn B 3TOM
cet. N 4Tobbl OHW, NOMYyYMB GOMbLLE CBEAEHUI NS NPUHATUS
peLLeHniA, co3gaBany peknamy MMeHHo nof Hac. Bnepsbie Mbl
MCMOMb3yeM HE3aLLMLLEHHOCTb C LEeNbio NMPUMEHATb Npeno-
CTaBJIEHHbIE faHHble ON18 pa3MeLLeHuns peknambl. KoHe4Ho, ¢
TOYKM 3pEHMA peKnambl 3TO 6riecTaLlas cTpaTerns, HO C TOYKU
3PEHNS MPOCTOro YeNI0BEYECKOro CHACTbSA WU C MO3ULUKN PO-
OUTens, BOMHyOLLLErocst o 6y1aromnonyymm CBoMX AeTel B 3TOM
MUpe, OHa y>acHa. Bnpo4yem, aBTopbl 3TOM TEXHONIOMMM BOBCE
He 3M104en, MeyTaLme packpbiTh BaLllM CEKPeTbl U CMYTUTb
Bac. Het, aTo NpocTo noau, HaluefLume OTNnYHbIN cnocob 3a-
paboTatb MHOIO JEHET Ha peKkname.

Wnu Bo3bmeMm, Hanpumep, TeneHoBocTn B CoeanHEHHbIX
LLtatax... Ecnu yxX roBoputb 0 TOM, 4YTO paspyLlaeT ame-
PUKaHCKYI0 NOSINTUKY, Tak 3TO CTPeMsieHue CTPOUTb MHO-
XECTBO 3MUCTEMONOrMYECKN pPa3feneHHbIX MUPOB 3HAHWUNA.
Mpepnonoxum, Bbl 3HaeTe, 4YTO BceneHHas FoxNews oTnu-
yaeTtcsa oT BceneHHon MSNBC w CNN, v noogu, KoTopble
«HacensawT» OfHY, He NMoHMMalOT ngen U3 gpyron. Hy u
4YTO ABUXET MMU? A OBMXYT UMM anropuTMbl, Onpepensio-
wme To, YTO N0AU [ONMXKHbI 06CyXAaTb, YTOObl MakCUMU-
3npoBaTthb peknamMHble Npogaxu. A Nnpogaxun MakCuMmnanpy-
I0TCA BellamMun, KoTopble ):leI7ICTBI/ITeJ'IbHO HacTpaunBarT OOHY
CTOPOHY NPOTUB [PYron; NonuTuka HEHaBUCTW — BecbMa
npubbinbHasa 6usHec-mofenb. Ho 4TO OHM MbITalOTCA MPO-
narte? He aBToMO6unun, a peknamy. Ecnm 6b1 MHe 3aBTpa
paspeLwunnu yépaTb 4TO-TO M3 Hallero mMupa, g 6bl yaanun
TONMbKO OfHY Bellb: pekfnamHyl uHgyctpuio. W cpasy xe
BO3HUKHET MHOXECTBO WHbIX CTUMYNOB ANS NPOABUXEHUSA

MHGPACTPYKTYpbI.

Bbl MmoxeTe npenctaButb cebe Facebook, KOTOPbIN BOBCE He
NbITAETCA MaKCUMU3NPOBaTb COOP [AaHHbIX, @ WCKPEHHE 3a-
MHTEepecoBaH B TOM, 4YTOObI Balla 6abyLlka cMorna yBuaeTb
¢oTo BaLlero pebeHka?

A. BepewaruH: Peluntb HEKOTOpblie HOBbIE NMPOGIEMbI
B perynupoBaHuM Moryt num6o 3akoHopaTenu, nuoéo
cyabu. Cyabu B CLUA, pasymeeTtcsi, MrpatotT BaXXHYHO
ponb B npaBoTBop4yectBe. Ho u B Poccumn cyabu Toxe
nopou 3acTynarT Ha 3TO Nnone: Hanpumep, B OQHOM U3
HepaBHUX Aen cyay NPeAcToso PeLnTb, ABAAIOTCA NN
6UTKOWHbI UMYLLLIECTBOM A1 Lenen 3aKoHa 0 6aHKpPOT-



and that of legislators? The legislator is a kind
of dictator, whereas judges represent a more
decentralised model of regulation since they are
relatively independent from each other. So, what
is the more appropriate way to develop the legal
tech innovations and IP?

L. Lessig: I'll speak from the prospective of an
American, what we see is that our legislative
department in an utter failure. Congress is a
completely dysfunctional institution. And what
that dysfunction does is shifts regulatory burdens
to both the executive and the courts. Because no
one else is going to do it. So, the legislature being
incapable means courts feel empowered to step in
and fill the gap. We know historically that the United
States Supreme Court became very aggressive
in articulating fundamental rights under the
Constitution when they saw Congress was never
going to do anything with it. And the President, too,
looks at Congress and says ‘They’ll never pass
these laws’.

These two branches | think understandably have
more power than they should. But that's not to
deny that there isn’t an important role for judges,
especially in the context of articulating the
application of principles to new kinds of cases.
Because the one great thing about judges — at
least in a well-developed, mature constitutional
democracy where they are independent and not
getting called from either private interests or the
central committee — is that they just want to do
the right thing. They just want to figure out what
the right answer is. And what we know in American
history is that certain things — like the regulation of
tobacco — never would have happened if it hadn’t
been for judges. When it went through Congress
the tobacco companies stopped any attempt to
regulate. When it finally went to the courts and the
plaintiffs just said to the judges ‘Here’s a product
that is killing hundreds of thousands of people. Is
there some responsibility for it?’ The judges could
not in the end say anything other than ‘Yes, there
is’. You’re going to be responsible for it, and that
began the incredible regulation.

And the same thing with technology. When 1 first
started doing work on the Internet 20 years ago, my
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cTBe’. KakoBa Xe posib cyaen n 3akoHogatenen? Ecnu
3aKoHopaTenb fIBNsieTCs CBOEro poga AUKTaTopoMm, TO
cyAbu NpepcTaBnsaioT 6onee AeUeHTpanu3oBaHHYO MO-
[eNlb peryimpoBaHnNsl, NOCKOJIbKY OHU OTHOCUTEJIbHO
He3aBucuMbl gpyr ot gpyra. Kakon cnoco6 pasButus
MHHOBaLMA U MHTENNEKTYyaNlbHOW COGCTBEHHOCTH 6yaeT
onTUMasbHbIM?

J1. Jleccur: Kak amepukaHel, CKaxy, 4TO Hall 3aKoHoda-
Tenb — abCoMOTHLIN NopaxeHew. KoHrpecc — CoBepLLUEHHO
HegeecnocobHoe yupexpgeHue. M Takaa aucoyHKUUSA nepe-
HOCUT 6peMs perynvpoBaHuUs Ha WCMONHUTESNbHYO BRacTb
1 cygpl. MNMoToMy 4TO 60sbLUE HUKTO He 6ydeT 3TO genatb.
A Hepneecnocob6HOCTb 3aKOHOAATESNIbHOW BRacTv nNpuBoauT
K TOMY, YTO CyAbl YyBCTBYIOT cebs BnpaBe BMELUMBATLCHA W
BOCMOMHATbL BO3HUKawLwwme npobenbl. Mbl 3Haem M3 UCTO-
pun, 4To BepxoBHbivi cyp CoefmHeHHbIx LLUITaToB Havan o4eHb
arpeccuBHO/3HEPrMYHO POPMYNNPOBATL TONMKOBAHME OCHOB-
HbIX NpaB, 3akpenneHHbix B KOHCTUTYUMN, Korga yBugen, 4to
KoHrpecc Hu4ero He cobupasncsa ¢ aTum genartb. Tak Xe Kak
n MpeaunpgeHT, rnsaga Ha KoHrpecc, roeoput: «OHWM HUKOrga
He MPUMYT 3TU 3aKOHbI».

OTK OBe BETBU, KaK MHe KaxkeTcs, obnapatoT 6onbluein Bna-
CTblO, Yem cnepoBano 6bl. Ho 39TO0 BOBCE He O3HayaeT, yTo
CYAbW He OOIMKHbl Urpatb HUKaKoW BaXKHOW ponu, 0COOGEHHO
B OMNpefeneHnun Toro, KakvuMu npuHumMnaMu cnegyeT pyKOBOA-
CTBOBAaTbCS NPWN PAaCCMOTPEHUUN HOBbIX BUAOB Aen. NoTomy 4Tto
y Cyfen, no KpanHen Mepe CyAen XOpoLLO pa3BUTOM, 3penon
KOHCTUTYLMOHHOW OEeMOKpaTuuM, AaBLUEN UM HE3aBUCUMMOCTb
KaK OT YaCTHbIX WHTEPECOB, TaK U OT LIEHTpasibHbIX OpPraHoB
BNACTW, €CTb OJHO MPEeKpacHoe KayecTBO: OHW MPOCTO XO-
TAT NOCTYNUTb NPaBubHO. XOTAT HaNTW NPaBWUbHbIA OTBET.
M Bo3BpaLLasnch onsTb Xe K amepukaHcKon uctopum: 6e3 cy-
el y Hac HUKorfa 6bl He 6bI10 HEKOTOPbIX BELLIEN, Hanpumep
perynupoBaHuns Tabaka. Korga COOTBETCTBYHOLLUMA 3aKOHO-
npoekT nonan B KoHrpecc, TabayHble KOMNaHuM npecekanu
No6ble MNOMNbITKW perynnpoBaHns. Ho Kak TONMbKO AeNno JoLUo
0O Cyda M UCTUbl CKasanu cygpsaM: «OTOT MpodyKT yousaeT
COTHM TbicaY ntogen. [omkHa nn 6bITb Kakas-To OTBETCTBEH-
HOCTb 3a 3TO?» — CyAbM HE MOIMMN CcKa3aTb HWYEro WMHOro,
kpome: «[a, gomkHa». Tak NosiBMIOCh perynmpoBaHne, KoTo-
poe [0 TeX Nop Kasanocb YeM-TO HEBEPOATHBIM.

2 MepepanbHbIi 3aKoH OT 26.10.2002 Ne 127-®3 «O HecocToATeNb-
HocTu (6aHkpoTcTBe)». CM. Takxke: 9-i AAC npuaHan KpunTosa-
noTy umyllectsom // MNpago.py. 2018. 7 mas. URL: https:/pravo.ru/
story/202325/ (qata obpatueHus: 06.05.2019).
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first book was published 20 years ago, courts were
incredibly stupid about technology and intellectual
property and how it applied.

Fair use was almost invisible when it came to
technology and copyright on the Internet. But
in the last decade you’ve seen them maturing
their understanding. And they’'ve become
much more subtle and sophisticated...

| think it's mainly because they’'ve come to
understand it better. And again, it’s being driven not
by special interest, it’s not being driven by Hollywood
taking the judges out to dinner. It's been driven by
them just coming to understand and being eager
to understand what the right answer is. And this
GoogleBooks decision, where Google was scanning
all these books and giving snippet access allowing
you to search all across these books, seemed to me
it was a completely obvious case of fair use when it
first came up. And when it first came up most people
said ‘Courts would never uphold it’. It took about
7 years of litigation, but finally when the courts got
around to answering it, they upheld it as fair use.
That would not have happened in 2000. And the fact
that it did happen and didn’t create a huge surprise
inside the legal field suggests to me that judges have
a capacity to have a kind of understanding that the
political process won’t necessarily prevail.

A. lvanov: We see a lot of politicisation of judi-
ciary in the US. and there is a lot of concern in
the press and across media. In Russia, we have
another kind of concern about judiciary. It's
more about the quality and independence of jus-
tice. However, there is a huge tide of optimism
towards technological change amid pessimism
about the judiciary. A lot of conferences take
place virtually every day. You see somebody
talking about legal tech to replace judiciary de-
cision making because they say ‘Okay, judges
are corrupt, they’re inefficient. Let’s put a robot
there, an artificial mind, and the robot would de-
cide much much better.” In our context, it’s the
way to overcome technically this type of depen-
dency where judges are appointed by executives
and executives see if judges follow the script.

16
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To e camoe ¢ TexHonorusamn. Korga s Tonbko Havan pabéotaTb
Hag npo6nemamu NHTepHeTa 20 neT Hasap (Torga xe Bbilna
MOS$i MepBast KHWra), cyabl O6binv HEBEPOSATHO Janekn OT TeMbI
TEXHOMOMUIA, WHTENNEKTYanbHON COBCTBEHHOCTUM M TOro, Kak
ee NpUMEeHSTb.

Bonpockl cBO60OHOMO MCMNOMb30BAHWS MOYTU NOTEPS-
NIUCb Ha (POHe TEXHOSOrMM N aBTOPCKUX npas B VIHTep-
HeTe. Ho 3a nocnepHee gecatuneTne noHMMaHue cygen
3aMeTHO BbIpocCso. I camun OHU cTanu HamHoro 6onee
NPOHULATESNbHBIMWU 1 AaXe NPOABUHYTHIMU. ..

91 oymato, OHM cTanu nydwle noHMMaTtb 3T NpoGremMbl —
M He M3-3a KaKoro-to 0coboro mHTepeca, u He n3-3a Toro,
yto lonnuByn nMpurnallaet cygen Ha YXWH, a noToMy, 4To
OHM TONMbKO Ha4anu paséupaTbCs B 3TOM W XaxXAyT HauTu
npaBwsbHbIE OTBETHI HA BO3HMKAIOLLME BOMNPOCHI. Tak, Aeno
GoogleBooks (Google ckaHupoBan KHUrM U nNpegocTaBnsn
K HUM (hparMeHTHbI OOCTYM, NO3BOMAIOLLNA NPOBOANTL MO-
MCK MO BCEMY MX TEKCTY) Nokasanocb MHE COBEpLLUEHHO Oo4e-
BUOHbIM Crly4aemM CBOGOLHOrO MCMNonb3oBaHus. Korga oHo
TONMbKO Ha4anocb, 60MbLUNHCTBO Ntofen ckazanu: «Cyabl 370
HUKOrfa He nogaepxat». [NoTpe6oBanocb OKONO CeMu neT
cynebHbIX pa3bmpaTenbCeTB, U Koraa cyabl HAKOHeL, BbIHECTTU
peLleHre, OHM MpPU3HanM 3TOT cllyda cBOOOOHLIM UCMOSb-
3oBaHmeM. [a, B 2000 r. 310 6bIs10 661 HEBO3MOXHO. HO TO,
YTO celyac Takoe peLleHne 6bI10 MPUHATO U OHO He BbI3Baso
60nbLUOIro yauBelieHnsa B NpaBoOBOM MoJie, noka3biBaeT: Cyabun
CNoCcO6HbI MOHUMATb, YTO MOMUTUYECKMIA NMPOLLECC He 065A3a-
TENbHO JOMKEH UMETb NPEVMYLLECTBO.

A. UBaHoB: Cypne6Has cuctema B CLUA ouyeHb nonutu-
3MpoBaHa, U 3TO Bbi3biBaeT 60/bLLYI0 03a604Y€HHOCTb B
cpeacTBax MaccoBou uMHcopmauum. B Poccun xe ppy-
ras npo6nema, KacarLjascs cCKopee KayecTBa U He3a-
BucumocTu npasocyaus. MNpu atom Ha choHe neccumm-
CTUYHOro OTHOLLUEHUA K cyAaam Habniopaetca 6onbluas
BOJIHA ONTUMMU3Ma NPUMEHUTEJIbHO K TEXHOJIOFMYECKOMY
nporpeccy. EpBa nu He kKaxpabli AeHb NPOXOAAT KOH-
chepeHunH, rpe o6cyxpaeTcs NPUMEHEeHNe TeXHOJIOTUM,
CMOCOGHbIX BbIHOCUTb CyAe6Hble peLleHUss BMECTO Cy-
AeWn, ¢ ToW aprymeHTaumen, 4To Cyabu KOPPYMMNUpPOBaHbI
1 HeaphpeKTuBHbI. Mon, po60T, UICKYCCTBEHHbIN pasyM,
pewuT aeno ropaspo ny4we. B Hawumx ycnoeuax 3aTo
cnoco6 npeoponeTb TEXHUYECKMMMU CpeacTBamMm TOT BUA
3aBUCMMOCTM, Koraa cyfen Ha3HayaeT UCNONHUTeNbHas
BNIacTb M OHa Xe CNefuT, 4To6bl CyAby BbIMOJHSANN Onpe-
AeNneHHbIN cueHapuii. UM gaxxe He HYXXHO peluatb gena



They don’t even have to decide cases in one way
or another, but they have to be conformist.

L. Lessig: There are two separate points. | certainly
think that Al technology is going to displace a huge
amount of law. And | think that’s a great thing. But the
thing is going to displace lawyers. It's going to be a
massive displacement of a huge class of lawyers, be-
cause what they’re doing is basically the sort of things
computers are really going to be very very good at.
And that’s excellent. | mean it's not great for my stu-
dents, though my students will probably be fine. It's
not great for lawyers generally, because they make
a whole bunch of money out of really stupid types of
work. But for society it'll be great — to lower the cost
of legal enforcement of rights is a wonderful thing.

It doesn’t eliminate the need for judges. Because
these agreements only exist when they plug into a
legal system. There’s always a point along the chain,
even in a cryptocurrency world, where there’s some-
body you could grab onto and say ‘No, no, you got-
ta give me money, because of what happened over
there’. So, there’s still going to be the need for jud-
ges. | think it’s a nice parallel question about how do
you increase the integrity of the institution of judiciary
though it’s facing very different types of concerns, is
the important question.

In America, you're right: there is a perception of politi-
cisation. And | know that the Supreme Court is deeply
anxious about this. Some of the most interesting mo-
ments in the Supreme Court’s history have been mo-
ments when the judges have stepped back from doing
something because they realised it would be perceived
as plainly political. So, with Planned Parenthood versus
Casey in 1992, the question was whether the Supreme
Court would overturn Roe versus Wade. A Republican
President had appointed a whole series of justices, who
thought that Roe versus Wade was wrongly decided.
They all expected there were probably going to be
7 votes to overturn Roe versus Wade. But the 3 critical
judges wrote an opinion that basically said ‘For us to
overturn this decision under fire would be to render the
institution of the judiciary untrusted, make it into a mere-
ly political branch’. And so, they refused to do what they
thought was the right constitutional answer, because
they didn’t want the institution to be discredited. And |
think that's what judges need to do.
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TEeM WU UHbIM 06pPa3oM: OHU MPOCTO [OJKHbI ObITb KOH-
chopmucramu.

J1. Jleccur: 3pech ecTb ABa MOMeHTa. Y1 OOHO3HAYHO yBe-
PEeH, YTO WMCKYCCTBEHHbIN WMHTENNEKT BbITECHUT OFPOMHYIO
YacTb topupu4eckon npaktuku. U, s gymato, 310 340pOBO.
Ho peno Befb B TOM, YTO OH BbITECHUT U IOPUCTOB. ITO Oy-
[EeT MaccoBO€ W3rHaHuWe LUMPOKOro nnacTta lpucTos, Mo-
TOMY 4YTO OHM [enakwT B OCHOBHOM MMEHHO TO, B YEM KOM-
NbIOTEPbI O4EHb U OYEHBb XOPOLLO pasbupatotca. U 31o Toxe
npekpacHo. To ecTb 3TO HE COBCEM XOPOLUO ANl MOUX y4e-
HWKOB, HO OHU, fiymalo, He nponafyT. ATO He 0YEHb XOPOLLO
0151 OPUCTOB BOOGLLE, MOTOMY YTO OHM 3apabaTbiBaloT Ky4y
OeHer Ha [encTBMTENbHO MynbIX Buaax paéotsl. Ho BOT TO,
YTO CTOMMOCTb MPaBOMNPUMEHEHUA CHU3UTCS, — MPEKpacHo
nnsa obuiecTtea.

OTO He 3Ha4mT, 4TO Cyabm 6yayT He HYXHbI. Bce 3Tu cornalue-
HWSA CyLLeCTBYIOT TOMbKO TOrAa, KOrAa OHW MOJKoHaTes K
npasoBov cucTeme. B no6on Leno4ke, gaxe B chepe KpunTo-
BasoTbl, €CTb 3BEHO, K KOTOPOMY MOXHO obpaTtuTbcs. Beane
€CTb KTO-TO, KOO MOXHO CXBaTUTb W CKadaTb: «Tbl OOMKEH
MHE OeHer 1U3-3a Toro, 4To Tam Npom3oLuno». NoaTomy cyabu
Bcerga 6yanyT HYXHbl. VI BOT TyT BO3HWKaeT napasnsesbHbli
M OY€Hb BaXKHbIA BOMPOC O TOM, Kak MOBbICUTb YECTHOCTb U
HEMOAKYMHOCTb MHCTUTYTa CydbW, XOTA OH CTasIKMBaeTCcs C
COBEPLLEHHO APYrMMUY TUNamu npoGrem.

Bbl npaBbl, €CTb OLUYyLEHNE MONUTU3aLMM aMepPUKaHCKOro
cyna. M a 3Hal, 4to BepxoBHbIN cyn rmy6oko 06eCnoKOeH
aTum. OOHNMU N3 CaMbIX MHTEPECHBLIX MOMEHTOB B UCTOPUM
BepxoBHOro cyja MOXHO cHMTaTb Cllyy4au, Korga cyobu BO3-
JepXanuchk OT TOro, YTO, MO UX MHEHMIO, ObINI0 6bl BOCMPUHS-
TO KaK Hekui nonutmnyeckuin war. B 1992 r. B pene Planned
Parenthood v. Casey BcTan Bonpoc 06 0TMeHe peLueHus no
neny Roe v. Wade. Npe3naeHT HasHa4mn uenbin pag cyaen,
KOTOPbIE CHMTANWU, 4YTO 3TO AeS10 O6bIO PELLUEHO HEenpaBuslb-
Ho. Oxumpanoce, Y4TO 3a ero nepecmoTp 6yfeT XoTs 6bl CeMb
ronocoB. Ho Tpy KpUTUYECKM HACTPOEHHbIX CYAbW HanMcanm
3aKJ/Il4YeHne, KOTOpoe B LeSIOM CBOAMIIOCH K TOMY, YTO OT-
MEeHa 3TOro peLleHus Noa AaBfieHMeM MoBnekna 6bl yTpaTty
[OBEpUsa K MHCTUTYTY cyaa, NpeBpaTuUB ero B YACTO NMONNTU-
YecKylo BETBb BnacTtu. Ml oHu oTkasanuck ronocosatb 3a ne-
pPECMOTP peLueHus, cHMTasa 3TO NpaBUSIbHbIM, KOHCTUTYLM-
OHHbIM OTBETOM, MOTOMY YTO HE XOTENU OANCKPEAUTMPOBaTb
cyn. M, no-Mmoemy, MMEHHO TaK JOJKHbI MOCTynaTh CyabMu.

VY kaxpgou cygebHon cuctemMbl cBoM Npobnemsl. Mo konnera
M. Pam3u npoBen OrpoMHbIA 3MNUPUYECKUA aHanu3 SAnoH-
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Every judiciary has its own problems. My colleague
Mark Ramsey did an enormous empirical analysis of
the Japanese judiciary and found that judges who
were extensively independent, were reassigned by
the government as a function of whether they did
what the government wanted from them or not. So,
if you made the right decision, but it wasn’t the de-
cision the government wanted, you’d find yourself
in some remote island for the rest of your career.
You wouldn’t say that Japan is not a well-developed
democracy but it is the general objective to find the
ways to build the integrity of the judiciary, against
what everybody perceives is the threat.

| don’t think there’s any judge in the United States,
who thinks to him or herself ‘What does the chairman
of the republican party think about this decision?’
That just isn’t the problem. It's more subtle. When
| clerked in the Supreme Court probably 80% of the
decisions were completely non-political. There was
no ideology, most of them were 9-0 decisions. It was
just how to resolve that it was clear what it was go-
ing to be. And when there’s a political decision, the
real problem wasn’t them deciding to do the republi-
can thing or not, it was them not even realising that
they were biased to do one thing or not. Because, of
course, your political views are you, your ideology is
who you are, so you see the world according to that.
And that’s not going to be solved by disciplining jud-
ges to be better and be neutral. It’s really solved by
having fewer contacts to which judges have to exer-
cise their judgement. In the United States that would
be solved if we had a Congress that actually did
something. But it’s a different problem to be solved.

A. Ilvanov: And what about replication algorithms
replacing judicial evaluations?

L. Lessig: That's a different question, because the
striking thing about algorithms is that they're not
planned. | mean we've got big data algorithms that learn
and produce results that nobody has programmed into
them. So, when in the fall of 2017 Facebook started
selling ads to “Jew-haters” — like a category in their
advertisement — so, if you're a Jew-hater you could
target other Jew-haters and you could sell ads to
“Jew-haters”. There was not a person in the Facebook
enterprise who created the category Jew-haters, their
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CKOW cynebHOM CUCTEMbI U OBHApYXWi, Y4TO CydbM, MPOsiB-
NABLUME 3HAYUTENbHYIO HE3aBMCMMOCTb CYXAEHWUW, nepeHa-
3Ha4Yanucb NPaBUTENbCTBOM Ha [OMKHOCTb B 3aBMCMMOCTU
OT TOro, AeNnanun OHWU TO, YTO OT HUX XOTEesI0 NPaBUTENLCTBO,
nnn HeT. To ecTb ecnu 6bl Bbl NPUHANM NPaBUSIbHOE, HO He
ycTpauBarolLiee NpaBuUTeNIbCTBO peLLeHMe, Bbl 6bl NPOAOXa-
I CBOKO Kapbepy Ha KakoM-HWOyAb OTAaneHHOM OCTpOBeE.
ANOHNI0 HE Ha30BELUb MNJIOXO Pa3BUTOW AeMOKpaTuewn, npo-
CTO YKpensieHue LenoCTHOCTU U O06pOCOBECTHOCTU Cyneb-
HOW CUCTEMBI, MOCTOSAHHO HaxXoALUMXCA NOA Yyrpo30n, — 3TO
BceobLasn npobnemMa.

91 He pymato, 4To B CoeamnHeHHbIx LLTaTtax HangeTcsa cyapbs,
KOTOPbI gymaeT: «A 4To CKaxeT npepcepatens Pecny6nu-
KaHCKOM naptum 06 3TOM pelueHnmn?» [Npobnema He B 3TOM,
Bce 6onee ToHKO. Korga s 6b11 NMOMOLLHMKOM cyabk B Bep-
XOBHOM cyfe, 80% peLueHnin 6b1n abComMoTHO HemnonuTmnye-
ckumun. Mipeonorum He 661510, 60NBLLUMHCTBO U3 HUX NPUHMMA-
nocek ronocamu 9-0. Bornpoc 6bi1 B TOM, Kak peLlunTb, YToObI
BCeM 6bINI0 ICHO, Y4TO O6yAeT fanblue. A Korga npMHMManoch
NoNMUTMYECKOe peLleHne, HacTosawaa npobnema 6bina He B
TOM, YTO CyAbM pellanu UM He peLlann eno «no-pecnyoé-
JNINKAHCKM», a B TOM, YTO OHM OdaXe He 0CO3HaBasnu CBOK
npenB3sTOCTb MPU COBEPLLEHUN (HECOBEPLLIEHNWN) 3TOrO Ael-
cTBus. NoToMy 4TO BalUM NONMUTUYECKME B3rNsaAbl — 3TO Bbl
camu, 1 Balla MOeonorusa AenaeT Bac TeM, KTO Bbl €CTb, U,
KOHE4YHO, Bbl BUAUTE MUP Yepes 3Ty npuamy. /1 B 3ToM cMbic-
e ynyywunTb Cyaen u caenatb ux 6onee HemTpanbHbIMK 3a
CYET AMCUMMNAMHAPHBIX Mep He nony4utca. 9Ta npobnema
MOXET ObITb peLLUeHa NMyTEM COKpAaLLEeHUs 4ucna crny4aes,
O KOTOPbIX CyObAM MPUXOAUTCH BbIHOCUTb CBOE CYX[EHME.
B CoepnuHeHHbix LUTtatax 3tm BOnpochl 6bian 6bl peLUeHbI,
ecnu 6bl Haw KoHrpecc AencTBUTENbHO YTO-HMOYAbL Aenarn.
Ho aT1o yxe gpyras npobnema.

A. iBaHOB: A KaK 6bITb C CUTyaLMel, Koraa anroputmbl Ha-
YMHAIOT UCMONHATbL CyAe6HbIe hyHKLUN?

J1. JNlecewur: 310 OTAENbHbBIA BOMPOC, MOTOMY HTO, KaK 3TO HU
YOMBUTENbHO, anropuTMbl HeMpeackadyembl. Y Hac ecTb ma-
LUMHHbIE anropuTMbl Afia 06paboTkM BonbLumx OaHHbIX, KO-
TOpble y4aTcs M JaloT pe3ynbTaTbl, KOTOPbIE HUKTO B HUX He
3aknapgbiBan. Hanpumep, oceHbto 2017 r. BOpyr O6HapyXu-
nock, 4To Facebook npopjaeTt peknamy aHTUCEMUTAM — B KX
pekname NosiBUINCH COOTBETCTBYIOLLME Tern. To eCTb eCnv Bbl
aHTUCEMUT, TO MOXEeTe TapreTMpoBaTb APYrMX aHTUCEMMUTOB,
a camy peknamy 0603Ha4UTb Kak aHTUCEMUTCKYH. KoHeuHo,
3Ty KaTeropuio co3panu He COTpyaHUKM Facebook, a paspa-



algorithm did it. And their algorithm did so because the
algorithm was just looking at what people were doing and
identified categories, and here’s a category “Jew-hater”,
and they discovered that could sell ads to Jew-haters.

And so, you might say that it’s replicating
the bias in society, and in a certain sense it
is. But it’s like the problems of society. And
then there’s an ongoing question of how do we
police the algorithms?

We’ve got these algorithms in the United States that
will say you’ve got somebody who’s coming up for
parole, and the question is whether they should be
granted parole or not. And basically it's supposed to
be a function of whether you think they’ve learned
something or are likely tobe recidivist. And there’s this
big data, machine learning, systems for producing the
answer. And, of course, the companies developing it
refuse to let anybody look inside the box. Because
they say these are our trade secrets. It is outrageous
that the government allows there to be a system that
you can't inspect, that's actually deciding whether
somebody’s going free or not.

But the other thing is even if you could inspect it,
what would you look for? The only way to really test
it would be to have an ability to run 10 million cases
against it. If you ran 10 million cases against it, you
found blacks are being disproportionally burdened
in relation to whites, then you’d say okay, it's bias
against blacks. But again, it’s not bias against blacks
in the way that humans are biased against blacks, it's
bias against blacks because it just so happens that
numbers worked that way. So, this is another layer
of enormous complexity that will require sensible
policy-making, and right now we have no capacity for
that sense. Look at that hearings of Mark Zuckerberg
in the United States Senate: the most embarrassing
display of the United States Senate since the refusal
to permit civil rights to happen.

A. Ivanov: Why do you think it is? Why did it
happen this way?
L. Lessig: Because they’re just ignorant. This

is where | begin to believe in term limits. These
people, these octogenarians... you have senators
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60TaHHbIN UMW anropuTM — NPOCTO NMOTOMY, YTO OH OTCNEeAns
OencTBMA Niogen B CeTU 1 TO, YTO UM HPaBUTCA, Knaccuguum-
poBan uUx 1, 06HAPYXMB KaTeropuio aHTUCEMUTOB, pPeLLn, YTO
pasymMHO npofasaTtb UM peknamy.

Takum 06pa3oM, MOXKHO cKadaTb, YTO anropUTMbl MHO-
XaT NpeaB3sToCTb B 06LLECTBE, — B HEKOTOPOM CMbIC-
ne Tak n ecTb. Ho 910 Bpofe Kak npobnema obLiecTBa.
Tonbko 30eCb BO3HMKAET CNEeAyoLLNN BOMPOC: Kak KOH-
TpONMpOBaTb anropuTMbl?

V Hac B CoeavHeHHbIx LLTatax ectb anropntmbl, NO3BOMSA-
IoLmMe NPUHATL peLleHne 06 YyCI0BHO-0OCPOYHOM OCBOOOX-
JeHnn. Takoe pelleHne JOMXHO 3aBUCETb OT TOro, U3BMEK
NN 4enoBEK KaKOW-TO YpOK Ans cebs WUn Xe OH, CKopee
BCEro, CTaHeT peuuanBmncTom. Ml anroputMel gatoT OTBET Ha
OCHoBe Bonblunx AaHHbIX, C MOMOLLbI TEXHOMOMUI MaLLUWH-
HOro oby4eHus. NMoHATHO, 4YTO KOMNaHUM-Pa3paboTHNKK He
NO3BOMAOT HUKOMY 3arnsgblBatb BHYTPb KOPOOKW: MOf,
3TO Halla KoMMepyeckas TarHa. MNo-moemy, Takoh Nogxon
BO3MYTUTENEH, MOTOMY 4YTO (DaKTMYeCcKM paspeluaeT cy-
LLIeCTBOBAHNE CUCTEMbI, KOTOPYK HENb3s1 MPOKOHTPONMPO-
BaTb W KOTOpasi NpU 3TOM peLlaeT, AaTb YeN0BEKY cBo6OaY
WK HeT.

MpaBga, faxe ecnu 6bl y Hac 6bina BO3MOXHOCTb TAKOTO KOH-
TpONs, 4YTO 6bl Mbl NPOBEPANN? EQUHCTBEHHbLIA CNOCO6 Mpo-
BEpuUTb anropuTM Ha npakTnuke — 3710 paccneposatb 10 MiH
fen npoTtus Hero. W ecnn 6bl B pamkax 3tux 10 mnH sapyr
06HAPYXMOCb, YTO YEPHOKOXME HECOpPa3MepHO obpeMeHe-
Hbl B CpaBHEHUU C 6efbIMU, TO MOXHO 6bIfI0 6bl FOBOPUTbL O
npepy6exaeHnn NpoTmMB YepHOKOXMX. Ho onsTk Xe, 3T0 npe-
aybexaeHne NposiBUIOCb He MOTOMY, YTO JIOAM MpeaB3sATo
OTHOCATCA K YEPHOKOXMM, a NOTOMY, 4TO UMdpbl padoTanu
MMEHHO Tak. BOT elle oguH nokasaTtenb TOro, HaCKOJSIbKO
ClOXHa aTa npobnema, koTopas TpebyeT BbipabOTKN pasyM-
HOW MOMUTMKMK, HO B HACTOsLLLEe BPEMS Yy HAC HE[OCTATOYHO
noteHumnana gns atoro. [ocmoTpute Ha cnywaHua Mapka
Llykep6epra B CernaTte CLLUA — 370 e caMblii 60bLLON Mo-
30p CeHarta co BpemMeHM 0TKa3a B NpefoCcTaBeHnn rpaxKgaH-
CKMX Mpas.

A. MiBaHoB: Kak Bbl gfymaeTe, no4yemy Tak nosy4unochb?

J1. NNeccur: NoToMy 4TO OHM NPOCTO HEBEXW. 3AEChb A Ha-
YMHaK BEPWUTb B NONb3Yy NpPefesibHbIX CPOKOB HaXOXAEHUS
B LO/KHOCTU. DTN NOAW, KOTOPbIM YXe 3a BOCEeMbAECHT,
cnpawusatoT M. Lykep6epra: «Kak Facebook 3apabaTbl-
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asking Mark Zuckerberg ‘How does Facebook
make money? It’s free, isn’t it? Where do you
get that revenue?’ The idea that a United States
senator does not understand the basic economics
of Facebook in 2018 is terrifying. All these old guys
sitting up there, who knew no clue about any of
these things, are there because we have a political
system that allows them to entrench themselves.
That should change.

A. Vereshchagin: Maybe, we need artificial
intelligence to substitute for legislators as well.

L. Lessig: Maybe, that would be great.

V. Bagaev: Is it really possible?

L. Lessig: | just like free and fair elections. We can
try that for a while and see if that works. We haven’t
had it so far, but if we could just do it for a time.

V. Bagaev: As judges are not at risk from artificial
intelligence, so will they not be replaced?

L. Lessig: They’re not at risk. Their work will shift,
which is a good thing. | mean right now basically
the federal courts are so expensive that the vast
majority of cases are never going to appear there,
they just can't. Like if you've got a contract claim
with somebody in another state, you can’t afford it to
get to a federal court, it’s like a 25,000 thing to open
the door. And you can’t shift cost. So, you can’t shift
attorney’s fees. But if you could increase the ability
to efficiently enforce these agreements by artificial
intelligence, there will be massive increase in the
level of enforcement of agreements, and that will be
a great thing.

V. Bagaev: But the question is whether artificial
intelligence is able to resolve the legal issues,
legal controversies.

L. Lessig: Yeah. | mean for the vast majority, like the
basic stuff of contract, — yes.
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BaeT geHbrn? OH xe 6ecnnaTHbIn, He Tak Nn? Torga oTkyga
y Tebsa 3T0T goxog?» MeHsa nyraet To, 4To ceHaTop Coenu-
HeHHbIX LLTtaTtoB B 2018 r. He NnoHMMaeT, Ha YeM CTpPoUTCA
3KOHOMUKa Facebook. Bce aTu cTapuku, He UMeloLne Hu
Manenwlero NoOHATUSA 0 TaKMX Bellax, CUAAT Tam NpocTo Mo-
TOMYy, YTO Halla NonMTuyeckas cuctema no3BONseT UM 3a-
HMMaTb CBOM NOCTbI TaK A0Nro. 3TO JOMMKHO U3BMEHUTbLCS.

A. BepewiaruH: MoxeTt 6bITb, UCKYCCTBEHHbIWN UHTENNEKT
Mor 6bl 3aMEHUTb U 3aKoHoAaTenemn.

J1. NNeccwr: [a, 370 66110 661 300POBO.

B. baraeB: 310 [ENCTBUTENIbHO BO3MOXHO?

J1. Jleccur: A npocTo 3a CBOGOAHbIE U CripaBeanvBble Bbl6O-
pbl. Mbl MOXEM MPOBECTU TakOW 3KCMEPUMEHT U MOCMOTPETD,
yaa4eH Ny oH. Noka 06 3TOM paHo roBOpUThL, HO BOT Obl BBECTU
3TO XOTb HEHaAONro.

B. BaraeB: Ecnm NCKYCCTBEHHbIW UHTENJIEKT HE HECET Cy-
AbsIM HAKAKOW Yrpo3bl, TO OHU He 6yAyT UM BbITECHEHbI?

J1. Nleceur: Oymato, 4to HeT. Ho nx paboTta 6yaet MeHsaTbCs, U
3TO XopoLlo. [1eno B ToM, YTO ceryac Cynonpon3BoacTBo B dhe-
nepanbHbix cygax CLUA HacTonbko Ooporo, YTo nofasnsoLLee
6ONbLUMHCTBO AeN HUKOTAA TaM He NMOSBUTCS, 3TO NMPOCTO HEBO3-
MOXHO. Hanpumep, ecnun y Bac eCcTb NPETEH3USA MO KOHTPAKTY C
KOHTpareHTOM M3 gpyroro Lirata, Bbl BpsA N no3sonute cebe
obpatnTbCs B dhefepanbHbli Cya, Tak Kak NpuaeTcs BbIIOXWUTb
25 TbIC. Jonn. TOMbKO 3a TO, YTOBbI MogaTb UCK. [noc Bbl He
CMOXETE MepenoXutb (Ha NMpourpaBLLEro OTBETYMKA) Pacxo-
Obl, @ 3Ha4UT, U roHopap Ballero agsokara. Ho ecnv 661 MOXHO
6b1510 NOBLICUTL 3PIEKTUBHOCTL UCTIONHEHNS 3TUX COrNaLLEeHUi
C NMOMOLLIbIO UCKYCCTBEHHOIO MHTENNEKTA, TO YPOBEHb MX UCMOS-
HEHWS 3HAYUTESIbHO 6bl BbIPOC, U 3TO 6bISI0 6bl 3aMeyaTesibHO.

B. baraeB: Bonpoc B TOM, CNOCO6EH N UCKYCCTBEH-
HbIA UHTENNEKT peluaTh NpaBoBble BOMNPOCHI, NpaBOBbie
cnopebl.

J1. NNeccur: B oTHOLLEeHUM NoAaBnsAoLLero 60sbLLIMHCTBA TUMO-
BbIX JOrOBOPHbIX YCMOBUIA — Aa, CNIOCOGEH.



One of the important points that | think
technologists miss though is the value of
imperfection: they see imperfection as a bug
when often it is a feature.

So, you've got a contract that has a certain ambiguity in
it. A technologist looks at and says — oh, that’s stupid,
there’s a lot of ambiguity. But a lawyer looks at it and
says — of course, there’s ambiguity. We didn’t want
to work that out, because it would take all this time,
and we know the chance of that happening is one in
10 million. And if it happens, then a judge will decide it.
And so, then it's like off-loading the work to the judge
in the contingency that actually happens in the future.
Contracts are filled with those terms. And that is a good
thing, too, because you don’'t want to force parties to
have to negotiate every single thing up in advance.

So, recognising the nature of contracts will have these
things in that doesn’t mean you can’t have artificial
intelligence, it’s just you can’t have artificial intelligence
that's got to do everything. And you don’t want it to
do everything. You want there to be places where the
judge can step in and steer it one way or the other.

A. Vereshchagin: Normally, judges are influ-
enced by a certain legal philosophy. It is involved
in judicial law-making, right? So, is it possible to
imagine the artificial mind which follows, for in-
stance, Richard Posner’s view of the judiciary or
do we still need a human mind to produce value
judgements, moral judgements, which underpin
judicial decision making?

L. Lessig: Here’s the ambiguity or the gap between
the machine learning and the programming of Al. If
you’re programming Al in a legal context, you’re ex-
pressing what the values are that it's supposed to en-
force. It is like with contracts: the view of most think-
ing American judges now is that you should be able
to breach a contract as long as the damages to the
other side compensate the other side for the costs
of the breach. This is the efficient breach theory of
contract law. So, that’s a principle of the value that
gets embedded inside of the mechanism for figuring
out what the damages are to be if in fact there is a
breach. That’s a choice. And that has to be a human
driven choice.
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71 mymato, 4YTO TEXHONMOrM HEpeaKo YMycKalT u3 Buay
OOMH BaXKHbIA MOMEHT, & MMEHHO LEHHOCTb HEeCoBep-
weHcTBa. OHM cyMTaloT HECOBEPLLUEHCTBO OLUNOKOWN,
TOrga Kak 3a4acTyto 9TO CBOWMCTBO.

MpennonoxuMm, y Bac eCTb KOHTPAKT, B KOTOPOM 3anoxeHa
HekoTopasi ABYCMbICNIEHHOCTb. TEXHONOr CMOTPUT WU TOBO-
pUT: 3TO rNyno, MHOrO ABYCMbICIIEHHOCTWU. A afBokaT OT-
BEYaeT: Aa, ABYCMbICIEHHOCTb €CTb, HO Mbl HE XOTENU €e
pPas3bACHATb, MOTOMY YTO 3TO 3alMMET Kydy BPEMEHMU, a LIAHC
HaCTYMNMeHnss 3Toro cobbiTus — ofauMH Ha 10 MUNNMOHOB.
Ho paxe ecnu 31O Cny4mTCs, TO CyAbs MPUMET peLUeHue.
To ecTb haKTUYECKUN Cyabsi CTAHOBUTCS 3anacHbIM BapuaH-
TOM Ha cny4amn, KOTOPbIA MOXET HacTynuTb B 6yayLiem. [o-
roBOPbI NOMHbI TAKMX YCNOBUIA. I 3TO TOXe XOpOoLLOo, MOTOMY
YTO Marsio KOMy XO4€eTCs 3aCTaBMATb CTOPOHbI 3apaHee [oro-
BapuBaTbCcsi 060 BCEM.

To, 4TO cama npupoda KOHTPaKTOB MoapasymMeBaeT Takue
BeLLM, eLe He 03HA4YaeT, YTO K HUM HEMPUMEHUM UCKYCCTBEH-
HbI UHTENNEKT. MPOCTO NCKYCCTBEHHbIV MHTENNEKT HE MOXET
Jenartb BOO6LLe BCe. HO CTOPOHaM 1 He HyXHO, YTO6bl OH Je-
nan Bce. VIM Hy>HO 0CcTaBuTb Cyabe BO3MOXHOCTb BMELLATbCS
1 HanpaBWUTb BCE B HY>XXHOE PycCr10.

A. BepewaruH: Kak npaBuno, cyabs npuaepXxusaetcs
onpepeneHHon npasosou counococpun. OHa BNUSIET Ha Cy-
[AebHoe HOPMOTBOPYECTBO, He Tak nu? MoXHo nu npep-
CTaBUTb ce6e UCKYCCTBEHHbIN pa3yM, KOTOPbIA OPUEHTU-
pyeTtcs, Hanpumep, Ha no3uuyuio P. Mo3Hepa o cyne6HOM
BNacTu, WM BCe-TaKU HY)XXEH 4YeNIOBEYECKUN pa3ym Ans
TOro, YTo6bl BbipabaTbiBaTb OLIEHOYHbIE, MOpPasibHbIE CYX-
[EHus, NeXxallue B OCHOBE Cy,e6HbIX peLueHun?

J1. NNeccur: 3pecb eCTb ABYCMbICIEHHOCTb NN Pa3pbiB MEXAY
MaLLMHHbIM 06y4eHNeM 1 NPOorpaMMMpOBaHNEM UCKYCCTBEH-
HOro uHTennekTa. Ecnun Bbl nporpamMmmmnpyeTe NCKYCCTBEHHbIV
WHTENNEKT B IOPMANYECKOM KOHTEKCTE, Bbl 3aKnagbiBaete B
Hero LIeHHOCTW, KOTOPble OH MPU3BaH 3awymatb. Tak Xe u
C KOHTpakTamu: 60MbLUMHCTBO YMEOLNX AyMaTb aMepuKkaH-
CKWUX cygeyn nonaratoT, 4TO Bam MO3BOSIUTENIbHO HapyLUUTb
KOHTPaKT [0 TeX MNop, Noka Bbl B COCTOSIHNM KOMIMEHCMPOBaTb
yulep6, HaHeceHHbI [pyroi cTopoHe. 3TO 3deKkTMBHasN
Teopusl HapyLLEHUI OOrOBOPHOro npaea. W aTo npuHumn Lex-
HOCTW, KOTOPbIN BCTpanBaeTcs B anropuTm Ans onpenenexHms
TOro, KaKUM JOMKeH ObITb yLep6, ecnv Ha camMoM ferne ume-
eT MecTO HapyLueHune. 970 Bbli6op. M 370 gomxkeH 6bITb Yesno-
BEYECKUI BbIGOP.



If i's a machine learning mechanism, though it’s try-
ing to figure out looking at a billion different trades
on Wall Street or the New York Stock Exchange
what the implied principles are in there, then there’s
no accountability, there’s no responsibility for those
principles. And | think that’s a problem.

Law-making is taking responsibility for the
rules that are imposed on others, that's the
rule of law as opposed to the rule of either
man or machines. It’s the rule of law. And if
machines can enforce the law that’s great. But
it should be the law.

A. lvanov: It was back in the 80s when you were
creating specialised courts because there was
an understanding that a more complex society
required specialised knowledge from judges and
involvement of experts. We saw it in the IP sphere
in the US. Then we copied it here in Russia, we have
recently established a specialised IP Court. And
my question is whether this type of framing creates
another sort of bias when judges appointed as IP
judges are inclined to support IP right holders no
matter what because it’s basically their job. Would
we need this specialisation in the world of digital
ecosystems or would we rather go for a more
universal type of judiciary with moral perceptions
about things and artificial intelligence helping?

L. Lessig: | believe that specialised courts in the United
States are a profound mistake. And they are a profound
mistake for obvious political reasons. Because what
happens when you have a specialised IP Court is that
the IP maximalists, IP holders, patents obsessive types
are leveraging their influence over the appointment of
judges, who are not surprisingly incredibly favorable on
one side of the questions that have to be addressed
here. And you see systematically this court becoming
incredibly extreme, so extreme that the United States
Supreme Court has had to step in time and time
again and just slapped them down because of the
extremeness. So, this is a terrible mistake. And we just
have to abolish it and go to the world where we have
IP decided like every other things by every other judge.

But the question of technology | think is a little bit
more complicated. | think we need a much more
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MexaHn3am MaluMHHOro 06y4YeHus, NyCTb OH W MbITAETCH Npo-
aHannanpoBaTb MUNNAPA Pa3NnNYHbIX CAENOK Ha Yonn-CTpuT
unn Hoto-Mopkckoit (hOHAOBO 6UPXE W BLISBUTL, Kakue
NPUHLMMBI TaM OENCTBYIOT, HE HECET HUKAKOW OTBETCTBEHHO-
CTW 3a OOHapy>XXeHHble UM NpuHUMnbl. U 9 gymato, 4To 3TO
npoénema.

Mo-moemy, NpaBOTBOPHYECTBO — 3TO NPUHATUE HENOBE-
KOM Ha cebs OTBETCTBEHHOCTW 3a npasusa, HaBA3bIBa-
emble Opyrum; 3TO BEPXOBEHCTBO Mpasa, a He OTAesb-
HOro YenoBeka MM MaluuHbl. Ecnn malumHbl MoryT
obecneynTb CO6I0AEeHNE 3aKOHa, 3TO 340poBo. Ho Ans
Hayana [oMmKeH 6bITb 3aKOH.

A. UBaHoB: B 1980-x rr. Bbl cTanu co3gaBaTtb cneyua-
nu3upoBaHHble CyAbl, MOHUMas, 4YTO 60Jiee CNoXHoe
o6LecTBO TpebyeT OT cyaen crneuyunanbHbIX 3HAHUA U
npuenevyeHus akcneptoB. Mbl Buaenu ato B cpepe MH-
TennektyanbHoun co6¢ctBeHHocTu (UC) B CLUA. HepaBHO
Mbl CKOMUpoOBanu 3TOT NOAXOA, CO3[AaB chneunanusu-
poBaHHbI CyA NO MHTeNnneKTyanbHbiM npaBam. Ho He
BfleYET NIN 3TO elle OAUH TUMN NPenB3ATOCTU, CKIIOHAA
cyaen no genam UC kK ToMy, 4TO6bl NOAAEPXKMUBaTb Npa-
BooGnapatenen HECMOTPSA HU Ha YTO, NOCKOJIbKY 3TO B
OCHOBHOM ux pa6oTta? HyxHa nu Ham cneuuanusauus
B MMpe LUpoBbIX 3IKOCUCTEM MU ONTUMaNIEH YHUBEp-
canbHbIA TUN CyAe6HON CUCTEMbI C BHYTPEHHUM y6ex-
AEHMEM CyAbW U MOMOLLbLIO OT UCKYCCTBEHHOIrO MHTEN-
nekra?

J1. JNleccwur: 4 cuntato cospgaHve creumannanpoBaHHbIX CyaoB
B CLLUA 60nbLUOW OLLUMOKOW, B TOM YMUCE MO O4EBUAHbLIM MO-
NUTUYECKMM NpuydmHaM. Ecnn y Bac ecTb cneunann3npoBaH-
HbI Cya no NC, To sipble cTtopoHHukn VIC, npaBoobnagaTenu,
OfepPX1Mble MaTeHTamu, OKasblBaloT BMUSAHWE Ha Has3Ha4e-
HUe cydewn, KOTopble — YTO HeyaMBUTENbHO — 6NaroCKIoH-
Hbl K OOHOW N3 CTOPOH crnopa, TpebylLlero pacCMOTPEHUS.
N cuctematnyeckn atoT Cyg BbiCKasbiBaeT AvMameTpanbHO
NPOTMBOMNOSOXHbIE MO3ULMN — HACTONbKO, 4TO BepxoBHOMY
Cydy NPUXOAMTCS CHOBa M CHOBAa BCTynaTb B 3TW BOMPOCHI U
NonpoCTy ycTpamBaTb HaroHAM 13-3a 3TUX KpamHUX MNO3ULUNA.
Tak 4TO cneumann3npoBaHHbIN Cyd — 3TO yXXacHas oLumMbKa.
M Mbl [OMXHBI yNpasgHUTbL ero 1 no3BonuTb IOH60MY cyabe
peLuatb cnopbl 06 UHTENNEKTYanbHOW COOCTBEHHOCTU, Kak U
BCE OCTallbHble.

Ho ¢ TexHonmorusimu, Ha MoOW B3rnsg, Aeno 06CTOUT HEeMHO-
ro crnoxHee. 91 gymato, o6pasoBaHne B 061aCTU TEXHOMOrMM



fundamental education around technology. You can’t
graduate from a Great American Law School without
having a relatively deep understanding of economics
and how economics interacts with the law. | think that
the same thing has to happen with technology.

Lawyers don’t have to become programmers.
But they need to understand the capacity of
the technology.

You need to make it so that lawyers can understand
the trade-offs between different architectures, how you
could have the architecture that protects both privacy
and security as opposed to one that either makes
you vulnerable or makes you perpetually surveilled.
Like those are choices. And unless you’'ve got some
fingers in the technology, you don’t even understand
that those are options before you. So, I think that the
thing to do with the technology is to make a radical
increase in the level of understanding. And until that
happens you’re not going to have any progress.

However, | think there’s been a slower progress. When |
first presented my ideas about the way code was a kind
of law before a legal bar association in France, | gave
my card to the chairman of this association as we set
down to lunch. This was after he heard my speech. He
picked up my card and crumbled it up, and threw it on
the ground, and said ‘1 am not a technologist’ and he got
up and walked out. So, there was this kind of attitude —
we will not be challenged by anybody, we are the law.

But now people are totally open to the understanding.
V. Bagaev: Is it possible to regulate the policies
which are put into the technology?

L. Lessig: Yes.

V. Bagaev: Do you have any examples of this
regulation?

L. Lessig: There’s a general law that protects access
controls or digital rights management. So, you've
got technology protecting rights. And you have a law

protecting the technology protecting the rights. And
then the Library of Congress has developed through
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OOMKHO ObITb ropaspo 6onee dyHpamMeHTanbHbiM. Bbl He
OKOHYMTE MPOCNAaBMIEHHYID aMEPUKaHCKYIO LLUKOJMy Mnpaea, He
nony4nB rnyboKoOro 3HaHUSi 3KOHOMMKM U HE MOHSIB, KaK 3KO-
HOMMKa B3aMMOLENCTBYET C MPaBOM. TaKoW Xe NoOX0A HyXXeH
W Ons TEXHOMNOT .

AfBokaTtaM HeobA3aTesnibHO CTaHOBUTLCA NMPOrpammu-
cTamMu, HO OHU AOJSMKHbI MOHMMAaTb BO3MOXHOCTU TEXHO-
NOTnA.

FOpuCTbl JOMKHbI MOHATbL, KAk COOTHOCATCS Mexay cobou
pasnuyHble apXMUTEKTYpbl, MOYeMy OfHa apxuUTekTypa 3a-
wmiaeT KOHOUAEHUNANbHOCTL U 06LLECTBEHHYIO 6e3onac-
HOCTb, @ Apyras genaeT Bac He3alUMULEeHHbIM UM O6bEKTOM
NOCTOSIHHOrO HabnoaeHusa. Y Bac HeT Bblbopa: ecnu y Bac
HET NpepacTaBfieHUA O TEXHOMOIMUAX, TO y Bac HET U MOHU-
MaHus, KakMe BO3MOXHOCTU CTOAT nepen Bamu. [oatomy A
AyMmato, 4TO HeO6XOAMMO KapOuHanbHO MOBbLICUTbL YPOBEHb
TEXHUYECKUX 3HaHWIA. A 0O Tex Nop He ByAeT HUKaKoro npo-
rpecca.

XoTsi HEOGONbLUOW NMporpecc Bce Xe ecTb. Korga-to, BbICTY-
nas nepep konnerven agsokatoB Bo ®dpaHuun, s Bnepsbie
03BY4YMS CBOK MAEK O TOM, YTO KOO — 3TO 3aKoH. M korga
BCE OTNpaBuNnNCb 06edaTh, A NPOTAHYN CBOK BU3UTKY NPea-
ceparento aTor accoumaummn. 3To 6bIN0 yXe nocne Toro, Kak
OH ycnbiwan Mot peyb. OH B35 MOK BU3WUTKY, Mopean ee,
6pocun Ha 3eM/lit0 CO CroBaMu: «5 He TEXHUK» — W yLuen.
To ecTb 6bl1 TaKOW HACTPOM: HUKTO HE MOXET 6POCUTb Ham
BbI30B, Mbl CAMW — 3aKOH.

Ho Tenepb Ntogm NOMHOCTLIO OTKPbLITLI ANS BOCMPUATUSA 3TUX
BeLLEN.

B. BaraeB: MoXHO nu perynvMpoBaTtb MOJIMTUKY, KOTopasi
BAUSIET Ha TEXHOJNOTUNI0?

J1. NNeccur: Ja.

B. BaraeB: MoxxeTte npusecTtu npumep Takoro perynmpo-
BaHua?

J1. Neccur: EcTb 06LLMIN 3aKOH, KOTOPbIN 3aLLMLLAET KOHTPOSb
JoCTyna unun ynpasneHne LmdpoBsiMM npaBamn. Hanpumep,
eCTb TeXHONMoruw, 3alumiiarlime npaea, M 3akoH, 3alumiia-
IoLwmii 3Tn TexHonorun. bubnuoteka Konrpecca CLUA paspa-
6oTana ¢ nomMoLLbio YnpasneHus Nno aBTOPCKOMY Mpasy psf
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the Copyright Office a series of exceptions that, say,
for these reasons you’re allowed to crack the technical
protections and get access to the underlying material.
For example, you're allowed to crack the technology in
order to get access to the orphan file... so, there you
have the rule that is directing what you’re allowed to do
with the technology for the purpose of advancing the
underlying policy that the law should be advancing.
And | think it’s that interaction that is really important.

| was involved in the development of what's come to
be known as Network Neutrality regulations. These
are regulations intended to make sure that the network
cannot discriminate or does not discriminate on the
basis of access to content. And the reason for that is to
make sure that network owners don’t become the kind
of controller of the future of innovations. So, if the cable
television companies had had the power to control the
applications developed across the broadband network
that was running on the cable lines, there certainly would
never have been Netflix or YouTube, because those are
pretty direct competitors with their own business model.
So, the Network Neutrality says keep that stuff neutral.

There are two ways to implement Network Neutrality.
One way is by regulating technology. So, you imagine
the FCC constantly watching the technology that’s
built into the servers of the network to make sure
that there’s no discrimination going on. The other is
to basically regulate contracts, so that you say the
owner of the cable television network can’t have a
certain kind of contract with the content provider that
benefits his contract over somebody else’s.

From my perspective, governments are better
regulating contracts than they are regulating
technology. So, understanding the code as law,
the code as regulation doesn’t entail the irregular
code, you might have to regulate just agreements.
But this understanding leads you to ask the right
kind of question of what's the objective you're
trying to achieve is and then what’s the right
mechanism to bring out that objective.

A. Ivanov: In Russia we see a certain fetishism
of IP rights established amid proliferation of IP
rights in the world driven by trade and investment
negotiations. And we have a huge inclination
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VCKJTIOYEHUI, MO3BOSMAIOLLMX MPU OCOBbLIX OOCTOATENbCTBAX
B3/1aMbIBaTb TEXHWYECKME CPEACTBA 3alluTbl U nony4aTb O0-
CTyN K OCHOBHbIM MaTepuanam. Hanpumep, paspeLLeHo B3Jio-
MaTb KOf, YTOObl MOMy4YMTb AOCTYM K MOTepsiHHOMY channy.
CyllecTByeT npaBusio, KOTOpPoe onpenensieT, YTO MMEeHHO pas-
peLLeHo genaTtb C TEXHONOTMEN, ecnv 3TO AenaeTcs C Lenbio
pas3BuUTUS MONMUTUYECKOTO Kypca, Ha MPOABMXEHUE KOTOPOro
JomkeH 6bITb HanpaBneH 3akoH. U a gymato, 4To 910 B3amMmo-
0EeNCcTBME 0YEHb BAXHO.

S NnpuHMMan yyactve B pa3paboTke npasuia, KoTopoe cTasno
M3BECTHO KaK MpaBuSio CeTeBOro HentpanuteTa. Ero uens —
obecneynTb, 4TOBbl CETb He Jonyckana AMCKPUMMHaUMKU Mo
NPU3HaKy [0CTyna K KOHTEeHTY. OTU npasuna 6bifin NpUHATSI
[Ns TOro, 4TO6bl BNagenbLpl CETEN He CTann, CKaXeM Tak, KOH-
TponupoBaTh 6yayLlee MHHOBaUmM. Ecnv 6bl kabenbHbie Tene-
BM3MOHHbIE KOMMaHUW MOTNIY KOHTPONMPOBAaTb MPUIOXEHWUS,
paspaboTaHHble Yepes LLUMPOKOMONOCHYIO CeTb, paboTatoLLyto
Ha KabesbHbIX JIMHUAX, TO Y HAC YK TOYHO HMKOraa 6bl He 6bINo
Netflix nnn YouTube, KOTOpble ABNAIOTCA UX MPAMbIMUA KOHKY-
peHTammn ¢ co6CcTBEHHON 6M3Hec-Moaenbto. CeTeBol HelTpa-
nuTeT TpebyeT, 4TOObl BO3MOXHOCTb JOCTYMNa K KOHTEHTY ocTa-
Banacb HevTpasibHOMN.

CyLlecTByloT OBa crnocoba peanusaumm CETEBOrO HeuTpanu-
Teta. OgyH — 3TO perynupoBaHue TexHonoruu. LonycTtum,
depepanbHas KOMUCCUSA MO CBA3W NOCTOAHHO CreauT nocpea-
CTBOM TEXHOSIOMMW, BCTPOEHHOW B CEPBEPLI CETU, 3a TEM, YTO-
6bl He 6bINO AncKpuMUHaLmn. [pyror cnocob 3aknyaeTcs B
OCHOBHOM B PErynMpoBaHn1 JOroBOPOB, C TEM YTOObI BNaje-
ney cetTn KabenbHOro TeNeBUOEHUS HE MOI 3aK/THUNTbL TakoK
[OroBOp C KOHTEHT-NpOoBanaepoMm, KOTopbli 6bis1 6bl BbiIrogHEE
Ybero-To KOHTpakTa.

C MoOel TOYKKN 3peHust, MpaBUTENbCTBA Ny4Lle perynu-
PYIOT KOHTpakTbl, Yem TexHonoruu. lNoHumaHne kopa
KaK 3aKoHa, KakK perynMpoBaHUs He Brie4eT 3a Co60m
BMeLLaTeNbCTBA B KOf, Bbl MOXETE PEryNMpoBaTh TOMb-
KO cornailleHus. Ho 3To noHMMaHue 3acTaBnsieT Bac
3ayMaTbCsl O TOM, KaKyto Lieflb Bbl NMbITAeTECh AOCTUYb
N KaKoB NpaBUSIbHbIA MEXaHU3M 01 AOCTUXXEHUS 3TOMN
uenu.

A. UBaHOB: B Poccun HabniogaeTcs onpepeneHHbin de-
TUWM3M B OTHoweHun npas UC, BO3HMKWINA Ha cpoHe
MX pacnpocTpaHeHusl B MMpe B pe3ynbTaTe TOProBbiX U
MHBECTULMOHHBbIX Neperosopos. W Mbl CKNOHHbI CKOpee



towards protecting IP rights instead of balancing
them. We have exemptions from antitrust laws
saying that you can’t regulate IP rights because
it’'s a legal monopoly. So, my question to you
is whether you think antitrust instruments
are important in the context of technological
regulation in general? And what would be your
suggestions for us?

L. Lessig: | can’t believe a self-respecting nation like
Russia was so easily duped by copyright interests
and IP interests in the United States to sign an
agreement that created this ridiculously extreme IP
rights position.

The United States came to Russia, | think in
2007 or 2006, and basically said ‘Here’s the
condition for you joining our club, basically sign
an agreement that forces you to live under a
set of restrictions for IP that even we don’t live
under’. The United States government itself is
not as restricted with respect to IP.

A. lvanov: Was it bilateral negotiation?

L. Lessig: Yes. The United States does this around
the world as they force countries to adopt a more
extreme IP regime then we ourselves do have. The
rationalisation for this is they don’t respect IP laws
at all there, so we have to have a really more strict
regime so we can on average get them close to where
we are. But that’s ridiculous. Because this, as you've
described it | think very well, the fetishisation of IP
rights is destructive of innovation. We’re not talking
about the fairness to the musicians here. We’re talking
about whether you have an industry that can compete
on a level playing ground with American industries or
with the United States government. And the point is
you don’t, because you signed this stupid agreement
that the United States forced you to sign. And | think
it's time enough for the government to come to a
recognition of how this power was misapplied against
Russian interests. This happens not just in Russia,
it happens all across the world. So, absolutely that’s
a huge mistake that it seems that Russia should fix.

The second question is harder to say across all
context. What we’ve learned in antitrust is the
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3awmwatb npasa UC, Hexenn npuBoaUTb UX B paBHO-
Becue ¢ Apyrumu umHtepecamu. Hanpumep, npasa UC
BblBei€Hbl U3-Noa AEWCTBUMS aHTUMOHOMOJILHOIrO 3aKo-
HOpAaTeNbCTBa, MOCKOJNIbKY CYATAIOTCA 3aKOHHOW MOHO-
nonuven. Kak Bbl gymaeTte, BaXKHbl I aHTUMOHONMOJIbHbIE
MHCTPYMEHTbI ANSl TEXHONIOrMYeCcKoro perynmpoBaHus B
uenom? Kak 6b1 Bbl npegnoxunu yperynupoBaTtb 3TOT
Bonpoc?

J1. JNleccwmr: {1 He Mory noBepuTb, YTO Takas ysaxaroLasa ceos
CcTpaHa, Kak Poccus, 6bina cTonb NIerko obmMaHyta aBTopckMMm
WHTEpecaMu 1 nHTepecamu npasoobnagartenen B CoegnHeH-
Hbix LLTaTax, 4ytobbl nognucaTh cornalleHne, nopoameLLee 3Ty
Heneny KpanHocTb B npasax NC.

CoegnHeHHble LWTaTbl o6patunuck K Poccun, g gymato,
B 2006 nnu 2007 r. n, No CyLLeCTBY, BbICTaBUIIN YCIIO-
BME: ECNIN XOTUTE BCTYNUTb B HaLU Kny6, Npexae BCero
noanuLIMTe cornalleHune, yctaHaBnmBeatoLLee psag orpa-
Hu4eHur gna UC, KoTopble He co6MogaemM Aaxe Mbl B
CLUA. Camo npasutenbcteo CLUA He HacTonbKo 03a60-
YeHo cobnogeHnem npas NC, Kak Bbl.

A. NBaHoB: 3TO 6bINMUN ABYCTOPOHHME NEepPerosopbI?

J1. Neccwr: Ja. CoeanHeHHble LLTaTtbl genatoT 310 No BCeMy
MUpY, 3aCTaBnss CTpaHbl NPUHATL 6onee cTporuii pexxum UC,
YyeM OEeNCTBYET Yy Hac. DTO pa3yMHO, MOCKOMbKY Te€ CTpaHbl
COBCEM He cobntopatoT 3akoHbl 06 NC, 1 HamM OencTBUTENbHO
6bI1 HY>XXeH 6oiee CTPOrnin pexum, YTobbl B cpegHeM nNpuénu-
3UTb X K TOMY, 4TO eCTb Y Hac. Ho Begb 310 cmeLlHo. deTnum-
3auwusa npas NC B TOM Buge, Kak Bbl onucanu, rybutensHa ans
WHHOBaUMN. Peyb nget He 0 cnpaBefanMBOCTM MO OTHOLLEHWIO
K MCMOMHUTENSM, a O TOM, MOXET NN Balla OTpacilb KOHKYpU-
poBaTh Ha paBHbIX C aMEPUKAHCKOW NPOMBbILLIEHHOCTBIO UK C
npaBuTENbCTBOM. Tak BOT: HET, HE MOXET, MOTOMY YTO Bbl MOA-
nucanu 3To rnynoe cornawleHne, kotopoe LLTaTel 3actasmnm
Bac nognucatb. U 5 gymato, 4TO NPOLLINIO yXe JOCTaTO4HO Bpe-
MEHW A5 TOoro, YTobbl NPaBUTENBCTBO MOHANO, KakK 3TO peLue-
Hue 6bI10 UCMOMIb30BaHO NPOTUB POCCUMCKUX MHTepecoB. Ho
OMNATb XXe 3TO KOCHYNOCb He Tonbko Poccum, 3To nmpomcxoaut
BO BCeM Mupe. BesycnoBHoO, 3TO orpoMHas oLmoKa, KOTopyto,
noxoxe, Poccun cTouT ncnpasutb.

BTopoii BompocC CroxHee pewunTb B NO60OM KOHTekcTe. To,
YTO HaM CTasno SICHO B 06MacTV aHTMMOHONMOSILHOIO perynu-
poBaHusa, — 3TO HEO6XOAMMOCTb MOMUTUYECKOW aHTUMOHO-
NOMbHOW KOHUenuun. BOoNnbLUMHCTBO 3KOHOMWUCTOB, KOTOPbIE
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importance of a concept we could call political
antitrust. Most of the economists who do antitrust,
think that the only question is — how do you
achieve efficiency? As if that’s like the tuning of a
knob on a stereo-speaker: just moving to efficiency.
But the problem is that when certain companies get
big enough, they can leverage that power over the
government itself to control what the government
itself does. And so, the objective the antitrust should
not just be how do we tune to efficiency, but how
do we make sure that no player in the economy is
powerful enough to actually control the government
itself? These financial crises, the ones we’ve just
gone through, have the most striking feature is that
there were no prosecutions of any high level official
actors. As compared with the bank crisis or the loan
crisis, where there were thousands of prosecutions,
and hundreds of people went to jail, literally went to
jail. This time there were no prosecutions, not even
any significant finds. Why was that? | think one
big reason for that is that democrats in particular
realised that if they took on the financial industry, the
largest contributors to congressional campaigns,
they would lose any chance of maintaining control
on Congress. So, these are effective oligarchs.
And the difference is in a rule of law system with
campaign finance where these oligarchs have real
power.

And what you’ve got to think about is that dynamic of
whether you’re going to preserve the opportunity for
governance according to what are principles of right
and as opposed to realities in power. | think antitrust
law in the United States has given up. We’ve had no
major antitrust prosecution in 20 years, not a single
large prosecution against any technology company,
while these technology companies basically buying
themselves into dominance. One of the most
extreme examples is Facebook in 2010confronting
Instagram, which was a cooler messaging-like
app, developing faster growth rates, presenting a
real challenge. The standard competitive response
was supposed to be to built a better product. Yet
instead they wrote a check for a billion dollars
and just bought them. And what the United States
government did and what the Europeans did was to
say ‘Oh, well, these are different markets. Therefore,
there’s no competitive threat with respect to this’. It
was absurd, but, of course, that absurdity explains
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3aHMMaTCA aHTUMOHOMOSIbHOW AEATENIbHOCTbLIO, AyMAKOT, YTO
€[IMHCTBEHHbIN BOMNPOC — 3TO KaK J06UTLCA 3PPEKTUBHOCTU.
CnoBHO Bbl KpyTUTE PY4Ky HACTPOMKW Ha CTEPEOKOSOHKE:
pa3 — u nepewnu K addpekTmBHocTU. HO npobnema B TOM,
YTO HEKOTOpble KOMMaHUW, CTaB AOCTaTOYHO 6OMbLLIMMU, MO-
ryT UCNonb30BaTb OOPETEHHYIO UMW BNACTb B OTHOLLEHWM ca-
MO0 MpaBUTENbCTBA, YTOObI KOHTPONMPOBaTL €ro AeiCTBuUS.
M noaTomy uUenblo aHTUMOHOMOSILHOMO PEryMpOBaHNA JOSXK-
Ha ObITb HE CTOMIbKO HACTpomka 3(PEKTUBHOCTU, CKOSbKO
NOMOXeHWe, NP KOTOPOM HU OOMH 3KOHOMMWYECKUIA UrPOK He
obnagan 6bl 4OCTAaTOYHOW CUOW, YTOObI peanibHO KOHTPONuU-
poBaTb MNpaBUTENbCTBO. VcTopya OMHAHCOBbLIX KPU3WCOB,
B TOM 4uMCfle TOro, 4epe3 KOTOPbIA Mbl TOMbKO YTO MPOLLIN,
NnokKasbIBaeT, YTO Hanbonee NopasnTesbHOM MX YepTon ABNS-
€TCHA TO, YTO HM OfMH BbICOKOMOCTABMEHHbIV OuLManbHbIN
CyObEKT He Obin MpuBIiedYeH K oTBeTCTBEHHOCTU. CpaBHuTe C
6aHKOBCKMM UM KPeOUTHBIM KPU3NCOM, KOrAa BENUCH ThICAHM
cynebHbIX NpecnefoBaHnii, a COTHW Ntofen 6ykBanbHO nonanm
B TIOPbMY. B 3TOT pas He 6b1510 BO36Y>XAEHO HW OJHOMO YrosnoBs-
HOro NpecnefoBaHns, faxe HUKakMX CyLLECTBEHHbIX BbIBOOOB
He 6b110 caenaHo. Movemy? A gymato, npexzge Bcero notomy,
4YTO AEeMOKpaThbl, B HACTHOCTM, NMOHAMN, YTO ecin Bbl OHN B3si-
NICb 3a PMHAHCOBYIO MHAYCTPUIO, TO KPYMHENLLNE CMOHCOPbI
n3bvpaTenbHbIX KaMmnaHum B KoHrpecc notepsinu 6bl BCAKUIN
LIAHC COXPaHWUTb KOHTPOnb Hag KoHrpeccom. 3HauuT, 3TO Ha-
cTosime onurapxu. M pasHuua B cucteme BEpXOBEHCTBA 3a-
KOHa M (PMHAHCMPOBaHUM U3BMpaTENbHOW KamnaHuM B TOM,
YTO 3TU OnUrapxm 06nafaloT peasnbHOM BNacTbHO.

M Bbl JOMXKHbI 3agymaTbCs O TOM, COXPaHWUTE N Bbl BO3-
MOXHOCTb YNpaBfiTb B COOTBETCTBUU C NMpUHLMNAMM Npasa
B MPOTUBOBEC peanuam Bnactu. Ha mon B3rnsg, aHTUMOHO-
nonbHoe npaso B CLLUA cpanock. A nmeto B BMAY, 4TO 3a MNo-
cnegHue 20 NeT y Hac He 6bIN10 CEPbE3HbIX aHTUMOHOMOMbHbIX
npecnegosaHnii. H1 0gHOro KpynHoro o6BMHEHNS, BbIOBUHY-
TOro MPOTMB JOO6ON TEXHONOMMHYECKON KOMMAHUMU, XOTA Mbl
BUONM, KakK 3T KOMMaHUM MNOMNpPOCTY NOKynatT ce6e AOMUHU-
pytoLiee nonoxeHve. Camblin 3KCTpEMAIbHbIA, HO NULLb O4WH
M3 MHOTUX MPUMepoB — 3TO cTonkHoBeHne 2010 r. Facebook
¢ Instagram, npegcTasnasLIMM cO60M 6onee KpyToe npuo-
XeHune ang o6LleHus ¢ 6o5ee BbICOKMMU TEMMaMU pocTa, YTo
6bIN10 HacToALWMM BbI30BOM. O6bI4HbIM OTBETOM KOHKYpPEH-
Ty 6b1710 6bl COPEBHOBaHWE, CTPEMIIEHME CO3[aTb NyyLUNA
npoaykT. A BMECTO 3TOr0 OHW BbINUCANM YeK Ha MUAIMapn,
ponnapos 1 npocto kynunu ero. U Bce, 4to cgenanu Co-
efvnHeHHble LtaTel 1 EBpona, aTo ckasanu: «Hy, 310 pasHele
PbIHKK. A 3HAYUT, 3TO HE HEeCEeT B cebe HUKAKOW yrpo3bl KOH-
KypeHuumn». OTO 6bl10 abCcypaHO, HO UMEHHO abCypaHOCTb
XapakTepusyeT BCe, H4TO MPOUCXOAUT B aHTUMOHOMOSIbHOM



everything that's been happening in antitrust in the
last 20 years within digital technologies, and not just
digital technologies. One of the biggest threats in
the United States is that the antitrust people don't
even acknowledge the enforcers are institutional
investors. The beginning of antitrust was all about
trusts. American industries had all organised into
trusts — the Sugar trust, the Coal trust, the Film
trust, etc. Every industry was organised into trusts,
so that these industries can regulate themselves.
That was the poorly competitive market that antitrust
law was designed to attack.

Now the trusts have invented a new technique.
The technique is institutional investors. So, you have
these huge firms that have huge ownership of a stock
in these companies. They gain 6% or 7%, which
doesn’t sound like a lot, but it's the biggest chunk
there is. They know that they can pick up the phone
and get the CEO of that company on the phone. And
what they’re doing is indirectly through this ownership
structure leveraging control over competitors inside
the industry. So, they’re creating in effect collusion
inside the industry to maximise the value of these
dominant players inside the industry. They destroy
competition in industry. This is an obvious antitrust
problem.

But we don’t have any political will to fight
these antitrust problems. Because again, this is
enormous private power that, if it manifested itself
in political power, it'd destroy anybody who took it
on. The political antitrust — which people like Tim
Wu on the left and Luigi Zingales on the right, have
both articulated this idea originally founded by
Louis Brandeis, — this political antitrust is, | think,
the most important antitrust doctrine in the United
States.

A.Vereshchagin: Which one of the legal philosophers
had a major influence on you? Who are your favorite
writers — Fuller, Posner? Who else? Maybe, famous
judges like Scalia whom you know.

L. Lessig: | clerked for Scalia and | clerked for Posner.
They were two very different judges. Philosopher
is a big word and we don’t use that word much in
American law schools.
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3aKkoHopaTtenbCcTBe 3a nocnegHue 20 net B cpepe umdpoBbIX
TEXHONOTUI, U He ToNbKo B Hel. OgHa M3 cambiX 60MbLUNX
yrpo3 B CoeguHeHHbIx LLTtaTtax, KOTOpyto aHTUMOHOMOMbHbIE
opraHbl Aaxe He NPU3HaKT, — TO, YTO NPaBOOXPaHUTENbHbIE
opraHbl SBASIOTCA MHCTUTYUMOHANbHBIMU MHBECTOpamu. [o-
ABMIEHNE aHTMMOHOMOMBLHOrO PerynupoBaHus 6bino CBA3aHO
C MosiBNIeHneM TpecToB. AMepuKaHcKas MpPOMbILLNEHHOCTb
ob6beguHanach B TpecTbl — TpecT «Caxap», TPecT «Yronb»,
TpecT «KuHo» n gp. Kaxpgas oTpacib 6bina opraHmM3oBaHa
yepes3 TPeCTbl, YTOObl UMETb BO3MOXHOCTb CAMOCTOATENBHO
perynupoBaTb CBOI AeATeNbHOCTb. VI aHTuMoHoMnonbHoe 3a-
KOHOOAaTeNbCTBO 6bINIO PACCYUTAHO UMEHHO Ha CrabOKOHKY-
PEHTHbIE PbIHKM.

Tenepb TpeCTbl U306PENU HOBYIO TEXHWNKY KOHTPOSS PbIHKA, KO-
TOpasi Ha3bIBAETCA «UHCTUTYLIMOHAlbHbIE NHBECTOPbLI». Y Bac
€CTb KpyrnHble h1pMbl, KOTOPbIE BNaaetoT OrPOMHbLIM KONnYe-
CTBOM aKLMI B 3TUX KOMMaHKAX M Nosy4atoT 6—7% — KaxeTcs,
YTO 3TO HE TaK YXX M MHOr0, HO B [EACTBUTENBHOCTU 3TO camas
6osbluas [ons, Kotopas ToNbKo Bo3MOXHa. OHWM 3HAKOT, YTO
MOTYT NOAHATb TPYOKY M CBA3ATLCA C reHepasnbHbIM AUPEKTO-
poOM 9TON KOMNaHun. Ml OHM 3aHMMatoTCA TEM, HYTO OMOCpeno-
BaHHO, 4epe3 3Ty CTPYKTYpy COOCTBEHHOCTM KOHTPONMPYIOT
KOHKYPEHTOB BHYTPU oTpacnu. To ecTb pakTn4eckn cosgarot
CroBOp BHYTPU OTPaCiM C UEeNb0 MakCUMu3aumm CTOMMOCTU
3TUX [OOMMHUPYIOLLMX WIPOKOB, pas3pyLuatoT KOHKYPEHLUMIO.
OT0 o4eBMaHasa aHTUMOHOMOSbHas NpobemMa.

Ho y Hac HeT nonMTnYecKom BONM Ha 60pbOY C TAaKUMWN aHTUMO-
HOMonbHbIMKU Npobiemamu. NoTomy 4TO, OMNATb Xe, 3TO OrPOM-
Has YacTHas BnacTb, KOTOpas, MPOSBUCE OHA B MONMUTUYECKOWN
BMACTW, YHUHTOXMNA 6bl NI06Oro, KTo B3as1ca 6bl 3a 3TO AEO.
N B 3TMX ycnoBusax MOAUTUHECKOE aHTMMOHOMOJSIbHOE 3aKo-
HOQATeNbCTBO, — KOHLUeNuus, CopMynMpoBaHHas Takumu
nogbmu, kKak Tum By (neBble cunbl) n Jlynpxmn 3uHranec (npa-
Bbl€), @ M3Ha4anbHO 3anoxeHHas Jlyn Bpangericom, — Ha moW
B3rNnag, ABNAETCS CaMOn BAXKHOW aHTUTPECTOBCKON [OKTPUHOW
B CoeguHeHHbIX LLTaTax.

A. Bepelwyarud: Kto ns npasosbix comnococpoB okasan Ha
Bac 6onblioe BnusaHue? Kto Bawmn nio6umbie nucatenm —
dynnep, No3Hep? KTo ewe? MoxeT 6biTb, TaKUe 3HaKo-
Mble Bam nssectHble cyabm, kak Ckanua?

J1. NNeccur: A pa6otan nomoLlHMKOM cyabn Ckanva, a 3atem
cynpu No3Hepa. 370 ABa COBEPLLEHHO pa3HbIX cyAabk. Ho cno-
BO «hnocod» o4eHb rPOMKOE, U B aMEPUKAHCKUX topyanye-
CKMX BY3aXx Mbl HEHYaCTO ero UCMosib3yem.



People like Bruce Ackerman have had the most
influence on how | think about constitutional
interpretation. But | think about that against
the background of people like Scalia, with
whom | struggled of what the meaning of
the Constitution should be. But Ackerman’s
method, his deeply historical, deeply theoretical
method — a more informed Ronald Dworkin
than Ronald Dworkin was — is the most
important in American legal thought right now.

A. Vereshchagin: You are not only a distinguished
lawyer but also a political activist. We’ve heard
that you are very critical of the Electoral College
system of the United States and were recently
campaigning against it. Apparently, the Framers
had some reasons to create this, but you remain
critical of it. And what is the point? What is it all
about?

L. Lessig: The Framers created an Electoral College
that today functions in a way completely differently
from what they expected. Because all the Framers
said was that each state would get a certain number
of electors, which the state would then allocate
as they wished. However, after they created the
Electoral College and the states started allocating
their electors in something called ‘the winner takes
all’. So, if you get one more vote, or in Florida in 2000
if you get 531 more votes than the other guy, you get
all of the electors in the state of Florida.

What that means is the only states that matter are
the purple states, the states that could go either red
or blue. Because if you're running the presidential
campaign, you’re only going to spend your money
there. Because only there could your money have
an effect. You're never going to spend your money
in California whether you’re republican or democrat.
Because if you're a democrat, you’ve won California,
if you’re republican, you’re never going to win
California. You never going to spend your money in
Texas, because if you're democrat you never going
to win Texas. If you’re republican, you know you’ve
won Texas. So, it’s only the swing states.

In 2016, there were 14 swing states. They got 99% of
campaign spending, 95% of candidate time; the only
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Ha Moe KOHCTUTYLMOHHOE MWMPOBO33pPEHME HaMOOSb-
Llee BNUSIHME OKa3anu Takue nogu, kak bproc Akep-
MaH. Ho 9 MHOroMy Hay4uncsa v y Takux nogen, Kak
Ckanua, ¢ KOTOpbIM Mbl CMOPUAM O TOM, YTO Takoe
KoHCcTuTyums. YTo Xe Kacaetcs BeCbMa UCTOPUYECKO-
ro n TeopeTn4eckoro metoga AkepmaHa — gaxe 6onee
rnyéokoro, 4em B3rnagel PoHanbga [BopkuHa, — TO
cervac OH CHMTAETCs CaMbIM BaXXKHbIM B aMEPUKAHCKOM
NpaBOBOW MbICSIN.

A. BepelwiaruH: Bbl He TONbKO BbiJaloLUIACA HOPUCT, HO
M NONUTUYECKU akTuBmucT. Mbl cnbiwanu, 4To Bbl 04eHb
cKenTn4yeckun otHocutecb K Konneruu ebi6opwmkos Co-
eAuHeHHbIX LltaToB M HepaBHO NPOBOAMAM KamMaHUIO
npoTuB Hee. O4eBUAHO, Y OTLLOB-OCHOBaTeNEeN 6bIIN HEKO-
TOpble NMPUYUHBLI AN CO3[4aHUA ITOrO UHCTUTYTa, HO Bbl
no-rnpexHemy ero Kputukyerte. Noyemy?

J1. Nececur: Konnervsa BbIGOPLUMKOB CerogHa MyHKLUNOHUPY-
€T COBCeM He TakK, Kak oXupanu ee oTubl-ocHoBatenn. OHu
npegnonaranu, 4To KaXAblA LITAT MOAY4YMT onpepeneHHoe
KONMM4ecTBO usbupartenen, Kotopble 3aTeM 6yayT pacnpege-
NeHbl LWITAaTOM MO CBOEMY yCMOTpeHuto. Ho B uTore wrathl
Hayanu pacnpegensTe CBOMX nsbupatenen Takum o6pasom,
4TO NobegnTens 3abupaeT Bce rofnioca. To ecTb, €Cnu Bbl NO-
Jly4mTe Ha OfuH ronioc 6onbllue, YeM Ball KOHKYPEHT, WK,
Kak 6b11o0 Bo ®nopuage B 2000 r., HabepeTe Ha 531 ronoc
6onblue, Bbl MONyYnTe ronoca BCeX u3bupaTtenen irarta
®nopupa.

OT0 03Ha4aeT, YTO eAMHCTBEHHbIMU LUTaTamMu, KOTOpble UMEOT
3HayeHve, ABNAOTCA Tak HasblBaeMble (PMONeToBble LITaThI,
KOTOpPbIE B UTOre MOFYT CTaTb KpacHbIMU (PecnybIMKaHCKUMM)
VNN CUHUMW (OemMokpaTtmnyecknmmn). MoTomy 4TO ecnu Bbl py-
KOBOAUTE NMPE3VAEHTCKON KamnaHuew, To Bbl byaeTe Tpatutb
CBOW OEHbIM TOMLKO TaM, BeApb TOMbKO TaM 3TW AEHbIM NpuHe-
CyT peayneraT. Bbl HMKOrga He 6ygeTe TpaTuUTb AeHbrn B Ka-
nmdopHuK, 6yab Bbl pecrnybnukaHey unu gemokpar. Ecnu Bbl
Jemokpar, Bbl Bbiurpaete B KanndopHuu, a ecnu Bbl pecny6-
NMKaHeLl, TO BbIUrpbIlLa Bam TOYHO He BMAAThb. Bbl HMKorga He
éyneTte TpaTuUTb AeHbrn B Texace, NOTOMY 4YTO AEMOKpaT Tam
HW 32 YTO HE BbIUrpaeT, a pecnybnukaHeL, 1 Tak 3HaeT, 4YTo B
Texace ero xgeT nobefa. 3Ha4UT, KOHLEHTPMPOBATLCA CTOUT
JILLb HA COMHEBAILLMXCS LUTaTax.

Hanpumep, B 2016 . 99% npensbI6OPHOM arutaumMm NnpoBoau-
N10Cb UMEHHO B 14 Takux wiTaTax, kaHauaaTbl MPOBOAUIIN B HUX



reason candidates spent any time outside of these
14 states was when they were in California or New
York raising money.

This is a system that focuses the president on a slice
of America, which we know is not representative
of America. They are older, they are whiter, their
industries are like 19th century industry. There are
7.5 times the number of Americans working in solar
energy as mine coal. But you never hear of solar
energy in a presidential election, because those
voters live in California and Texas, you only hear
about coal mining because they happen to live in the
swing states.

So, our challenge is that this system is evolved in a
way that it defeats its basic function. It functions in a
way the Framers never meant it to function and in the
way that systematically steers the presidentaway from
representing America as a whole. That’s the great
data to show. Presidents bend their policies towards
making the swing states happy regardless of what
it does to the rest of the country. President Trump,
for example, announced immediately after becoming
president this revival of off-shore drilling. Within days,
Florida had an exemption, because Florida is a swing
state. But New Jersey and California couldn’t even
get a hearing from the president, because who cares
about what New Jersey and California care about?
They’re not swing states.

So, this system is not as it was intended, and what
we’re all saying is let’s apply present day principles to
make the system into what it should be, and we don’t
see any reason why it wouldn’t be.

A. Ivanov: We are celebrating the 25th anniversary
of our Constitution. We know that you were involved
somehow in constitutional reforms here. What’s your
takeaway from that time, from what you see now?
What do you think about your work back in early
1990s? Has there been any judicial progress? And
what are your suggestions or recommendations for
us, for the next 25 years of constitutional life?

L. Lessig: | was not involved at all in Russian con-

stitutional reforms. | was involved a little bit in what
happened in Georgia, but not in Russia.
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95% cBOEro BpemMeHu,  e4UHCTBEHHOWN NPUYMHON, MO KOTOPOWN
OHU Bble3Xanu 3a npegensl 3Tux 14 wraTos, 6bina noesgka B
KanudopHuto nnu Heto-Mopk, rae oy cobupanu geHsrn.

370 cuctema, KoTopas hoKycupyeT npe3maeHTa Ha Kycouke
AMEpVKM, KOTOPbIN, KaK Mbl 3HaEM, He ABNSETCA penpeseH-
TaTtMBHbIM. HaceneHve tam ctaplue, 6enee, X NPOMbILLIEH-
HOCTb Moxoxa Ha MaHydaktypbl XIX B. Ha conHe4Hon aHep-
ruv paboraet B 7,5 pasa 60sbLUe aMepuKaHLeBs, YeM Ha yrre.
Ho Bbl H/KOrAA He YCrbILLNTE O COMTHEYHON 3HEPrnm BO Bpems
Npe3ngeHTCKNX BbIOGOPOB, MOTOMY HTO 3TU M36MpaATENM XK-
ByT B KanudopHum n Texace. 3aTo Bbl Crbilwany o gobbliye
Yrns — TOMIbKO NMOTOMY, YTO Takue Niogu XMBYT B KONEOI0-
LLMXCA LTaTax.

MosTomy 5 BUXKY Hallly 3agady B TOM, Y4TOObI 3Ta cuctema ytpa-
TUa CBOK OCHOBHYIO (pyHKUMIO. OHa (DYHKUMOHMPYET He Tak,
Kak npepgnonaranu otupl-ocHoBatenu. U ato cuctemartmnyecku
He MO3BOMSAET MPe3naeHTy MNpeacTasnaTe AMEpPUKY B LIESIOM.
OTO NpeKpacHbIn NpUMep TOro, Kak Npe3vaeHTbl MEHSIOT CBOO
MOSINTUKY, YTOObI CAENaTb KONEOBIIIOLLMECSH LUTATbI CHACTIMBbLIMMU,
He3aBMCMMO OT TOr0, YTO HYXHO OCTallbHOM YacTh cTpaHbl. [o-
Hanbg Tpamn, Hanpumep, cpagy Xe Nnocre CBOero n3bpaHus npe-
3VOEHTOM 06BbABUIT O BO30OHOBMEHUW BYpeHUs MOPCKUX CKBa-
XXWH. Hepes HecKomnbKko AHen dropuaa nony4duna npedepeHLmn,
notomy 4to dnopupa — 3710 KoneonoLmnes wrat. B To xe Bpe-
Ms Hito-[xepcn n KanudopHus gaxke He 6biun ycnbILwaHbl npe-
3MAEHTOM, NOTOMY YTO KOMY Kakoe Aefio Ao TOro, YTO BOJHyeT
Hbto-Ixepcn 1 KanndopHuio? 3To He KONetoLmecs LWTaTthl.

Taknum 06pas3oM, NOBTOPKOCh, cUCTeEMa paboTaeT He Tak, Kak
JOmxHa 6bina, 1 Bce, 4TO Mbl NpegnaraemM, — 370 NPUMEHATb
COBPEMEHHbIE MPUHLMNMbI, YTOObI cAefnaTth ee Takoln, Kakon oHa
1 6bina 3agymaHa. M Mbl He BUOUM MPUYUH, MO KOTOPbLIM 3TO
HEBO3MOXHO.

A. UsaHoB: Poccua otnpaspHoBana 25-netne KoHcTtuty-
umn. Mbi 3Haem, 4To Bbl Kakum-To o6pa3om yyacTsoBanu
B KOHCTUTYLMOHHOW pechopme. YTo Bam 3anomHunocb us
TOoW pa6oTbl N Kak Bbl oueHuTe TO, 4TO BMAUTE cen4ac?
YTo Bbl symaeTe o cBoel paboTte B Hayane 1990-x rr.? Boin
Jn Kakon-nn6o nporpecc B cyaebHon cpepe? U kakon co-
BeT Bbl Mornu 6b1 gaTtb Ham Ha cnepyrowme 25 neT KOHCTU-
TYLMOHHOMW XN3HU?

J1. Neccwr: 4 HMKak He yyacTBoBan B POCCUMCKUX KOHCTUTY-
LIMOHHbIX pechopmax. 51 HEMHOIO MMeN OTHOLLIEHWE K TOMY, YTO
npowuaoLusno B py3un, HO He B Poccun.



What we all have to acknowledge is that we had no clue
back then how to do this. We had not even prepared
for that clue... That's the standard American view. And
again, we weren't writing the Constitution, so | was not in-
volved in this. But the standard American view back then
was — all we have to do is to take the American Consti-
tution and translate it. Or the German Constitution and
translate it. But the challenge in Russia or in Georgia or
in Eastern Europe in general was not to craft a constitu-
tional text. It was to construct a constitutional democracy.

There had always been institutions called “courts” and
“legislatures” and “executives.” Just like you have them
in the West. But the problem wasn’t the category, the
problem was what was understood by that category.
What was needed was not “judges”; what was needed
was “judges” who thought that their job was to apply
the law, not to worry about what the executive was go-
ing to do if the judge applied the law in a way that the
executive didn’t like. What was needed was norms that
would develop to defend the integrity of the judiciary.

There were many points in my life when | was going
one way or the other, and my life would have been
then rather different.

One moment, when | was in Russia in 1995,
| thought seriously about giving up my career
and becoming a lawyer in Russia.

| wanted to come here and help develop legal clinics at
law schools — not to take on presidential or massive
political power — but instead, to litigate small claims,
like where a police officer did something wrong to an
individual in a small way. That practice would give the
judges the practice of doing the right thing for the right
reason. It would give them the experience of going
home and thinking: | did the right thing. And through
that, you could build a culture and an ethic in small
steps. And that, over time, over a generation, you
could begin to build this expectation of the institution
that is supposed to be independent. | came very close
to actually doing it. But then | realized how stupid | was
with the language, and that | could never learn the lan-
guage quickly enough to be of any use. So, | did not&
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Mbl BCce [OMXKHbI NPU3HaTb, YTO TOr4a Mbl MOHATUSA HE UMENW,
Kak 310 cgenatb. Mbl fjaxe He 6blfiv rOTOBbI K 3TOMY...

L3ATO cTaHAapTHbIN aMepuKaHCKui B3rnag. M onste xe, Mbl He
nucann KoHCTUTYyUmMIo, Tak 4YTO A He ydacTBoBan B 3Tom. Ho
pacxoxen aMepuKaHCKOM TOYKOM 3peHusa Torga Obina Takas:
[OCTaTO4YHO NPUHATE aMEPUKAHCKYIO (M HemeLKKyto) KoHeTu-
Tyumio 1 nepesectn ee. OpgHako npo6nema Poccun, Mpysun
nnu BocTtouHown EBporibl B Lenom 6bina He B pa3paboTke KOH-
CTUTYLMOHHOrO TekcTa. Heo6xoanmo 6b1510 MOCTPOUTL KOHCTU-
TYLIMOHHYIO [EMOKPATHUIO.

Tam Bcerga CyLlecTBOBanu yypexaeHusi, HasbiBaemble cyda-
MW, 3aKOHOZAATENbHbIMU U UCMONHUTENbHLIMM OpraHaMu. Tak
Xe, Kak 1 Ha 3anage. Ho Bonpoc 6bis1 He B CaMOM TEPMUHE, a B
TOM, YTO MOA, HUM MOHMMANOCh. Hy>XHbI 6b171M HE NPOCTO CyAbW,
a cygbu, cunTaroLme, H4To ux padoTta 3akioyvaeTcs B NpUMeHe-
HWW 3aKOHa, a He B 3a60Te O TOM, Kak 6bl CBOMM NPUMEHEHUEM
3aKoHa YroauTb UCMNOMHUTENIbHOW BNacTn. Heo6xoaumbl 6b1n
HOPMbI, KOTOpbIE 3aman 6bl YHeCTHOCTb M HEMOAKYMHOCTb
CynebHbIX OpraHoB.

B MoeW Xn3Hn 6bII0 MHOrO MOMEHTOB, KOrga MHE MpUXoau-
N10Cb BblOUpPaATh TOT WU UMHOW NyTb, U MOS XWU3Hb MoOrmna Obl
ObITb COBCEM APYroW.

Korga s1 6611 B Poccumn B 1995 1., A BCepbe3 3agymarics
0 TOM, 4TOObl 6POCUTL CBOKO Kapbepy M CTaTb HOPUCTOM
B Poccum.

91 xoTen npmexaTb coga M MOMOYb Pa3BUTUIO IOPUANYECKNX
KJIMHVK NPU IOpUaNYecKnx akynbTeTax, — COBCEM He Ans
TOro, YTobbl CTaTb NPE3UAEHTOM UM 06PecTM 6OMbLLYIO MO-
NINTUYECKYI0 BNacTb. 1 XoTen 3aHMMaTbCst HEGONMbLUMMUN UC-
Kamu, Hanpumep 3awmiiartb NIo4er OT NONLENCKOro npoms-
Bona. 970 Hayumno 6bl cygen nocTtynatb NPaBUbHO B CUITY
npaBWsbHbIX NPUYMH, NO3BONNIIO 6bl UM NPUXOONTE OMOW C
MbICbIO: CErOAHA A MOCTYNUI NpaBuibHO. M BOT Tak, war 3a
Larom, Bbl CTPOWAM Obl KYNbTypy U 9TUKY. VI cO BpemeHewm,
Yepes NOKOoNeHne, Bbl MOrn 6bl M3HAYaIbHO OXKAATL 3TOr0
OT UHCTUTYTA, KOTOPbIN JOKEH ObITb HE3ABUCUMbIM. H 6bI
0YeHb 65IM30K K TOMY, Y4TO6bI pelwmnTbes Ha aTo. Ho notom s
NOHSAM, KaK TSXKeNo MHe faeTcs A3blK U YTO A He Bblydy ero
HACTONbKO 6bICTPO, 4TOObI 6bITh NONE3HbIM. U 1 BCe ocTaBun
Kak ecTb.@



