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MpeaBnAMMOCTb AOrOBOPHbIX YObITKOB!

Cratba nocesillleHa aHanu3y npeasuaMMocTv (mpasuna npegBuanMocTy)
Kak Crnocoby orpaHv4eHus pasmepa [OOroBopHbIX YObITKOB. B Hel paetcs
CpaBHUTENbHO-MPaBOBOM 0630p Npasusa NPeasnanMoCcTy B pasfvyHbIX NpaBo-
nopsgkax (PpaHumu, AHrnum, Ml'epmannm), a Takxke paccmarpusaeTcs BeHckas
KOHBEHLMSA O MeXAyHapoOHoW Kynne-npojaxe ToBapoB 1980 r. (nanee Ttak-
Xe — KOoHBeHUWMA) Kak npuMep MeXayHapoOHOro perynupoBanus. 1o MHeHuto
aBTopa, 06LLen TeHAeHUMeln ABNSETCA NPU3HaHNe BOSI CTOPOH B KAa4eCTBE KIto-
4eBOro pakTopa ans ycTaHoBeHNs NpeaBMauMocTu YObITKOB. B cooTBeTCTBMM
C BOMEBbLIM MOAXOAOM Cydy NMyTeM TOMKOBaHWSA OOroBopa HaanexXuT ycTaHo-
BUTb MPSIMOE WUITU KOCBEHHOE MPUHATUE OOMMKHUKOM Ha ce6s1 OTBETCTBEHHOCTU
3a 3KCTpaopauHapHble NocnefcTBuA HapylleHus gorosopa. [pu oTcyTcTBUM
BOMW JOSHKHMKA Ha pacLuMpeHne JOroBOPHOM OTBETCTBEHHOCTU UIY HEBO3MOX-
HOCTW YCTaHOBJIEHUS €r0 BONN PUCK HEOObI4aNHbIX YObITKOB HECET KPeauTop.
B ctaTbe uccnegytotcs 060CHOBaHUS Npasuna npeasuanMocTu: nges crnpases-
NMBOCTN, 3KOHOMUYECKUA aHanua, Bons CTOPOH. [epBble ABa aBToOp HaxoauT
HecoCTosATENbHbIMY, a B NOCnegHeM BUOUT He 060CHOBaHWe NpeasuanMocTu,
a ansTepHaTMBHbBIN el noaxod. ABTOP TakxXe aHannaupyeT COOTHOLLEHWe npea-
BUOMMOCTM YObITKOB C NMPUYNHHO-CNECTBEHHOM CBA3bIO U BUHOM 1 NpeanaraeT
KpUTepun ansa pasrpaHn4eHns aTx Kateropum.

KrroqeBble crioBa: orpaHUYeHue JOroBOPHbIX YObITKOB, MPeaBUANMOCTb,
BUHA, MPUYNHHO-CIEACTBEHHAs CBSI3b

Astop BbIpaxaeT 6aarogapHocts H.b. Illep6akoBy 3a leHHbIE COBETBI M 3aMeYaHUsl, BbICKa3aHHbIE MPY MOJ-
rOoTOBKE Hacrosiieit cratbu, a Takxke M.JI. BamkaTtoBy, A.M. [lupsunnry u H.b. lllep6akoBy 3a BO3MOX-
HOCTb OOCYIUTb Te3UCHl HACTOSIIIEH PaOOTHl B paMKax LIUBUJIMCTHUYECKOTO CIeliCeMUHapa Ha Kadeape rpax-
naHckoro npasa MI'Y um. M.B. JlomoHocoBa
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Foreseeability of Contractual Damages

The article analyses foreseeability (the foreseeability rule) as a method of limiting contractual damages.
It gives a comparative overview of foreseeability rule in different jurisdictions (France, England,
Germany) and also considers CISG as an example of international regulation. It is demonstrated that
the main trend is the recognition of parties’ will as a key factor for determination of foreseeability.
In accordance with the will centered approach, the court, through contract interpretation, must find
direct or indirect acceptance by the debtor of the liability for extraordinary consequences resulting
from a breach of contract. If debtor’s will to expand its contractual liability is absent or impossible to
establish, the risk of extraordinary losses is born by the creditor. The article explores the reasons
for the foreseeability rule: idea of justice, law and economics arguments, will of the parties. The
author finds the first two reasons unconvincing and believes that the latter is not a justification for
foreseeability rule but an alternative to it. Author also analyses relation between foreseeability, fault
and causation as well as proposes criteria for distinguishing these concepts.

Keywords: limitation of contractual damages, foreseeability, fault, causation

BeepeHue

JuTenbHOE BpeMsl B3BICKAHME TOTOBOPHBIX YOBITKOB IO POCCHUICKOMY T'paXkKIaHCKOMY
IpaBy ObLIO 3HAYMTENIBHO 3aTpyaHeHo?. Hauboee ocTpo crosiia mpobiieMa 10Ka3bIBaHUS
TOYHOTO pa3Mepa yOBITKOB U IMPUUMHHO-CJICICTBEHHON CBSI3M MEXIY HapyIlIEeHUEM J0T0-
BOpa ¥ BOBHUKIITMMHU YOBITKAMHU. UMEHHO I10 3TUM OCHOBaHUSIM CYIbI Hal0oJIee 9acTo OT-
Ka3bIBaJIU B yIOBJIETBOPEHMU MCKOB O B3bICKAHMM TOTOBOPHBIX YOBITKOB®, Kak ciiencTsue,
CTOpOHA, MOCTpaIaBIlas OT HapYIIeHUs 00s3aTeIbCTBA, OblIa JUIIEHa BO3MOXHOCTUA B
ITOJTHOM Mepe BOCCTAaHOBUTH CBOI MMYIIIECTBEHHBI MHTepec. Bo3aMelleHre yObITKOB Kak
YHUBEPCAIBHBIN CIIOCO0 3aIMTHI IIpaBa 0Ka3aa0Cch (DAKTUIECKU HEXKM3HECTIOCOOHBIM.

[TepeuncienHble TPOGIEMBbI IPUBEIM K HEOOXOAMMOCTH pechOpMUPOBAHUS MHCTUTYTA
yobITKOB. B KoHIlenuu pa3BuTHs rpaXk1aHCKOTO 3aKoHonaTesibcTBa P, omodpeHHOI
pemienueM Coseta npu IlpesuneHte PO mo xommdukamuum M cOBEpIIEHCTBOBAHUIO
rpaxaaHckoro 3akoHoaateabceTBa oT 07.10.2009 (nanee — KoHuemnuust), Obu1a 3a10XXeHa
nzest Tudepan3aliiy UCTIOJb30BaHUS TAKOTO CPENICTBA 3alllMTHI IpaBa, Kak B3bICKaHWE
yOBITKOB. B yacTHOCTH, OHA conep:kaia MOJOXKEHUS O T0Ka3bIBAHUU pa3Mepa YOBITKOB
«C pa3yMHOI CTeNeHbI0 TOCTOBEPHOCTU» (T1. 5.2 pasaena V), a He MX TOYHOro pa3Mepa.
st obeT4eHusT B3bICKaHUsI YOBITKOB aBTOpbl KoHIIeMIMy rpenjiaraim BBECTU HOPMBI
0 KOHKPETHBIX U aOCTPaKTHBIX yObITKaxX (1. 5.3 pa3aena V).

2 CM.: Esmees B.C. Bo3MmellieHre YOBITKOB KaK BHMJ OTBETCTBEHHOCTHM B KOMMEPUECKOM NesATebHOCTU. M.,
2005. C. 9.
3 CM.: Bpaeunckuit M. U., Bumpsanckuii B.B. JloroBopHoe rnpaBo. OO0Lue nojoxeHus. 3-e usll., crepeoturt. M.,

2001. C. 395. HTepecHoO, 4TO 3Ta Xe mpobiieMa ObUIa XapakTepHa U JIJIsl TOPEBOIIOIIMOHHOTO 3aKOHOIATE N b-
ctBa (cM.: ['paxnanckoe ynoxenue. [Ipoekr / nmon pen. .M. Tiotpiomosa; coct. A.JI. Caatunan. CII6., 1910.
T.2.C.251).
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Wnen, 3anoxennsie B KoHLemmu, ObUIN CHAaYajIa BOCIIPUHSITHI CYIeOHOM PaKTUKOI?,
a 3aTeM YUYTEeHBI IIpY peOpMUPOBAHMM I'PaXKIAHCKOI0O 3aKOHoAaTe bcTBa’. Tak, B 1. 5
cT. 393 'K P® Haiia cBoe BOILIOLIEHME HOPMAa O pa3yMHOM CTaHAapTe TOKAa3bIBAHMS
pa3mepa yOBITKOB, a B CT. 393.1 ObLIM 3aKpeIUIeHbl aOCTPAKTHBIN M KOHKPETHBIN CIIOCO-
OBl ICUMCIICHUS YOBITKOB.

Takoe mpaBoBOe peryIMPOBaHUE NEMCTBUTEIBHO MTO3BOJISIET B ITOJTHOM Mepe BOCCTAHO-
BUTb HapylleHHbIe MpaBa. OIHAKO ClIeAyeT MOMHMTD, YTO Y KaXI0i MeIaliu eCTh IBe
CTOPOHBI. [IpUHIINIT ITOJTHOM KOMITEHCALIUU YOBITKOB, B COOTBETCTBMH C KOTOPBIM Kpe-
JUTOP IOJIKEH OBITh MOCTABJIEH B MOJIOXEHNE, B KOTOPOM OH HAXOMMJICS Obl, €CJIU Obl
00513aTeTbCTBO OBUTO MCTIOJTHEHO HaIUTeXaIllMM 00pa3oM®, He SIBIISIeTCST aGCOTIOTHBIM.
OH Bcerna A0JKeH ObITh YpaBHOBEIIIEH ONpeaeIeHHbIMU OrpaHUYeHUSIMU. VX Hamnuue
XapaKTepHO Kak JJIis1 TI000H MPaBoOBO CUCTEMBI, TaK U JUTSI MEKIYHAPOIHOTO MPAaBOBOTO
perynupoBaHus’. Tak Kak pedopMupoBaHUE TPAKTAHCKOTO 3aKOHOAATEIHLCTBA CO3MANIO0
peallbHyl0 BO3MOXKHOCTD JUTS B3bICKAHUST YOBITKOB, BOIIPOC O Pa3yMHOM OTPaHUYEHUM
MPUHIIMIIA TTOJIHOM KOMIIEHCAIIMU OCOOEHHO aKTyasleH.

OmHUM U3 OTpaHMYMTENICH IPUHIIUIMA ITOJTHOTO BO3MEIICHUS SIBIISICTCS IIPEIBUIM-
MOCTb JOTOBOPHBIX YOBITKOB®. [IpMHIUIT IPeABUAMMOCTU XapaKTepeH IJIsi MHOXECTBa
HallMOHAJIbHBIX IIPaBOMNOPSIAKOB U MeXAyHapoaHoro peryaupoBanus’. B Poccuiickoi
Denepannu KoHnenms mpemiaraia 3aKpeuTh IPaBUIO IPEIBUINMOCTU TOTOBOPHBIX
YOBITKOB CJICHYIOIINM 00pa3oM: «JloJDKHMK, HapYIIMBIINK TOTOBOp, HE JOJIKEH BO3-
MeIIaTh yiepo, KOTOPHIM OH HE MPeaBUIS U HE TOJDKEH ObLT pa3yMHO IIPeABUICTD
TIpY 3aKTI0YCHUH TOTOBOPA KaK BEPOSITHOE ITOCISACTBUE €TI0 HApYIICHUs» (TIOMI. «0»
n. 5.2 pazgena V). OnHako npu BHeceHun uaMeHenuii B 'K P® ot 3T0if HOpMBI OT-
Kazanauch. B nurepartype npakTuyecku HEBO3MOXKHO HAWTU KaKOTro-J11u00 000CHOBaHUS
TaKOI0O pelleHs 3aKOHOoaTeIsl. MOXHO BCTPETUTD JIMIID YTBEPXKACHUS, HOCSIIUE T0-
BOJIbHO 001t xapaktep. Hanpumep, J1.B. JloOpaueB muileT: «...y 3alagHbIX YYEHBIX
JMaHHBIE HOPMBI BBI3BIBAIOT OOOCHOBAaHHBIC BO3PAXKEHMS, YTO B KOHEYHOM CUETE YUJIU
poccuiickue pazpaboruyrku KoHLenuuu, 1 B UTOre HOpMbl O PEeIABUIUMOCTU YOBITKOB
He ObUIM BKJIIOYEHBI B IIPOEKT M3MeHeHN»'?. B cBsI3M ¢ 3TMM BecbMa MHTEPECHO M3Y-
YUTH SIBJICHUE IIPESABUINMOCTH YOBITKOB B CPABHUTEILHO-TIPABOBOM KOHTEKCTE C IICJIBIO
BBISICHUTD, IEHCTBUTENIBHO JI OTKA3 POCCUIMCKOr0 3aKOHOAATEISI OT YKa3aHHO HOPMBI

00OCHOBAaH.
4 CM., Hanp.: moctaHosieHue [pesumuyma BAC P® ot 06.09.2011 Ne 2929/11.
3 Namenenust BHeceHbl B 'K PO ®enepanbabiv 3akoHoM 0T 08.03.2015 Ne 42-D3.
6 CM.: bpaeunckuiit M.U., Bumpsanckuii B.B. Yxa3. cou. C. 347.
7 CM.: Komarov A. The Limitation of Contract Damages in Domestic Legal Systems and International Instru-

ments // Contract Damages: Domestic and International Perspectives / ed. by D. Saidov, R. Cunnington. Ox-
ford, 2008. P. 246—248.

8 3nmech U majnee MOJ MPEIBUAUMOCTHIO YOBITKOB TOHMMAETCS MCKIIOUUTENbHO MPEIBUAUMOCTD JOTOBOPHBIX
YOBITKOB.

i Treitel G.H. Remedies for Breach of Contract: A Comparative Account. Oxford, 1988. P. 143—207.

10 Jlobpaues /1. B. Pa3BuTre MHCTUTYTA BO3MEILIEHMS YOBITKOB B CBETE MOAEPHU3ALMU POCCUIACKOTO IpaxkIaHCKO-

IO 3aKOHOJATeJIbCTBA: Hay4.-TIpakT. mocobue. M., 2012. C. 224.
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Kpome Toro, mHTEpec K TaHHOM TeMe OOYCIIOBJIEH M TEM, YTO HECMOTPSI Ha OTCYTCTBHE
B 3aKOHE HOPMBI O IPEABUINMOCTH YOBITKOB, OHA CMOTJIA IIPOHUKHYTH B CyIeOHYIO MpaK-
TUKy. Tak, B OGHOM U3 Aej1 ObLIO MPSIMO YKa3aHO: CyAeOHast KOJUIErHsl COTJIallaeTCs C BbI-
BOJIOM Cy/1a IEPBOM MHCTAHLIMM O TOM, UTO UCTLIOM MTPH 3aKJIIOUYEHUU TOTOBOPA MOCTaBKU
HapylleH IPUHLINIT «IIPEABUINMOCTH YOBITKOB», a TAKXKe KOCBEHHO (DaKTUYECKU YBEIH -
YeH pa3Mep OTBETCTBEHHOCTH ITOKYIATEJS 110 JOTOBOPY 63 yueTa ero BoJen3bsIBIeHUs !,

B cuity Toro, 4To peaBUAMMOCTD JOTOBOPHBIX YOBITKOB HE Hallla HOPMAaTUBHOTO 3a-
KpeTUIeHUs B TpaXkIaHCKOM 3aKoHoaaTebcTBe Poccuiickoit denepalinu, 3Ta TeMa roka
HEeIO0CTaTOUYHO pa3paboTaHa pOCCUMCKUMU YYEHBIMU. DTOM MpobdiemMe MOCBITUIN CBOU
crateu [.B. AdbaHnacweB, B.B. baitbak, A.C. Komapos, B.B. CepakoB. MHocTpaHHas u-
TepaTypa [0 3TOMY BOIIPOCY ropasio GoJjice obIIpHa'2,

OCHOBHOI 1I€JTbI0 HACTOSIIETO UCCICIOBAHMS BBICTYIIACT TEOPETUICCKII aHAIN3 IIPSI-
BUIMMOCTHU YOBITKOB KaK CITOCO0Aa OTpaHMYCHUSI TOTOBOPHOI OTBETCTBEHHOCTH. B CBsI-
31 C 9TUM CTaBSTCS CICAYIOIINE 3aMaul: IIPOBECTH CPAaBHUTEIHLHO-IIPABOBOE MCCIIEHO-
BaHUE ITON Kareropuu 1isi opMUPOBaHUS OOILIETO MPEACTABICHUS O HEll, BBISICHUTD
000CHOBaHME MIPaBUJIa IPEIBUINMOCTU ¥ B KOHEUHOM cueTe ChOpMYIMPOBATDH IIOHSITHE
MPEeIBUINMOCTHU YOBITKOB, OTTPAHIUYMB 3Ty KATETOPUIO OT CMEXHBIX.

1. CpaBHUTENbHO-NPaBOBOE UCCIiefoBaHe NPeaBUAUMOCTH
[OrOBOPHbIX Y6bITKOB

1.1. ®paHuusa

[IpaBuiio NpeaBMAMMOCTU OEpeT Havyajao B 310Xy puMcKoro mpasa'’. B 531 r. ummnepa-
top KOcTUHMAH u3nan 3AUKT 06 OrpaHUYEHUU BO3MOXHOCTU B3bICKAHMS JTOTOBOPHBIX

1 CM.: mocTaHoBJIeHUEe JIeBSITOrO apOUTPasKHOTO aneUIsiiMoHHOro cyaa ot 19.10.2015 Ne 09AI1-41069/2015 mo
neiny Ne A40-25617/15.

12 Cwm.: Chitty J., Beale H.G. et al. Chitty on Contracts. 30" ed. London, 2008. Para. 26—059; Danzig R. Hadley
v. Baxendale: A Study in the Industrialization of the Law // The Journal of Legal Studies. 1975. Vol. 4. P. 282;
Eisenberg M.A. The Principle of Hadley v. Baxendale // California Law Review. 1992. Vol. 80. P. 563—613; Fer-
rari F. Comparative Ruminations on the Foreseeability of Damages in Contract Law // Louisiana Law Review.
1993. Vol. 53. P. 1257—1269; Hoffimann L. The Achilleas: Custom and Practice or Foreseeability? // Edinburgh
Law Review. 2010. Vol. 14. No. 1. P. 47—61; Saidov D. The Law of Damages in International Sales: The CISG
and other International Instruments. URL: http://www.cisg.law.pace.edu/cisg/biblio/saidov5.html; Kramer A.
An Agreement-Centred Approach to Remoteness and Contract Damages // Comparative Remedies for Breach
of Contract / ed. by N. Cohen, E. McKendrick. Oxford, 2004. P. 249—286; McKendrick E. Contract Law: Text,
Cases and Materials. 5" ed. Oxford, 2012; Markesinis S.B., Unberath H., Johnston A. The German Law of Con-
tract. A Comparative Treatise. 2" ed. Oxford, 2006; Marsh P.D.V. Comparative Contract Law: England, France,
Germany. Aldershot, 1994; Perillo J.M. Robert J. Pothier’s Influence on the Common Law of Contract. Ford-
ham University School of Law Research Paper. 2004. Ne 63. P. 4—8; Posner E.A. Contract Remedies: Foresee-
ability, Precaution, Causation and Mitigation // The Encyclopedia of Law and Economics / ed. by B. Bouckaert,
G. De Geest. Cheltenham, 2000; Pothier R.J., Evans W.D. A Treatise on the Law of Obligations, Or Contracts.
London, 1806; Treitel G.H. Op. cit.; Vékds L. The Foreseeability Doctrine in Contractual Damage Cases. URL:
http://www.cisg.law.pace.edu/cisg/biblio/vekas.html.

13 CwM.: Ferrari F. Op. cit.
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YOBITKOB OBYKPATHBIM pa3mepoM (in duplum). I3maHue 3TOro akTa CBUACTEIBbCTBYET O
TOM, 9TO YK€ B TO BpeMsI B 000pOTe CII0XKIIACH IIOTPEOHOCTD OTPaHUYCHUS pa3Mepa 10-
TOBOPHBIX YOBITKOB. OMHAKO HUKAKOIO TEOPETUYECKOrO0 0OOCHOBAHUST JAHHBII 3IUKT
He noJyuyuj. B 4yacTHOCTU, OCTaoCh HEM3BECTHBIM, IToYeMy ObLT U30paH UMEHHO JBY-
KpaTHBIA pa3Mep.

Bo ®panuuu, mpaBoBas crcTeMa KOTOpPOM BOCIIPMHSIJIa MHOTOE M3 PUMCKOTO TIpaBa,
MepBoOe TeopeTUYecKoe OOOCHOBaHWE TPABWIO TPEABUAMMOCTU ITIOJYYWIO B paboTe
1. TromyneHa Tractatus de eo quod interest*. B ocHOBE pMCKOIO OrpaHUYEHMs in duplum
OH YCMOTpEJT pean3alnio 60jee IMMPOKOTo MPUHITUIIA, a UMEHHO: CIIpaBeIIMBON U pa3-
YMHOU ITpX HapyIIEeHWH JOTOBOPA SIBJISICTCST KOMITEHCAIVS JIUIIB TeX YOBITKOB, KOTOPHIE
OBLTH TIPEABUANMEL. BOT HECKOJIBKO M3 IPUBOIMMEBIX UM B CBOEM TPYIE ITIPUMEpPOB'>.

I1ponaselr 1o 4OroBopy KyIUIM-IIPOAAXKU MepenaeT MOKyIaTe o JepeBsIHHbIe OajlKu, He
3Hasl MpY 3TOM, [0 KaKOMY Ha3HAuY€HUIO OHU OYAYyT MCHOJb30BaHbI TpUOOpETATEIEM.
IToxkynaTenb UCIIOJB3YET UX IJISI CTPOUTENLCTBA KMI0ro Joma. Ho 6anku okKa3blBalOTCsI
HeHaJIeXXallero KauyecTna IS 1ieJieii BO3BeIeHUSI TaKOM ITOCTPOMKY M BHI3BIBAIOT €€ 00-
pylIeHUE, a TaKXXe Topuy Haxosllelcs: B JjoMe Mebenu. B naHHOM cllyyae moKyIaTeiab
MOXET B3bICKATh JIMIIb PA3HULLY B LIEHE MEXY MPOJaHHBIMU OaIKaMU U OajlKaMu Hall-
JieXalllero Ka4ecTBa, HO He Te YOBITKU, KOTOPhIe TIOHEeCEHbI UM B pe3yabTaTe O0pyILIeHUS
noma. 1. TromysieH apryMeHTUpYeT 3TO TeM, UTO IpoaaBell He 00s13aH ObLI 3HATh 00JIb-
111e, YeM IOKyIaTesb, 1 He MOT IIpeaBUAETh HACTYIUIEHUE TaAKUX MOCIEICTBUNA.

TTpOoTUBOIOIOXHYIO MO3ULMIO CIEAYET 3aHATh MPU APYTruX oocTosiTenbcTBaXx. HeMHoro
W3MEHUM IIePBYIO CUTYallUIO Y MPEACTaBUM, YTO MPOAABELl 3HAJ O IJIaHaX MOKymaTesst
H, KPOME TOTO, CaM SIBJISUICS TUIOTHUKOM, T.€. OBbUT OCBEIOMJIEH O TOM, KAKOTO Ka4eCTBa
JIOJDKHBI OBITh OaJIKY 711 CTPOUTENBCTBA KUJIOTO ToMa. B 3ToM ciydae mponaseln oyneT
00513aH BO3MECTUTh YOBITKM, BbI3BAHHBIE 00OpYyIlIEHUEM ToMa. B HUX BOWIYT U yOBITKH,
BbI3BaHHbIE THOEBIO MEOEIU, TaK KakK JII0OOI pa3yMHBIN YeJIOBEK MOXET MPEeNBUACTD,
YTO JIULIO, CTPOSI KUJIOU IOM, Pa3MECTUT TaM MeOETb.

HeTpynHo 3aMeTHTh, 9TO pellieHre 000MX Ka3yCOB 3aBUCUT OT OTBETA Ha BOIIPOC, MOTJIO
JIV YUTM TOJIKHO JIM OBLJIO JIMIIO, HApYIIMBIIEEe TOTOBOPHOE 00S3aTeIbCTBO, IIPESIBUICTD
HACTYIIMBIINE ITOCICACTBUS.

Touka 3penus 1. JiomyneHa 6bi1a mosaHee passuta P.2K. Tlotee'. TIpeaBuauMocTb
JIOTOBOPHBIX YOBITKOB B paboTe, HAITMCAaHHOK UM coBMecTHO ¢ Y.Jl. OBaHcOM, pa3pa-
0oTaHa ropasno noapodbHee. Ha ocHoBe ero pa3MblIliIEeHUIA MOXHO BBICTPOUTH OIpee-
JIEHHYIO CUCTEMY.

P.XK. IToTbe MCXOMUT U3 TOTO, YTO HEJIB3SI BO3JIAraTh Ha JIUIIO, JOITYCTHBIIICE HAPYIIICHUE
00513aTeNIbCTBA, OTBETCTBEHHOCTh a0COIIOTHO 3a BCE YOBITKH, SIBIISIIOIIMECS €TO CIICII-

14 CwMm. 06 atom: Cepakog B.B. Victopuieckrie acieKThI MPeABUANMOCTH YOBITKOB. COOTHOIIEHNE TIPEABUINMO-
CTH YOBITKOB B cT. 74 BeHckoit koHBeHLMM 1980 r. u pereHuu no aeny Hadley v. Baxendale // BecTHuK rpax-
nmaHckoro rnpasa. 2012. Ne 6. C. 289—301.

15 IMpusonsitcst io: Pothier R.J., Evans W.D. Op. cit. P. 93—94.
16 Ibid. P. 91.
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ctBueM. [loaToMy s Liejieil orpaHMYeHus] pa3Mepa OTBETCTBEHHOCTU OH IIpeiaraet
PYKOBOJCTBOBAThCS CJASIYIOIIMMU IPAaBUIAMMU.

Hapnexur paznuyath 1Ba BUaa HapylIeHUs JOTOBOPHBIX 00s13aTeNbCTB: 1) COMpPsSKeH-
HOEe ¢ 0OMaHOM, HeTOOPOCOBECTHOCTHIO (dol); 2) HEYMBILIIJICHHOE.

B TICPBOM CJjiydyac npaBuio NpeABUANMOCTU HE MOAJICKUT NMPUMECHCHUIO. HI/IHO, 011y~
CTUBIICEC HAPYIICHMUEC, 6YHCT HECTU OTBETCTBECHHOCTDL 3a BCC €ro IocjJacaCTBHA. Pa3Mep
y6BITKOB, noajeXxalux BOBMCIICHUIO, 6YJICT OI'PaHUYCH JIUIIb HpI/I‘II/IHHOﬁ cBa3blo. Tak
KaK BCE SBJICHUS OEUCTBUTEIbHOCTHU B3aMMOCBA3aHbI, IpUYMHHAaA CBA3b MOXET ITPO-
CTUPATLCA CKOJIb YITOAHO JAJICKO M TOJILKO Cyabd p€laacT, rac B €€ pa3BUTUU CIICAYET
NOCTaBUTL TOUKY. Takoe xecTkoe peHICHUC 00bBsICHSIETCS TEM, UYTO ITpaBUJIO NMMPECABUIN-
MOCTHU HaAIIpaBJCHO Ha 3allUTy JMla, JOITYCTUBIICTO HAPYILICHUE obs3arenbcTBa. Ecin
K€ 3TO JIMLIO BelneT cedst HC[[O6pOCOBCCTHO, OHO JIMILIAETCS TOU JIbI'OTbI, KOTOPYIO €EMY
npeaocTaBujio ImpaBo.

Bo BTOpOM ciyyae npaBuio NMpeaBUAMMOCTU MOMIEXKUT MpuMeHeHuto. Ho mwist Toro,
YTOOBI YCTAHOBUTH HaJWUME MPEeIBUANMOCTU, TpedyeTcs nuddepeHIIMpOBaHHbBIN MO -
Xo[. 31ech HEOOXOAMMO pa3InyaTh ABe CUTyallMu: 1) MOCIeICTBUS HapylIeHUs 00s13a-
TEJIbCTBA CBSI3aHbI C TIPEAMETOM JOTOBOpPA; 2) MOCIEACTBYS HapyllIeHUsT 00s13aTeIbCTBA
He CBsI3aHbI C TIPEAMETOM JIOrOBOpa (BHELIHUE MOCIEACTBUS ).

YObITKM B IepBOI CUTyallMK Bcerna OyayT MpeaBUAMMBI. Tak, eclii OgHO JIMLIO 00si3a-
JIOCH TIepeaaTh JIOIIAAh TI0 JOTOBOPY KYIUIM-TIPOIaKK, HO HE BBIITOJHIIO 3TOTO, a IIcHA
Ha JIOIIaNeil yBeIMYMIach, TO MOTEPIIEBIIAs CTOPOHA MOXET TpeOOBaTh B3BICKAHUS
YOBITKOB B pa3Mepe pa3HUIIBI MEXKIY [IEHOM JIOIIAaN, OIPEIeICHHON B JOTOBOPE, 1 PhI-
HOYHOI1 LieHoi1".

YOBITKM XK€ BO BTOPOI CUTYallMH IO OOIIEMY IIPaBUIIY SABJISIOTCS HETIPESABUIUMBIMU 1
He TIo[JIeXaT Bo3MelleH!0. K mpumMepy, 1o o0s13aJ10Cch OTBE3TH CBSIIICHHUKA K Me-
CTy OTIpaBJICHUS CITY:KOBI. OMHAKO BBHIIIOJTHUTH 3TO 00S13aTEILCTBO €My HE yIAJI0Ch: 10
JIOpOTe JIOIIAab MOABEPHYJIA HOTY M CBSIIEHHUK, OIO3[aB, JIMIINJICI 0OCIIaHHOTO 3a
cinyx0y BosHarpaxaeHus'®. IlociencTsue HapyiieHus: (yIpaTa CBSIIEHHUKOM BO3Ha-
IpakIeHNS) He CBSI3aHO C IIpeaIMeTOM AoroBopa. I1oaToMy B JaHHOM ciTydae YOBITKH He
SIBIISTIOTCS TIPEABUINMBIMU U HE TIOMJIEKAT BO3MEIICHHUIO.

OnHako B omMpedeieHHbIX Clydasx, Jaxe eClU MOCIEACTBUSI HapylleHUs 00s3aTellb-
CTBa SIBJISIFOTCS] BHEIIHUMU, YOBITKY JOJKHBI OBITH BO3MEIlEHBI B TTOJTHOM pa3Mmepe. Ha
OCHOBaHMU YEro MOXET OBbITh paclliipeHa OTBETCTBEHHOCTD JIM1IA, HAPYILIUBILIETO 00sI-
3atesibcTBO? P.2K. IloThe cunTaeT eMMHCTBEHHLIM TAKMM OCHOBAaHMEM BOJIIO JIUIIA, JO-
MYCTUBILIETO HapylIeHre 00s13aTesIbcTBa. B MOMEHT 3aKJIIoueHMsT JOTOBOpa OHa IOJIKHA
OBbITh HaIlpaBjieHa Ha MPUHSITUE OTBETCTBEHHOCTU 3a 3TO BHElIHee TociieactBue. s
WJUTIOCTpALIMM 00paTUMCS K YK€ OIMMMCAaHHOMY Ka3ycy, KOrja JIMLO 0053aJ10Ch OTBE3TU
CBSIILIEHHMKA K MECTY OTIpaBieHus ciayxonl. [lepeBo3unk OyneT obsi3aH BO3MECTUTh
YOBITKM, 00pa30BaBIlIMecs B pe3yJibTaTe OMO3AaHUsI CBSILIEHHUKA K MECTY CIYKObI, €CJIn
OH B MOMEHT 3aKJIIOUeHMUS JOTOBOpa MPSIMO MPUMET Ha ce0s1 pUCK 3TUX MOCAEACTBUIA.

17 CwM.: Pothier R.J., Evans W.D. Op. cit. P. 91.
18 Ibid. P. 92.
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[MpuHsSTHE TTOTOOHOTO pHCKa MPE3IOMUPOBATHCS HE MOXET, HEOOXOIUMO BOJICU3bSIBIIC-
HUE TIepeBO3YMKa.

P.2K. IToTtbe npeamnojaract BbIBEACHUEC 3TOU BOJIM HE TOJIBKO HaIlpAaMYy10 U3 TCKCTa 10ro-
BOpa, HO M U3 MOBCACHUA CTOPOH, KOTOPOEC Y PA3yMHOI'O YE€JIOBCKAa MOXET CO34aTh OITpE-
nejieHHbIe oxunaHus. K IIpUMEDPY, €CJIN apC€HAO0AATC/Ib CAACT AOM apCHAATOPY MMCHHO
IJId pasMCIICHMA B HEM 'OCTUMHUIIBI, TO B CJIy4a€ 3BUKIIMKW ap€HaaTopa OH 6y,[[€T 00s13aH
KOMIICHCHMPOBATb HE TOJILKO 3aTPaThl, ABJIAIOIINECA CCTCCTBEHHBIM CJICACTBMEM HApPyIIC-
HUA JOroBopa (Haan/IMep, 3aTpaTtbl, CBA3aHHbIC C BBIE3OM U3 HOMEH_ICHI/IH) , HOH Y6I)IT-
K B CBA3U C HOTCpCﬁ KIIMEHTOB, €CJIN ap€HIaTOp HE HalaeT MOAXOOSIIEro IIOMEIEHUS
B TOM XK€ paﬁOHe. D10 O6YCJ'IOBI[€HO TEM, YTO TaKMUE IMTOTEPU OBbLIU npeaBuIMbIMN Ha
MOMCECHT 3aKJ/IIOUYCHUA O0TOBOpaA. ApeH,E[O,Z[aTCI[I) 3HaJI, AJIdd 4€T0o ap€HOIaTOop 3aK/II04YNI 10-
TOBOpP ap€HAbl, 1 CO3HATCJIbHO IIPUHAJI HA ce0s1 aTOT PHUCK ITIpH 3aKJIIOYCHUHN JOTroBOpa.

Pa6ota P.2K. IToTbe oKka3ana orpoMHOe BIMSIHME Ha pa3BUTUE (PPaHIIy3CKOTO TpaxkKaaH-
CKOTO 3aKOHOJATeJIbcTBA. Teopus MpeABUAMMOCTA B TOM BUE, B KAKOM OHa OblIa 13-
JIOXKEHa y4yeHbIM, OblIa B MOJHOM Mepe BochpuHsTa ['paxkmaHcKuM Komekcom PpaH-
mun (nanee — MI'K)". Cormacno c1. 1150 ®I'K nomkHUK 006513aH BO3MECTUTD JIMIID T
YOBITKM, KOTOPBIE OBLIN MPEIBUIUMbI MJIM KOTOPHIE MOXHO OBbLIO IMPEIBUIETH B MOMEHT
3aKJIIOYEHUSI TOrOBOPA, €CJM TOJBKO 00S3aTeIbCTBO HE OKAXeTCs HEUCITOJIHEHHBIM B
pe3yJbTaTe YMbIC/IA 3TOT'O JIM1Ia. DTO MOJIOXKEHUE JOJKHO TOJKOBAThCS B COBOKYITHOCTH
cocT. 1151, KoTopast yka3bIBaeT, YTO U B TOM C/Iy4yae, KOTJa CorjlallieHUe He UCTIOTHSIET-
s B pe3yJIbTaTe yMbIC/IA JOJDKHUKA, YOBITKM JOJDKHBI BKJIIOYATD JIMIID TO, YTO SIBJISIETCS
MPSIMBIM U HEITOCPEICTBEHHBIM CISACTBUEM 3TOTO HEUCIIOTHEHUS Y,

JanbHENIMX TeopeTHIecKnX pa3paboTOK 3TOH MpoOIeMbl HAWTU HE ymanoch. Tak,
JI.K. Mopannbep?', E. Togama??, M. TTnssHuons? B cBoMX paboTax He JaloT pa3BepHY-
TOTO aHaJIM3a JaHHOTO Borpoca, Tpu 3ToM JI.2K. MopaHabep MpssMo OTCHUIAET K TPYILY
P.2K. TTotse. Bo3moxxHO, 3T0 00ycI0OBIEHO TeM, 4To BO PpaHIIUM TIPU ONpeaeeHUN
pasMepa YOBITKOB GOJIBIIYIO POJIb UTPAET CYIEHCKOe YCMOTpeHe?,

TeM He MeHee ompenesieHHbIe CBEIEHUS O MPEIBUIUMOCTU YOBITKOB MOXHO TOYEpII-
HYTh M3 COBPEMEHHBIX uccienoBaHuii?. Teopus, BeipadbotanHas P.2K. IToThbe, Obuia

20

21

22

23

24

25

Cwm.: I'paxnanckuit koneke @panuuu (Koneke Hamosneona) ot 21 mapra 1804 r. (C M3M. 1 J0T1. IO COCTOSTHUIO
Ha 1 cenTs16ps 2011 r.) // CIIC «KoHcynbranTIlnoc».

B cBsi3u ¢ Macira6Hoit pedopmoit 2016 1. ¢r. 1150 u 1151 AT'K 6b1M 3aMeHEHbI COOTBETCTBEHHO CT. 1231-3
u 1231-4 ®I'K (URL: https://www.legifrance.gouv.fr). PerynmupoBaHue cyiecTBeHHBIM 00pa3oM He U3MEHU-
Jock. EMMHCTBEHHBIM HOBOBBEICHUEM CTAJIO TIPUPABHUBAHKE IPYOO HEOCTOPOKHOCTHU K YMBICIY JUTS LeJIei
TMPUMEHEeHMs! IpaBuiIa NpeaBUaIMMocTi. CiiefyeT OTMETUTh, YTO 3Ta HOBeJUIA JIUIIb 3aKpenuia yKe CI0XUB-
IIyIOCs CYNeOHYIO TIPAKTUKY (CM. CHOCKY 26).

CM.: Mopandvep JI.2K. Tpaxnanckoe rpaBo @panrmu. T. 2 / miep. ¢ dp. E.A. @neitmmi. M., 1958. C. 335.
CM.: Todams E. O61ias teopus obsizatenbeTB / nep. ¢ ¢bp. M.b. Hosuukoro. M., 1948. C. 395.

CwMm.: Inanuons M. Kype dpanity3ckoro rpaxnaHckoro npasa. Y. 1: Teopust 06 obsizaTenbcTBax / mnep. u npe-
nuci. B.IO. l'aprmana. [lerpokos, 1911. C. 39—41.

CwMm.: Marsh P.D.V. Op. cit. P. 326—329.
CM.: Marsh P.D.V. Op. cit. P. 310—350; Nicholas B. The French Law of Contract. Oxford, 1992. P. 228—231.
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JleTaIu3UupoBaHa U pa3BUTa CyAeOHOM IpakTUKOM. XOTeaoch Obl 0OpaTUTh BHUMAaHUE
MMEHHO Ha HOBbIE MOMEHTHI, TIPUBHECEHHBIC €ii TT0 CpaBHEHUIO ¢ yuyeHneM [loTbe.

CornacHo MHeHuto P.2K. [ToTbe, KpuTepuii NpeABUAMMOCTH He TOJIKEH TTPUMEHSITHCS,
€CJIM HapyllleHue JIMIIOM 00s13aTesIbCTBa BhIpaxaaoch B oOMaHe (do/). B coBpeMeHHOI
¢paHLy3CcKO# cyneOHOI NMpaKTUKe MOHsITUE do/ B OTHOIIEHUU MPEeIBUAUMOCTU BKIIIO-
JaeT B ce0s Kak yMBICE], TaK U TPyOyl0 HEOCTOPOKHOCTHY. DTO 03HAYaeT, 4yTo chepa
cllyyaeB, KOTma KpUTEpUid TIPeIBUIMMOCTHY He TOMIEXKUT MTPUMEHEHUIO, CYIIECTBEHHO
pacimpuiach.

Takxxe HEOOXOOAUMO OTMETHUTh, UTO B CYAEOHOM MPAKTUKE YCTaHABIUBAETCS, YTO IIPe/-
BUIMMbBIM IOJIKEH OBITh HE THUIL, a pa3Mep YOBITKOB? . DTUM (paHILy3cKasl IPakKTUKa OT-
JIMYAETCS OT aHIVIMIACKOI?® ¥ MpaKTUKU MpUMeHeHUs] BeHCKOM KOHBEHLIMU O MEXIyHa-
POIHOI KyIule-ipoaaxe ToBapoB 1980 r.?

OlieHKa NPeABUAMMOCTU OCYILECTBIISIETCS UCXOMS U3 KPUTEPHUS pa3yMHOIoO YesloBeKa.
OpnHako Npu 3TOM CyOBEKTUBHBIN (haKTOP HE OKA3bIBAETCS ITOJTHOCTHIO UCKITIOUEH: yUe-
Ty TOUIEXXAaT MPUHAMIEKHOCTD JIMLIA K ONIpeieJIEHHOM IpymIe U TpeOoBaHUS, MPeabsiB-
JisieMble K 3TOI TpyIIe KaK y9aCTHUKaM IpaXIaHCKOTo 00opoTa.

Takum o6pazom, 00001LIUB TeopeTuueckue pazpadbotku P.2K. ITorbe u coBpeMeHHYIO
(bpaHIy3cKyIO CyneOHYIO TPAaKTUKY, MOXKHO CIIEJIaTh CICAYIOIINE BEIBOIHI.

[MpumeHeHne KpUTepyrs MPEeABUANMOCTH UCKITIOYaeTCs, KOTIa BUHA JOJKHUKA B Hapy-
IIEHWM TOTOBOpPa BhIpakeHa B (hopMe yMBICIAa WJIA Tpy0oil HeoCTOpoXKHOCTH. Pa3mep
OTBETCTBEHHOCTH OYIET OrpaHUYEH JIUIITb TPUUYUMHHOM CBS3bIO, yCTAaHOBJIEHNE KOTOPOIA
OTHOCUTCS K YCMOTPEHUIO CYIbH.

Bo Bcex ocTajbHBIX Clydyasx CJIeOyeT pasrpaHMYMBATh CUTYalldM, B KOTOPBIX MOCIICI-
CTBHSI HApYIICHUSI 00s13aTeIbCTBA CBSI3aHBI I HE CBSI3aHBI C IIPeIMETOM JoToBopa. Ecim
€CTb CBSI3b C MPEIMETOM JOTOBOPA, TO YOBITKM BCeTa MPeIBUANMEL. Eciin HeT — yOBITKH
110 00IIIeMY TIpaBILTY IIPU3HAIOTCS HENIPEABUANMBIMU. ICKITFOUeHNIEM SIBJISTFOTCST CUTYya-
MU, KOTOa JUIIO, HApYIIMBIIEe TOTOBOP, B MOMEHT €ro 3aKIIOUEHUS IIPSIMO MU KOC-
BEHHO IIPUHSUIO HA ce0sT OTBETCTBEHHOCTD 3a 3TU HACTYIUBIINE TIOCICACTBHSI.

[TpenBUAMMOCTD OonpeaesieTcsl Ha MOMEHT 3aKJIIOUeHUsI JOroBopa, a He Ha MOMEHT Ha-
pYILIeHUs 00s13aTeIbCTBA.

HJIH onpeacJaCcHUA NMpEABUANMOCTH UCITOJb3YCTCA COUCTAaHUC CY6'bCKTI/IBHOFO U 00BEK-
TUBHOI'O KPUTCPUCB. HpI/I 3TOM OO0JIbIIIOE 3HAYCHUE IpruaacTCa HE TOJIbKO 3HAHUIO CTO-
POHBI 00 OIIPEACJICHHBIX O6CTO${TCJIBCTB3.X, HO 1 BOJIE CTOPOH, HpOHBHCHHOfI B MOMCHT

3aKJIIIOYCHUA JOroBopa.
2 Cwm.: Marsh P.D.V. Op. cit. P. 329.
27 Ibid. P. 328.
B Cwm. 1. 1.2 HacTosiel paGoTHI.
2 Cwm. 1. 1.4 HacTosiiei paboThI.
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CyOBeKTOM TIPEABUAMMOCTH BBICTYMAET JIMIIO, JOIYCTUBIIEE HAPYIIICHUE O0S3aTehb-
ctBa. OOBEKTOM — pa3Mep yilepoa, MPUIMHEHHBIN HapyIIeHHEeM 00sI3aTeIbCTBa, a He
€ro THIIL.

ITonBoas TPOMEKYTOUHBIA UTOT, XOTEIOCH OBl OTMETUTD, YTO (DPAHILY3CKHE pa3paboT-
KM OKa3aJIi 3HAYMTEIbHOE BIMSHIE HA CTAHOBJIEHNE TEOPUH MIPEIBUINMOCTH YOBITKOB
B CTpaHaX KOHTMHEHTAJIbHOTO 1 0011ero mpasa™®.

1.2. AHrnnsa

B AHrun — ctpaHe oO1Iero npaBa — JOMUHUPYIOIIMM UCTOYHUKOM TpaBa SIBJISIETCS
cyneOHblIit riperieneHT. [loaToMy a1 TOro, YToObl paCCMOTPETh UHCTUTYT MPEIBUANMO-
CTH TOTOBOPHBIX YOBITKOB B 3TOM MPaBOBOI cUCTEME, HEOOXOIUMO OOPAaTUTHCS K CyIe0-
HOM MPaKTUKE.

OCHOBOITOJIAralolM TTPUHIIATIOM B3bICKAHUSI TOTOBOPHBIX YOBITKOB B AHTJIMM BBICTY-
TMaeT MoJiHast KoMrieHcalusi. OmHaKo OH uMeeT psan uckimodeHuii®, OgHo U3 HUX — TIo-
JIOKEHUE O TOM, YTO CIIMILIKOM OTIaJIeHHBIE (7emote) yObITKYU B3bICKAHUIO HEe MOoJIexXaT,
J17is1 onipeiesieHusT OTAATIEHHOCTH UCTIONb3YeTCsl MPaBUIIO MPEABUINMOCTH TOTOBOPHBIX
YOBITKOB (foreseeability rule).

BriepBbie MpaBuio MpeaBUAUMOCTU ObLIO YCTAaHOBJEHO B U3BeCTHOM aesie Hadley v.
Baxendale®. Ha MenbHMIIe MCTIHA CIOMACS KOJEHYATHI Bajl MapoBoi MarivHbl. Mc-
Tell HaHSIJI OTBETYMKA, YTOOBI OTBE3TH BajJl B PEMOHT M BEPHYTh 00paTHO. OTBETUMK J10-
MyCTUI TTpocpouKy. Mcten motpedoBaa Bo3MeIleHUsI YITYLIEHHO! MPUObUIU OT pabOThI
MEJILHMIIBI B TTepro MpocTosi. OTBETYMK YTBEPXKIAI, YTO OH He 3HaJl, YTO MEJIbHUILY
MPUIETCS 3aKPBITh, U MPOCUJI CHU3UTH pa3dmep yObITKOB. Cyn moafepkaa OTBETYMKA,
COUTS YOBITKY HETTPEIBUINMBIMU.

Cynmpst b. AtbepcoH clieayommuM 00pa3oM chopMyIUpPOBa IIPAaBUIO IPEIBUINMOCTH
YOBITKOB. YOBITKHM, ITOJIEKAIIEe BO3MEIICHUIO, TODKHEI (1) SIBISITECS €CTeCTBEHHBIM
MOCJIeICTBUEM HapylleHUs Joropopa* mwin (2) ObITh pa3yMHO IPEIBUIUMBIMU OOCUMHU
CTOPOHAMM Ha MOMEHT 3aKJIIOUCHUSI JOTOBOpa KaK BEPOSITHBIA Pe3yJIbTaT €ro Hapy-
wenus®. I1pu 3ToM cyabsi OTAEIbHO 00paTWI BHUMAaHKWE HA CUTYAlLIMIO, KOTIa UMEIOT-
csl 0coOble OOCTOSITENIbCTBA, MO BIMSIHUEM KOTOPBIX pa3Mep YObITKOB OT HapyllEeHUs
JIOTOBOpPA MOXET OKa3aThCSI CYIIECTBEHHO BBIIIE TOTO pa3Mepa, KOTOPHIM BO3HUK OBI

30

31

32

33

34

35

CM.: Perillo J.M. Op. cit.

McKendrick E. Op. cit. P. 867.

Ibid.

Cwm.: Hadley v. Baxendale [1854] 9 Exch 341 (npuBonuTtcst no: McKendrick E. Op. cit.).
Arising naturally, i.e. according to the usual course of things.

Such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the
contract, as the probable result of the breach of it.
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IIpU MX OTCYTCTBUU. Eciin cBemeHUsI 0 MOMOOHBIX 0OCTOSITEIbCTBAX B MOMEHT 3aKJIIO-
YEHUST JOTOBOpPA OBLIM JOBEICHBI IO CTOPOHBI IOTOBOPA, TOITYCTUBIIEH HAPYIIIEHUE, TO
OHa HECET OTBETCTBEHHOCThH 3a IOCJIECICTBUSI HAPYIICHMS, BOSHUKIIINE IO BIMSHUEM
5TUX OCOOBIX 0OCTOSTENLCTB. Ecnm Xe cTopoHe, HapylIMBIIEH 00s3aTeIbCTBO, OBLIO
HEM3BECTHO 00 3THUX OCOOBIX OOCTOSATENLCTBAX, TO pa3Mep BO3MEIAeMBbIX €l0 YOBITKOB
OyIeT orpaHW4YeH TeMHU, KOTOPbIE BO3HUKAIOT MTPU OOBIYHOM XOJI€ BEILIEH.

Ha ocHoBaHMM BBIBEIEHHOTO TMpaBwWiia Cyabsl b. AJbIepcoH pa3pelni Aeio Cleayro-
M 00pa3oM. Bo-TiepBEIX, OH yKa3al, 4To YITyIIeHHas B pe3yIbTaTe IIPOCTOS TPUOLUTh
He SIBJISICTCSI €CTECTBEHHBIM CJICACTBMEM HapyIIeHUs JoroBopa. B orpoMHOM uncie ciy-
yaeB He BO3HUKAET ITOCIICACTBUIA, HACTYITUBIINX B 3TOI cuTyalnu. Tak, y MeJTbHUKA MOT
OBITH 3aIIaCHOM KOJICHYATHIN BaJl MJIK MEJILHUIIA MOTJIa He (DYHKIIMOHNPOBATh ITO MHBIM,
HEXeJI OTCYTCTBUE HEOOXOAMMOM YacTH, MpUYMHAaM. Bo-BTOpEIX, yITYIIEHHAs OT 9KC-
IUTyaTallid MEJBLHUIBI IPUOBUTHP HE MOTJIA OBITh TIPEABUICHA OTBETIMKOM, ITOCKOJIBKY
OH He ObIT MPONMH(GOPMUPOBAH MCTIIOM O TOM, YTO IIPOCPOYKA MPUBEAECT K OCTAHOBKE
MEJIbHULIBI.

Taxum o6pa3om, B JTaHHOM JeJjie OB C(POPMUPOBAHEI CIIEAYIONINE MPUHINIIEL. Pa3mep
OTBETCTBEHHOCTH CTOPOHBI, JOIYCTUBIICH HapylIeHUEe 00sI3aTeIbCTBa, NOJIKEH OBITh
OTpaHNYCH, €CJIY BHITIOJIHSIIOTCS OBa YCIOBUSI: 1) MOCIenCTBYE HApYIICHNS HE SIBIISICTCS
€CTECTBEHHBIM, OOBIYHBIM; 2) MH(MOpMaIs 00 0COOBIX OOCTOSITEIHLCTBAX, 3HAUYUTEIIb-
HBIM 00pa30M YBEJIMIMBAIOIINX pa3Mep YOBITKOB, He ObLIa MOBEIeHA 1O CBEICHUS 3TOM
CTOPOHBI, a CJIENOBATEbHO, HEe ObUla MPEABUAMMA OOOMMM KOHTpareHTamu. [lpuuem
BaXXHO OTMETUTh, YTO IMPEABUAMMOCTD YCTAHABIMBAETCS HAa MOMEHT 3aKJIIOYEHUS 10-
roBOpa, a HEe €ro HapyIIeHUS.

IIpaBuno npeaBuauMocTu, chopmyaupoBaHHoe B nene Hadley v. Baxendale, netanu-
3UPOBAJIOCh M YTOUHSUIOCH MTOCTEAYIOIINMHU CYAeOHBIMU perieHusIMU. [Ipu 3TOM cyabl
CTOJIKHYJIUCH C CYIIIECTBEHHBIMHU ITPOOJIEMaMHU B €ro TIPUMEHEHUH.

IIpexxne Bcero cynebHOM MPaKTUKOU ObLT MOCTaBJIEH BOMPOC O TOM, KAKMMU KPUTEPHSI -
MU HEOOXOIUMO PYKOBOACTBOBATHCS VISl YCTAHOBJICHUS IIPESIBUINMOCTH.

Metonoyorust onpeneaeHns] HaINIus TPeIBUANMOCTA Oblla MOAPOOHO pacKphITa B
nene Victoria Laundry (Windsor) v. Newman Industries®. JlIopa-cyapst ACKBUT yKa3al, 4ToO
TIEPBBLIM 3TAIlOM B YCTAHOBJICHWY MPEIBUINMOCTH SIBJISIETCS OIIeHKA 3HAHWI, MH(OpMa-
M1, KOTOPBIMU 00J1a/1aJI0 JIMII0, HapyIIMBIIIEe JOTOBOPHOE 00513aTeIbCTBO, HA MOMEHT
3aKJTIOYEeHUS JIOTOBOpa.

DTu 3HAHMST MOTYT OBITh pa3fesieHbl Ha nBa Buaa: 1) BMeHsembie (imputed knowledge),
T.e. Te, KOTOPBIMU IOJIKEH 00JIanaTh 000N pasyMHBINM YeloBeK; 2) NeiCTBUTEIbHbIC
(actual knowledge), KOTOPBIMU peajbHO pacliojiarajo KoHKpeTHoe ymito. Eciau Beien-
CTBHE JIOTOBOpa HACTYITUJIO CTAaHAAPTHOE TIOCIEACTBUE, TO UCTIONB3YeTCsI OO BEKTUBHBIN
KpUTepUil (BMeHsIEMble 3HAHUSI ), €CITM HECTaHIAPTHOE — CYOBEKTUBHBIN (IEHCTBUTEIb-
HBIC 3HAHUS).

3 Cwm.: Victoria Laundry (Windsor) v. Newman Industries [1949] 2 KB 528, Court of Appeal (mpuBonutcs mo:
McKendrick E. Op. cit.).
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B cBsI3M ¢ 3TUM KpUTEprEeM YCTAaHOBJICHUS ITPEIBUANMOCTH BOSHUKIIA CIIEIYIOIIast IIPO-
omema. JIoCTaTOYHO JIM OOHMX 3HAHWI M1 ONpeneSieHNs HAJIMIUS TIPEeAIBUIUMOCTH?
Cyneb6Has TmpakTuKa I10 JaHHOMY BOTIpocy HectabuibHa. Tak, B nene British Columbia
Saw Mill Co. v. Nettleship® cynbst JIx.111. Yuiic ykasaj, 4To MpocToro odiagaHus UH-
dbopmanmeit HemocTatouHO. HeoOXomMMo BBISICHUTB, OCO3HABAJ JIM OTBETYMK, YTO OH
Ha MOMEHT 3aKJIIOUCHUsI TOTOBOpa CO31ajl Y MCTIA YBEPEHHOCTb B IIPUHSATUU Ha ceOst
OTBETCTBEHHOCTH 32 HEOpAWHApHBIC YOBITKY McTIa. OMHAKO BITOCAEACTBUU IIPAKTUKA
OTKa3ajach OT 3TOro NMPMHLMIMIA K OblIa TnbepanusoBaHa®®. CaMmo obnagaHue 3HAHUEM
MIPU3HABAJIOCh TOCTATOYHBIM, €CJIM MH(MOPMALIMS ObLJIa TTOJIydeHa OT KOHTPAareHTa.

B kauecTBe BTOpOro aTama JIOpA-CyAbsd ACKBUT BbIAEIUI OTBET Ha BOIPOC, MOIJIO JIU
JIMLIO, pacnosarasi JaHHbBIM 00beMOM 3HAaHU, PeABUIETh HACTYIUIEHUE KOHKPETHOTO
nocaeacTBUsl. B cBsI3W ¢ 3TUM BO3HUKJIA MpobjieMa ¢ OoIpeaeeHUeM TOro, HaCKOJIbKO
BEPOSITHBIM JOJIXKHO ObITh COOBITHE, UYTOOBI €r0 MOXHO OBbLIO NpeABUaeTh. JanbHeias
cyaeOHasl mpakTHUKa TIIETHO MbITajach €€ PELIMTh U B UTOre 3allljla B TYMUK, TaK U He
BbIpabOTaB OOIIIETO MpaBUIa.

[TomnbiTKa OTBETUTH Ha 3TOT Bonpoc Obula cnenaHa B aene Koufos v. C Czarnikow Ltd
(The Heron 11)¥. OnHako, Kak METKO YKa3aHO B iuTepatype’, 3To pelleHue npeacTaBiis-
€T cO0O0 LeJIBIIA CJIOBAPb CHHOHUMOB K CJIOBY «BEPOATHOCTb» M TEM HE MEHEE HE MOXKET
JaTh KaKOro-Jinbo OJHO3HAYHOIO OTBETAa Ha IOCTaBJIEHHBIA Bompoc. ExuHcTBeHHOE,
YTO MOXHO BBIBECTHU U3 3TOIO PELIECHMS, — TO, YTO BEPOSITHOCTh HACTYIUICHUSI IIOCTIE -
CTBMSI TOJKHA OBITH BBINIE, YEM B JeTUKTE.

Heckomnbko nosxe Lord Denning MR B nene Parsons (Livestock) Ltd v. Uttley Ingham &
Co., Ltd* nomnbiTancs MPOBECTU pasinyue MEXIY CIydasMU B3bICKAHMWsSI TOTOBOPHBIX
YOBITKOB M YOBITKOB, BO3HMKIIINX B pe3yJIbTaTe MPUIYNMHEHUS (PU3MIECKOrO Bpeaa, siB-
JITIOIIETOCS CISACTBUEM HapyIIEeHUST TOTOBOPHOTO 00s13aTeIbcTBa. OH MPEITOXUI ITPH -
MEHSTh K MepBOI TpyIIe TpeOOBaHUS O MOBHINICHHON BEPOSTHOCTH, B TO BpeMs KaK
JIJIST BTOPOI TOCTATOYHO JIMIITL CAMOI MaJIO BO3MOXKHOCTH, KaK U B IETUKTHOM ITpaBe.
OnHako ero MHUIMATUBAa He Obla oAaepKaHa IpyruMu cyabsimu [lanaTsl 10paosB.

B cBsa3u ¢ mpobiemoit orpenesieHrs] JOCTATOYHONM BEPOSITHOCTH IS YCTAHOBIICHUS
MpeABUAMMOCTU IIPaKTHKA A0 CUX IIOP OCTaeTcs HecTabuibHOI*. OHa He cMorja AaTh
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Cw.: British Columbia Saw Mill Co. v. Nettleship [1868] LR 3 CP 499 (mpuBonutcs io: McKendrick E. Op. cit.).
CM.: Horne v. Midland Railway Co [1873] LR 8 CP 131 (mpuBonutcst to: McKendrick E. Op. cit.).

Cwm.: Koufos v. C Czarnikow Ltd (The Heron II) [1969] 1 AC 350, House of Lords (mpuBonutcst mo: McKend-
rick E. Op. cit.).

Cwm.: Hoffmann L. Op. cit.; Chitty J., Beale H.G. et al. Op. cit.
CM.: Burrows A., Peel E., eds. Commercial Remedies: Current Issues and Problems. Oxford, 2003. P. 27, 33.

CwM.: Parsons (Livestock) Ltd v. Uttley Ingham & Co., Ltd [1978] QB 791, Court of Appeal (mpuBoauTCS 110:
McKendrick E. Op. cit.).

Cwm.: Brown v. KMR Services Ltd [1995] 4 All ER 598; Balfour Beatty Construction (Scotland) Ltd v. Scottish
Power plc, 1994 SLT 807; Jackson v. Royal Bank of Scotland [2005] UKHL 3, [2005] 1 WLR 377 (mpuBoautcs
no: McKendrick E. Op. cit.).
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YETKOTr0 OTBETa Ha ITOCTABJICHHBIN BOIIPOC. DTO OOYCIOBIEHO OOBEKTUBHBIMU MTPUYM-
Hamu. He mpencraBisieTcsl pealbHBIM PETPOCIIEKTMBHO OLIEHUTH BEPOSTHOCTH HACTY-
TUIEHUST OMpeelIeHHBIX TTOCIeICTBUI HapylIeH!Us JOTOBOpa, a ellle U YCTAHOBUTD TP
5TOM, KaK OLIEHUBAJIO 3Ty BEPOSITHOCTD JINLIO, BITOCIEACTBMU HAPYIIMBIIEE TOTOBOPHOE
00s13aTeJILCTBO.

TakuM o6pa3oM, METOMOJIOTHSI YCTAHOBJICHUST NPEABUAMMOCTH, M3JI0XEHHAs eIle B
nene Victoria Laundry (Windsor) v. Newman Industries, 3a1uia B Tynuk. OHa HEe MOXET
MPEUIOKUTh YETKOTO ¥ OMHO3HAYHOTO KPUTEPHUS M, KPOME TOTO, ITOPOXIAECT PsI IIPO-
6JIeM, KOTOpble 0OBEKTUBHO TPYIHO I HEBO3MOXKXHO Pa3pellNTh.

Takxke BO3HUK BOIIpOC 00 00beKTE MPEIBUAUMOCTUA, A UMEHHO O TOM, YTO JOJXKHO ObITh
NpeaBUIMMO — pa3Mep WIM TUIl IOTEPb OT HAPYLIEHUSI.

Cyuraercsl, 4YTO TOCTpaJaBlIeil CTOPOHE HET HEOOXONMMOCTM JOKa3biBaTh, UTO €€
KOHTpareHT, HapylIUBIIWI 0053aTeIbCTBO, NETAJbHO MpeIBUIE], KaKOro pasMepa
YOBITKM MOTYT BO3HUKHYTb M KaK 3TO npou3oiiaet*. JleseHne MeXay XapaKTepoM U pas3-
MepoM YOBITKOB OepeT Hauajao B JEJTMKTHOM MpaBe U MOJTYYUIO OCHOBATEJIbHYIO pa3pa-
0OTKY B cyneOHoli nMpakTuke. BnocnencTBuu kiaccudukaiys yObITKOB Ha BUIIbI ObLIa
BOCIIPMHSITA JOTOBOPHBIM MpaBoM*. B KauecTBe mpuMepa pa3sHOBUIHOCTEN YOBITKOB B
aAHTJIMIACKOM TIpaBe MOXHO MPUBECTU MOTEPIO MPUOBLIN, 3aTpaThl, MPOU3BEAEHHBIE JI -
LIOM B CBSI3U C TEM, YTO OHO MOJIAarajloch Ha JOTrOBOP, YOBITKM, TTOHECEHHbIE MOCTpa-
JaBlIei OT HapyllleHUs] CTOPOHOM B pe3y/bTaTe HapylUeHUs eil 1oroBopa ¢ TpeTbUMU
JALAMU, GU3NYECKUIA U MOpaIbHBII Bpea.

Ha nepBblii B3rJIsia KaxeTcsl, YTO BOIIPOC 00 00beKTe MPeABUAUMOCTU PellleH YeTKO U
omHO3HaYyHO. OOHAKO 3TO He TaK. B 4acTHOCTH, B IMTepaType BHICKA3bIBACTCS MHEHUE,
YTO MEXIY TUIIOM U Pa3MepOM BO3MOXXHBI MAHUITYJISILUU B 3aBUCUMOCTU OT yCMOTpe-
Hus cynpu?. Tak, B mene Victoria Laundry (Windsor) v. Newman Industries cyn cuen,
YTO YIyIIEHHAsl BBITOJA, BO3HUKIIAS BCIEACTBUE MPOCTOsT (habpuku, M ymyleHHas
BBITO/IA, CTaBINasI pe3yJbTaTOM TOTO, 4TO (habprKa He CMOTJa 3aKJIIOYUTH BBITOIHBIC
€l KOHTPAKThl C MUHUCTEPCTBOM CHAOXEHUSI, OTHOCSITCS K Pa3HbIM TUIIaM YOBITKOB U
TPeIBUANMBIMU SIBJISTIOTCS JIUIIB ITepBbie. OTKa3 B MCKE B YACTH BTOPOTO BUIA YOBITKOB
MOXHO OOBSICHUTD U TEM, YTO JINLIO, HAPYIIMBIIEE 00513aTeILCTBO, HE TIPEABUIEO pa3-
MEp YNYIIEHHON BBITOMIbI, T.€. HEOOSI3aTENbHO MPUOEraTh K AeJeHUIO ee Ha Tunbl. Kak
BUIHO, TUII U Pa3MeP BO3MOXHO BBIPA3UTH APYT Yepes3 Apyra, MeX1y HUMU HET YETKOM
TpaHu.

M3znoxeHHasl BbIlle cyz[e6Ha9[ IIpakTnkKa CBUIACTCIbCTBYET O TOM, UTO C(l)OpMI/IpOBaTB
YETKHUEC KPUTCPUM TJId YCTAHOBJICHUA NNPEABUINMOCTU U OIIPECACINUTD €€ O00BEKT He yaa-
Jjoch. O4eHb MHOTO€ OTAAeTCSl Ha YCMOTPEHUE CyAbH, YTO ITOPOXKAACT pa3HO6OI7I Ha

“ Cwm.: Christopher Hill Ltd v. Ashington Piggeries Ltd [1969] 3 All E.R. 1496; Parsons (Livestock) Ltd v. Uttley
Ingham & Co., Ltd [1978] QB 791, Court of Appeal (npuBoaurcs no: McKendrick E. Op. cit.).

+ Cwm.: Chitty J., Beale H.G. et al. Op. cit. P. 1631.

Ibid. — Kak BUIHO, Takoe JiejieHMe YObITKOB Ha BUIbI HE COBMAIAET C TPAAULIMOHHBIM JIeJIeHUEM YOBITKOB Ha
peabHBIN yIiepo ¥ YIYIIEHHYIO BHITOY, TPUHSTHIM B KOHTUHEHTAIBHOM TTpaBe.

4 CwMm.: Hoffmann L. Op. cit. P. 52—53.
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npakTuke. Takas HeonpeaeaIeHHOCTh, CKOpee, CBUIETEIbCTBYET 00 OTCYTCTBUY IIPaBU-
JIa, YeM O ero HaJIMIMH.

DTO Mano OCHOBaHUE ISl CyAeOHOU MPaKTUKU U TOKTPUHBI HAYaTh IMTOUCK WHOTO Tpa-
BUJIa WIX MPUHIIMIIA, KOTOPbIE MOTJIU Obl OOBSICHUTh OTPaHUYEHUE pa3Mepa JOTOBOP-
HBIX YOBITKOB M TIPY 9TOM 00J1aaiy Obl OOJIbIIEl OMpeneIeHHOCThIO U TEOPETUIECKOM
CTPOMHOCTBIO®,

PeBomolimoHHBIM B 3TOM IUIaHe cTaio aeno 1ransfield Shipping Inc. v. Mercator Shipping
Inc. (The Achilleas)®. B HeM BriepBbie ObLUIO IIPEIUIOKEHO 00paLaThCs Il OIIpeaeICHUS
MPEeIBUAMMOCTH He K OLIEHKE 3HAHWI JIWIIA U BEPOSTHOCTH HACTYIICHUS TTOCISICTBUM,
a K TOMY, TIPUHSLIO JIU Ha ceOsl JINI0, HapyIIMBILIee 00s13aTeIbCTBO, OTBETCTBEHHOCTD 3a
HACTYNUBIIME MocienacTBrs. MiHadye ToBopsi, HEOOGXOIMMO BBISIBUTb, OXBaThIBAJIOCH JIN
BOJIEIl TOTO JUIA IPUHATHE HA Cce0s1 3TUX MOCIEACTBUI TPU 3aKJIIOUEHUU TOTOBODA.
Bosist Ha MpUHATHE OTBETCTBEHHOCTHU 3a IMOCJICACTBUS MOXET ObITh BhIpakeHa B IOTO-
BOpE Kak IMpsIMO, TaK U KOCBeHHO. OTIpeIeIUTh KOCBEHHOE MPUHSTHE OTBETCTBEHHOCTH
BO3MOXHO ITyTEM TOJIKOBAaHUS OTOBOPA WX MOCPEACTBOM OOpaIlleHUs K MOBEACHUIO
CTOpPOH, OOBbIYasiIM U OOBIKHOBEHUSIM, NEHCTBYIOIIMM B TaHHOU cdepe AesITeNbHOCTH.
DT0 pellieHre SIBISIeTCS BhIpaXKeHHeM BOJIEBOTO TIOX0AA K TPEABUIUMOCTH Y.

YKazaHHOE 1eJ10 TTO3BOJIMIIO HEKOTOPHIM aBTOpaM>! yTBepXKIIaTh, YTO ceifyac CyIIeCTBYeT
JIBa TeCTa ISl OIpeeeHUs] OTIaAJIEeHHOCTH YOBITKOB. [1epBhIii CBSI3aH C OIpeneeHueM
MPEIBUINMOCTHU, BTOPOM — C TIPSIMBIM WJIM KOCBEHHBIM TPUHSATHEM Ha CeOS JTUIIOM,
HapyIIUBIIMM 00513aTeIbCTBO, OTBETCTBEHHOCTHU 3a OIpeNeIeHHbIE IToCiIencTBus. B To
3Ke BpeMsI IpyTre aBTOPbI>2 OTMEYAIOT, YTO CYAeOHOM IPAKTUKOIA e1lle He BIPAaOOTaHO MX
COOTHOIIIeHKEe. BrioiHe BOBMOXKHO, YTO OVH BBITECHUT IPYTOi I OHU OYIYT COCYIIe-
CTBOBAaTh, JOTIOJTHSIST IPYT IpYyTa.

HeobGxonumo ckazaTb, UTO BOJIEBO MOAXO0/ K IMPEeABUAMMOCTH IIPEACTaBIsIET COOO0I 00-
IIYI0 TEHISHIIUIO Pa3BUTHUSI COBPEMEHHOIO IPABOBOTO peryiaupoBaHus. OH SBIseTCS
BO3pallleHNEeM K UCTOKAM TOKTPUHBI IIPESABUINMOCTH, 3aJI0KEHHBIM B Tpyae (ppaHITy3-
ckoro uuBunucra P.2K. IToree. KocBeHHO 3TOT moaxop Haiilea BeIpaxeHue B I'epma-
HUHU (TCOPHSI 3aIIUTHI LIS TOTOBOPA) U B IIPAKTUKE ITpUMEHEeHUs BeHCKOIT KOHBEHIIUHN
0 MeXAYHapOIHOM KyTuie-Tiponaxe ToBapoB 1980 r.

Takum obpa3zom, HaurMHas ¢ cepeauHbl XIX B. B AHIIUM (POpMUPOBAIOCH MPaBUJIO
MpeaBUINMOCTH JOTOBOPHBIX YOBITKOB. BIJIOTh 10 HAcTOSIIEro BpeMeHU ero OCHOBO-
roJlararoliye MmocTyjaaThl CBOAWINCH K cienyoomiemMy. Bua wiu tun yiiepba He sBisieTcst
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CwMm.: Hoffimann L. Op. cit. P. 52—53.

Cwm.: Transfield Shipping Inc. v. Mercator Shipping Inc. (The Achilleas) [2008] UKHL 48, [2009] 1 AC 61,
House of Lords (mpuBoautcs no: McKendrick E. Op. cit.).

CwMm.: Kramer A. Op. cit.; Tettenborn A. Hadley v. Baxendale Foreseeability: A Principle Beyond its Sell-by Date //
Journal of Contract Law. 2004. Vol. 23. P. 120—147; Robertson A. The Basis of the Remoteness Rule in Contract
// Legal Studies. 2008. Vol. 28. No. 2. P. 172—196.

Cwm.: Chitty J., Beale H.G. et al. Op. cit. P. 1626.
CM.: McKendrick E. Op. cit. P. 893—894.
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CJIMIIIKOM OTHAJICHHBIM MOCJICACTBUEM HapYIIeHUS TOTOBOPA M, COOTBETCTBEHHO, MO -
JIEXKUT BO3MEIICHMIO B TIOJITHOM 00BbeMe, €CITM Ha MOMEHT 3aKJTIOUEHUS JOTOBOPa CTOPO-
HBI TIPEABUICIIN €T0 KaK BEPOSITHBIN pe3yabTaT HapyleHusI. CTOUT 0c000 TTOAUYEePKHYTh
CJICIYIOIINE JIEMEHTHI 3TOTO IpaBuMJa: 1) IpeIBUINMBIM JOJKEH OBITh MMEHHO BUII VUTA
THI yliep0a, a He ero pa3Mep; 2) CyObeKTaMu IIPEABUINMOCTH SIBIISIIOTCS 00€ CTOPOHBI
IIOTOBOPA; 3) MPEeABUANMOCTD OITPEAeIISICTCSI HA MOMEHT 3aKJIFOUCHHUSI TOTOBOpa, a He Ha
MOMEHT €T0 HapyIIeHMST; 4) KITIOYEBBIM TS OTIpeAe/ICHS TIPEABUANMOCTH SIBJISIETCS 00-
JIamaHue 3HaHUEM, TIPUYEM 3[1eCh YIUTHIBACTCS KaK O0ObEKTUBHBIN, TaK M CYyObEKTUBHBIN
MOMEHT; 5) HaCTyIMBIIIeE TTOCICACTBUE JOKHO PACCMATPUBATHCS HAPYIIMBIIEH TOTO-
BOP CTOPOHOM KaK BEPOSITHOE.

OnHaKo BBUIY TOI HEOIMpPENeJIEHHOCTH, KOTOPYIO MOPOXIAIO0 3TO MPaBUIIO, CETOTHS
CJIOKMJICSI HOBBIM ITOJIXOM, MOJIYYMBIIMI Ha3BaHKWE HOroBopHoro. Ero ocHoBHas uaest
3aKJII0YAETCS B TOM, UTO JUTSl ONpenesIeHUs MPeIBUANMOCTH CIIeAyeT oOpalaThcsl He K
OLIEHKE 3HAHMWI JINIA U BEPOITHOCTU HACTYIUIEHUS MOCJIEACTBUI, a K TOMY, IIPUHSIIO
JIX Ha ce0s1 JINL0, HAapyIUMBIIEE 0013aTeILCTBO, OTBETCTBEHHOCTD 33 HACTYIMBILKE 10-
cnencTBus. BBIICHUTD, KaK CTOPOHbBI paclpeieuan PUCKU, MO3BOJSIOT TOJKOBaHUE
JOTOBOPA U aHAJIU3 TTOBEICHUST CTOPOH.

1.3. N'epmaHus

Tak kak ['epMaHcKoe rpaxmnaHcKoe yiaoxeHue (mamree — I'TY)S nmpuHUManock mocie
®I'K, y HeMEIIKMX UBIIMCTOB OBLIa BO3MOXHOCTh BOCIIOJIB30BATHCS OITBITOM (ppaH-
1Iy3CKUX Kojuter. OmHaKo KpUTeprii TPeIBUIUMOCTH, TIPEIIOXKEHHBIN TTPY 00CYKIeHUN
npoekrta I'TY, 6bu1 HaMepeHHO OTKJIOHeH™. TakuM 00pa3oM, HeMeLKas JOKTPUHA OT-
Beprjia KpUTepHuii PeIBUIUMOCTH, BO BCSIKOM CJIydae B TOM BUIE, B KAKOM OH ITOHUMa-
etcst Bo @paHIIMY U AHTIINU.

Tem He MeHee MpobJeMa HaXOXIEHUsT KPUTEpHs UTs1 pa3yMHOTO OTpaHUYeHMsI pa3Mepa
JIOTOBOPHBIX YOBITKOB SIBJISIETCSI OOLEKTUBHOM, OHA XapaKTepHa [UIs1 JTF000ro MPaBoOMOPsII-
Ka. bosee Toro, HeCMOTpSI Ha HEMPUHSITUE KPUTEPHUsI TIPEIBUANMOCTU B ['epMaHuu, He-
MEILKOM MpPaKTUKE HEM3BECTHBI BOITUIOLINE CIIyYar B3bICKAHUS CIIMIIKOM OTAAJCHHBIX 1
HETpeIBUANMBIX CTOPOHAMU YOBITKOB. Bce 3T0 CBUAETEIBCTBYET O TOM, UTO B ['epMaHumn
LIEJTA OTPaHMYEHMS pa3Mepa TOTOBOPHBIX YOBITKOB JOCTUTAIOTCS MHBIMU CIIOCOOaMU.

MoXHO MpearnoaoXuTh, YTO TAKUMU UHCTPYMEHTAMU MIJI OrpaHUYEHUS pa3Mepa J1o-
TOBOPHBIX YOBITKOB SIBJISIIOTCS BUHA W MPUYMHHO-CJIEACTBEHHAsI CBA3b KaK HauboJjee
TECHO TeperieTalrecs ¢ KaTeropueit npeABUuANMOoCcTU. PaccMOTpUM KaXablil U3 3TUX
WHCTUTYTOB.

Cnauana oopatuMcs K BuHe. CornacHo cT. 280 I'TY BuHa 9BJIsIeTCS OMHUM 13 OCHOBAaHMIA
HACTYIUIEHHS] OTBETCTBEHHOCTH 3a HapylleHue o0s13aTeIbcTBa. TeM He MeHee BUHA, Oyy-

33 Cwm.: I'paxmaHckoe yinoxeHue ['epmanuu / miep. ¢ HeM.; Hayd. pen. A.JI. MakoBckuii u ip. M., 2004.
4 CwMm.: Kpusyos A.C. O6iiee yueHue o6 yosiTkax. FOpwes, 1902. C. 9.

3 Cwm.: Treitel G.H. Op. cit. P. 153, 162—166; Markesinis S.B., Unberath H., Johnston A. Op. cit. P. 471.
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Y1 OCHOBAHMEM OTBETCTBEHHOCTH, HE BIIUSIET HA pasMep YOBITKOB IT0 JOroBopy>’. Mickiio-
YEeHME COCTABJIIOT ABa ciaydas (cT. 253, 254 ITY). B pamkax nccienoBaHus TIPEIBUIN-
MOCTH OCOOBII MHTEpeC TpeAcTaBiseT BUHa Kpeautopa (cT. 254). CornacHo TOJKOBaHUIO
cT. 254 ITTY BUHA KpeauTopa OXBaThIBAET TAKXKE M HECOOOIIeHNe CBEASHUI 00 dKCTpa-
OPIVMHAPHBIX TTOCICACTBUSIX, KOTOPBIE MOTYT OBITh BBI3BAHBI HAPYIIICHUEM I0TOBOPHOTO
obs3arenbeTBaY. B KadecTBe IpruMepa MOXET ObITh IIPUBEIEHO IEJI0, pa3pelneHHoe Bep-
XOBHBIM cynoM ['epmanun®. IlocTosiiel 3aKI0YMI JOIOBOP XpaHEHUsS aBTOMOOMJISI Ha
OXpaHSIEMOU CTOSTHKE OTesisA. [1pm 3TOM OH OCTaBWIJI B MaIlIMHE JOPOTHE YKpallleHUs, KO-
TOpBIE BIIOCJIEACTBUM ObUIM yKpaaeHbl. Borpoc 3akiiroyaercsi B TOM, 00si3aH JIM OTeJIb Ha
OCHOBaHWU JOTOBOpA XpaHEHMST HECTH TTOJTHYIO OTBETCTBEHHOCTD 32 YKPaICHHBIC BEIIH.
Cyn ykazail, 4To pellieHHe 3TOTO BOIIPOCa 3aBUCUT OT TOTO, COOOIIIVII JIA MOCTOSIICI] KOMY-
00 M3 CIIyXXaIINX OTEJNsI, YTO MM B MAIlIMHE OCTaBJICHBI 0CO00 IIEHHBIC BEIIU. DTO Ha-
ITOMMHAET TY (PYHKIINIO, KOTOPYIO BBITOTHSET IPEABUIMMOCTD B TIPU3HAIOIINX €€ TTPaBO-
ropsiakax. Ecim yOBITKM KpeauTopa HOCAT 3KCTPaOpIUHAPHBIN XapaKTep, TO MTOJDKHUK
OyneT 00s13aH BO3MECTUTD UX JIMIIb B TOM CJIydae, €CJId OH MOT UX IpeaBUAETb. JIOKHUK
MOXET IPEeIBUICTh YOBITKM TAKOTO IUIAHA, TOJBKO €CIM KPEIUTOP COOOIIUT eMy O HHX.
HMHTepecHO, OMHAKO, 9TO OpeMsl TOKa3bIBaHMS IPEIBUIMMOCTHU JIEXKUT Ha KPEIuTope,
a OpeMs ToKa3bIBaHMSI BUHBI KpeaUTOpa cormacHo cT. 254 I'TY — Ha no/KHUKe.

HecmoTps Ha Bce BhILIIeCKa3aHHOE O BUHE KPEIUTOPa, OCHOBHBIM CPEACTBOM OrpaHNYe-
HUS pa3Mepa OTBETCTBEHHOCTH SIBJISIETCS IPUYMHHA CB3b>’. JloKa3bIBaHME €€ HATNYMs
COCTOWT U3 IBYX 3TArroB®.

IlepBblil 3aKiTI04aeTCSd B YCTAaHOBJIEHUM 3KBUBAJEHTHOU Kay3aibHOCcTH. Heobxomumo
BBISICHUTb, SIBJISIFOTCS JIM TOCJAEACTBUSI HAapylLlIeHUs conditio sine qua non. DKBUBAJICHT-
Hasl Kay3aJIbHOCTb COBITaIaeT C MPUYMHHOCTBIO B €CTECTBEHHO-HAyYHOM CMBICIIE.

Ha BTopom 3Tame mpumeHsieTcsl Teopusl afeKBaTHOW MpUYMHHON cBsi3u. Hamiexur
YCTaHOBUTb, MOXHO JIM CUUTATh NaHHOE HapyllleHHue He TOJbKO (PaKTUYECKOil, HO U
IOpUIMYECKON TPUYMHON HACTYMUBIIMX IOCIAEACTBUI. B caMbIx oOIIMX yepTax TecT
aIeKBAaTHOCTU TMPUYMHHON CBSI3UM CBOOUTCS K Clemyioniemy®. YciaoBue mpusHaeTcs
TIPUYMHOM, €CJIM OHO IPU OOBIYHOM XOJIe Belllel 3HAUMTEIbHO MOBBICUIIO OObEKTUBHYIO
BEPOSITHOCTb HACTYILJICHUSI TOCJENCTBUS oIpenesieHHoro pona. Ilpu 3tom m3ydyaercs
BOMpPOC, KAKMM ObLIO ObI MOBEJAEHME ONBITHOTO HabmoaaTens (optimale Beobachter) npn
YCJIOBUU TIPUBJICUEHUS BCEX HAXOISIIMXCS B €TI0 PaCIOPSKEHUM B MOMEHT HapyIleHUs
JIOrOBOpa YeJI0BEUYECKUX 3HAHMI, TOYEPITHYTHIX U3 OIbITa. DTOT TECT HE NOIMyCKaeT BMe-
HEHUS TaKUX MOCAEACTBUI ylliepOa, KOTOPbIe MOTJIM HACTYITMTh TOJIBKO MO MIPUYUHE CO-
BEPLIEHHO HEOOBIYHOTO CTEYEHHS OOCTOSITENLCTBS?.,
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CwMm.: Markesinis S.B., Unberath H., Johnston A. Op. cit. P. 444—451.
CwMm.: Vékds L. Op. cit.

CM.: Markesinis S.B., Unberath H., Johnston A. Op. cit. P. 477.

Ibid. P. 473.

CwMm.: lllann A. Cuctema repMaHCKOIO IpaxJIaHCKOro rpasa: ydeOHUK 1151 By30B / niep. ¢ HeM. C.B. KopoJesa.
M., 2006. C. 155.

CM.: Marsh P.D.V. Op. cit. P. 341.
Ibid.
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Xots BepxoBHbIii cyn ['epMaHUM OTMETHII, YTO IIPEIABUIMMOCTD HE TTOMICKUT UCCIIEH0-
BaHUIO B paMKax TCOPHUH aleKBaTHOI IPUINHHOI CBSI3U, TEM HE MEHEE 3TOT TECT UMEET
OIIpeNesICHHOE CXOACTBO C KPUTEPUEM IIPESABUINMOCTHU B aHTJIUICKOM 1 (hpaHITy3CKOM
IpaBonopsaKkax. Tak, B OmHOM U3 Ae BepXoBHBIM Cym MOMYEPKHYJI, UYTO TEOPUS aleK-
BaTHOI NMPUYMHHOW CBSI3M MCTIOJIB3YETCS HE IS YCTAHOBJICHUSI COOCTBEHHO TPUYMH-
HOM CBSI3M KaK OCHOBAHMSI HACTYIUICHUSI OTBETCTBEHHOCTH, a, HAIIPOTHUB, IJISI OTpaHU-
YEHUST pazmepa OTBETCTBEHHOCTH T10 00sI13aTENLCTBY®,

BMmecTe ¢ TeM MeXIy ameKBaTHON MPUIMHHON CBSI3BIO M IIPEIBUINMOCTBIO €CTh CYIIe-
cTBeHHOe pasznmure. [lepBast ompenensieTcss Ha MOMEHT HapyIIeHHsI JOTOBOpa, BTO-
past — Ha MOMEHT ero 3aKJIIo4YeHUs. JJMCKyccHs ITo TTOBOAY MOMEHTA ITPUMEHEHMS 3THX
TECTOB OyIET pacCMOTPEHA YyTh ITO3XKe, B paMKax BOIIPOCA O COOTHOIICHUH MTPUIUHHOMN
CBSI3U ¥ TIPEIBUANMOCTH.

Kak OblIO BBISICHEHO, TeOpMsl adeKBAaTHOM IPUUYMHHON CBSI3U BBIMOJHSIET CXOXYIO
C IpeABUINMOCThBIO PyHKIIMIO. OMHAKO B HEMEIIKOM TUTepaType ObliIa BEICKa3aHa TOUKa
3peHMSsI, UTO B HEKOTOPBIX CIIydasix TeOpUsl aAeKBaTHOM MPUYMHHON CBSI3U JaeT cOolt u
HeE SIBJISICTCSI JOCTAaTOYHOM.

Bo-miepBbIX, ObUT MOABEPTHYT KPUTUKE CTaHAApPT OombiTHOro Hadmomarens. K. JlapeHi
YKa3bIBaJl, YTO OT OMBITHOTO HAOIOAATeNIs] HUYTO HE OCTAHETCS! CKPBITBIM, OH OyOeT
3HATh MPaKTUYeCKH Bce. JIJIsT BCce3HAaIoIEero yesioBeka (pakTUIecKoe TeYeHre COOBITHM,
Jaxe ecIv OHO OyaeT HEOOBIYHBIM, BCETIa MPOTHO3UPYeMO®,

Bo-BTOpBIX, C1a0BIM 3BEHOM aIeKBAaTHOI IMPUIMHHOCTH SIBJIICTCS €€ TaK HAa3bIBACMBII
npokpenuTopckuit moaxon. A.C. KomapoB, B 9aCTHOCTH, YKa3bIBaJI, YTO «B CEPHE3HBIX
TMIOTPAaHUYHBIX CUTYallMsIX IIPUMEHEHNE TEOPUM aleKBaTHON MPUIMHHON CBSI3M MOXKET
MPUBECTH K GoJiee 61arompUsITHBIM ISl UCTLA ITOCAEACTBUSIM. ..»%,

B-TpeThux, yueHBIMM OTMedajach HECTIOCOOHOCTh TEOPHUM aJeKBATHOW IMPUYWHBI B
JOJKHOW Mepe OrpaHUYKMBAaTh pa3Mep MOHECEHHBIX YOBITKOB®.

Bce aT0 mpuBeno K TMOSIBJIEHUIO HOBOW aJlbTEPHATUBHON TEOPUU O 1AW 3allUTHI
(Schutzzwerk). OmHUM U3 ee POJOHAYANILHUKOB sIBisteTcss D. Pabens”. Ero mosuius
OCHOBBIBaJIACh Ha ciieayolieM. JIOJDKHUK HeceT OTBETCTBEHHOCTh He 33 BCE BOBMOXKHbBIE
W IOTYCTUMBIE TTOCIIENCTBUSI HApYyIIEHUs TOTOBOPa, a TOJIBKO 3a TOT yIepO, KOTOPHIi
OBLJT MPUYMHEH HETOCPEICTBEHHO MHTEPEecaM KPEeauTopa, COAePKaBITUMCS B TOTOBOPE.

03 CwMm.: Markesinis S.B., Unberath H., Johnston A. Op. cit. P. 473.

o4 Cwm.: Larenz K. Lehrbuch des Shuldrechts. Bd. 1: Allgemeiner Teil. 14. Neubearb. Aufl. Miinchen, 1987. S. 437
(uur. no: Cepakos B.B. Teopus agekBaTHON NPUUYMHHOCTU KaK CIIOCOO OrpaHUYeHUs] pa3Mepa MPUUMHEHHbIX
yOBITKOB // BecTHUK rpaxmanckoro mpasa. 2014. Ne 5. C. 233-252).

03 Komapoe A.C. OTBeTCTBEHHOCTh B KOMMepueckoM obopore. M., 1991. C. 136 (umr. ro: Cepakos B.B. Teopust
aIeKBaTHOM NPUYMHHOCTH KaK CII0cO6 OrpaHUYeHMsl pa3Mepa IIPUYUHEHHBIX YOBITKOB).

66 Cwm.: Cepakos B.B. Teopusi anekBaTHOU MPUYIMHHOCTH KaK CIIOCOO OTpaHWUYEHUs pa3Mepa MPUIMHEHHBIX
YOBITKOB.
67 CwM.: Hellner J. The Limits of Contractual Damages in the Scandinavian Law of Sales // Scandinavian Studies in

Law. 1966. Vol. 10. P. 46—50.
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Jng ummocTpauuy cBoei mo3uiuu D. Pabenb MpUBOAUT CEAYIONe KOHTPACTHHIE
npuMepsl. [1pogaBelr, KOTOPHIi peaaTn3yeT MallMHHOE 000pyaoBaHue (abpUKaHTy, He-
CeT OTBETCTBEHHOCThH 3a YOBITKHM ITOKYMATeJIsl, €CIIM MOCICIHNI He MOJyIr 000pyIo-
BaHNE B CPOK U ITO MOCIIYXKIIIO TIPUYMHOM MPUOCTAHOBKY BeIeHUS ero omusHeca. Ecim
K€ HapylleHHe TOrOBOpa ITOBJICKIIO 3a CO00# MPUYMHEHHNE JIMIHOTO yiepoa s Mo-
Kymaresis (HarmpuMmep, eclid B pe3ybTaTe IMPOCPOYKU MOCTaBKM 00OpYIOBaHUS ITOKY-
TaTeJIio MPUIIIOCHh OTJIOKUTH YaCTHYIO TIOE3IKY), TO TaKOM yiIepo He OymeT BO3MEIICH,
MMOCKOJIbKY JOTOBOP MPOJAXKHM KacAeTCsl HEMOCPEACTBEHHO MMYILIECTBA [TOKYTIATENs, a HE
€ro JIMYHBIX UHTEPECOB®,

OCHOBHOI1 ITOCBIT TEOPUH O LIEIU 3aLIUThI 3aKJII0YAETCS B BBISIBJIEHUH BOJIM CTOPOH T10-
CPEACTBOM TOJIKOBaHUSI 10roBopa. MHTepeCHO 3aMETUTh, UTO B APYTHX MPABOBBIX CUCTE-
Max, B YaCTHOCTH B AHIJIMH, ceifyac HaMeTUJIach cxoaHast TeHaeHIus. C 3Toi Mo3uIun
pelIamuM TS onpeaeaeHUsT TPEABUINMOCTH SIBJISIETCS HE TO, YTO JIULIO, HAPYIIUB-
1ee 06513aTeTLCTBO, NOJKHO MITH MOTJIO OBLTO 3HATH O HACTYIICHUH OTIPEIEICHHBIX IT0-
CJIEACTBUIA B pe3yJibTaTe HapyLIEHUsI UM JOTOBOPA, a TO, MPUHSLIO JIX JIULIO TIPSIMO WJIN
KOCBEHHO Ha ce0s1 OTBETCTBEHHOCTD 3a 3TU PUCKU®.

Takum o6pazom, B 'epMaHnK He IPU3HAETCS TEOPUSI IIPEIBUAMMOCTU B TOM BUE, B Ka-
KoM oHa pasuensercs Bo @pantmu n AHrmu. TeM He MeHee CXOXUe ITPaKTUISCKUe pe-
3yJIbTaThl JOCTUTAIOTCS MHBIMHU CIIOco0aMu. B 4acTHOCTH, MCIONB3YIOTCS TOJIKOBAaHHME
cT. 254 ITTY o BUHE KpeauTopa U TeOpusl afeKBaTHOM NMpUUMHHOM cBsI3u. [locaenHss
UrpaeT 0cod0 3HAUMMYIO pojib. OMHAKO HAa COBPEMEHHOM 3Talle BCE Yallle BRICKA3hIBa-
€TCSI TOYKA 3PEHUSI O €€ HeAOCTATOYHOCTH ISl OTPaHUYEHUS pa3Mepa OTBETCTBEHHOCTH
1o 00s13aTeIbcTBY. HOBOI TeHIEHIINEH SIBIISICTCS IIPUMEHEHME TEOPUH O 1IN 3aIIUTHI,
yaessolleil 0co00e BHUMaHUE BOJIE CTOPOH.

1.4. MexxpyHapopgHoe perysmpoBaHue Ha npumepe BeHCKoM KOHBeHLMU
MeXAyHapoAHoOM Kynnu-npopaxu tosapos 1980 r.

B cuny orpaHn4eHHOCTH 00beMa CTaTbU XOTEJNIOCh OB PACCMOTPETh TOABKO BeHcKylo
KOHBEHIIMIO 0 MEXIYHApOIHOU KyIlle-Tiponaxe ToBapoB 1980 r. Kak OIuH U3 MEXIYy-
HapOJIHBIX aKTOB, B KOTOPOM HalllJIa 3aKpeIlJIeHue HOpMa O TIPeABUAMMOCTU TOTOBOP-
HBIX YOBITKOB. OCOOBI MHTEPEC K 3TOMY MCTOYHMKY BBI3BaH TEM, YTO IIPU COOJIIOACHUU
yciioBuit (ct. 1—6 KoHBeHIIMM) OH OyIeT MPUMEHATHCS K OTHOIIEHHUSIM CTOPOH 10 J10-
TOBOPY, €CJIM TOJIbKO CTOPOHBI MPSIMO HE UCKITIOYMIIN €ro neiicTBUe. DTUM KoHBeHIMS
oTMyaeTcsl oT MexXnyHapoaHBIX aKToB YHUdUKauu yactHoro npasa, PICC, PECL n
DCEFR.

Cratbs 74 KOHBEHIIUM TJIACUT: «YOBITKM HE MOTYT MPEBbIIATh yiliepOa, KOTOPbIA Ha-
pyLIMBIIAS TOTOBOP CTOPOHA MPEABUIEIA I TOXKHA ObLIa MPEABUIETh B MOMEHT 3a-
KJTIOYEHUST JOTOBOPA KaK BO3MOXHOE MOCJIENCTBUE €r0 HApYIIEHUs, YYUThIBas O0CTOSI-
TEJIbCTBA, O KOTOPBIX OHA B TO BpEMSI 3HaAJIA WX AOJKHA ObLTA 3HATh».

o8 Ibid. P. 49.
0 CwMm.: Kramer A. Op. cit. P. 249—-286.
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IIpexne Bcero HEOOXOOMMO OIPENCITUTD, YblUM TIPSIBUICHUEM TOJDKHO OXBATHIBATHCS
HACTYIUJICHHE TIOCIICACTBUI HapYIIIEHUS JOTOBOPHBIX 00SI3aTEILCTB, T.€. CYOBEKTa Ipe/l-
BUIMMOCTHU.

Ha HamoHaJIbBHOM YpPOBHE IO 3TOMY BOITPOCY CYIIECTBYET HECKOJBKO TOUYEK 3pEHUS.
IlepBas 3akio4aeTcsi B TOM, YTO CyOBEKTOM SIBIISIETCS JIMIO, HAPYIIMBILIEe 00s13aTeb-
ctBo. Takoii moaxon ucronb3yercss Bo @panuuun’. Bropas ke paccMaTpUBaeT B Kade-
CTBE CYOBEKTOB 00€ CTOPOHEI JOTOBOpA. DTa MO3UIINS XapaKTepHa It AHTIIAN .

OnHU ydeHble CKJIOHHBI IIPOTUBOIIOCTABIATh 3TU Mo3uLuu’?. JIpyrue e IoJjaraior,
YTO MeXIy 0003HAYEHHBIMM MOAXOJAMM HET CYLIECTBEHHOM pa3HMLbI. B yacTHOCTH,
OHHU 00palllaloT BHUMaHKME Ha TO, YTO MCIOJb30BaHUE BbIPAXEHUS «00EHMU CTOPOHA-
mu» B nene Hadley v. Baxendale maib momdepKUBaeT, YTO IJIS YCTAHOBJICHMS IIPEI-
BUIEHUS OMHOTO UCTLA HenoCcTaTOUuHO ., OHM TaKKe YKa3bIBalOT, YTO B 00Jjiee MO3IHEN
aHTJIUMACKOM cyneOHOl MpaKTUKe CIOXWIIACh TEHAEHLMS, B COOTBETCTBUU C KOTOPOit
CyZbl OLIEHUBAIOT IIPEIBUIMMOCTh UIMEHHO I10 OTHOLIEHUIO K JOJKHUKY, a He K 00euM
cropoHam’.

Takum o6pa3oM, B HalIMOHAJIbHBIX MPaBOMOPSIKAX MPEIBUAUMOCTb OLEHUBAETCS MO
OTHOIIIEHUIO K JIMILY, TOMYCTUBIIEMY HapyllleHue o0s13aTenbcTBa. Ha Tex e mo3auuusix
ocHoBaHa 1 KoHnBeHIIM.

BaxxHBIM ¢ ITpakTU4YeCKOM TOUKU 3PESHUS SIBJIICTCS M BOIIPOC O TOM, 40 UMEHHO JOJIK-
HO OXBaTHIBAThCS MIPEIBUACHUEM CTOPOHBI, MOITyCTUBIIEH HapylIeHUe 00s13aTe/IbCTBA,
T.€. YTO SIBJISIETCSI OOBEKTOM IMPEABUAMMOCTHU. PazHble MpaBOMOPSIAKM PelialoT 3TOT BO-
npoc no-pazHoMy. Ho B 11eJ10M MOXKHO BbIIEIUTh IBE OCHOBHbIE TOUKHU 3peHUs1. Tpedy-
eTCcsl MPEABUIIETh WU XapaKTep, TUI YOBITKOB, WU e ux padmep. IlepBblit moaxon pea-
JIM30BaH B AHIIMU. BTopast Touka 3peHust oylyduia pacipocrpaHeHrie Bo @paHuuu’.

Kaxxaplii 13 onmmcaHHbBIX TOAXOA0B MMEET CBOU TUTIOCHI U MUHYCHI. [IpenmyIiiecTBo nep-
BOTO 3aKJIIOYAETCST B TOM, YTO OH OOJIErYaeT JOKa3bIBaHUE JJIsSI CTOPOHBI, MOCTpagaBIIei
OT HapyleHUs o0s3aTesbeTBa. KpoMe Toro, oH AenaeT npaBoBOe PETYJIMPOBaHUE 00-
Jiee TpeackasyeMbIM. B To ke BpeMsi 3TOT MOAXOA UMEET M CYIIECTBEHHbIE HETOCTaTKH,
IJIaBHBIM 13 KOTOPBIX SIBJISIETCS TO, YTO pa3Mep YOBITKOB MOXET OKa3aThCsl HACTOJBKO
OOJIBIIIMM, YTO 3TOT (paKT He MOT ObI OBITh MPEIBUAECH Pa3yMHBIM YYaCTHUKOM 000pOTa.
Bonee Toro, oH MOXeT ymauHo paboTaTh B MPABOIOPSIAKE, TAE XOPOLIO Pa3BUTa KIIACCHU-
(bukaius yobITKOB Ha TUITHI (KaK B AHIJIUM, HAITIpUMep), HO MOKa3aTh CBOIO HECOCTOS -

7 Cwm.: Marsh P.D.V. Op. cit. P. 329.

& B nene Hadley v. Baxendale cyn yka3ai, 4To TOC/IENCTBUSI HAPYIIEHUS JOTOBOPA AOJDKHBI OBITh TPEABUANMBI
obeumu cTopoHamu (in contemplation of both parties).

7 CwMm.: Cepakog B.B. Victoprdeckue aclieKThl MPeIBUIUMOCTH YOBITKOB. COOTHOLIEHNE MPEABUIMMOCTH YOBIT-
KOB B cT. 74 BeHckoit konBeHuuu 1980 r. u pemrenuu no neixy Hadley v. Baxendale; herog A.I1. OTBeTCTBEH-
HOCTb TIPEITPUHUMATEIST B MEXTyHapoaHoi Toprosie // [1paBo n akoHoMuka. 1999. Ne 9. C. 46—52.

7 Cwm.: Treitel G.H. Op. cit. P. 159.
4 CwMm.: Vékds L. Op. cit.

7 CwMm.: Nicholas B. Op. cit. P. 230.
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TEJIBLHOCTD B TEX CTPaHaXx, Iie nejeHre YORITKOB Ha TUITBI Hepa3BuTo. HampoTus, Bropoit
TTOIXO[I CYIIECTBEHHO YCIIOXHSIET TOKAa3bIBAaHMUE, HO SIBJISIETCS 00Jiee CIIPaBEIIMBBIM T10
OTHOIIEHUIO K JIUILY, TOITyCTUBIIIEMY HapyIIIEHUE 00sS3aTeIbCTBA.

B cBsI3u ¢ U3OXEHHBIM 00Jiee ONTUMAJIbHBIM BUIUTCSI KOMOMHUPOBAHHBIN ITOAXO,
KoTopblii U paznensiercss KoHnBeHimeid. CMBICT ero cocTouT B ciaenyronieM. [1o obiie-
My TIpaBWIY TIPEIBUIMMOCTb OTHOCUTCS K TUITY YOBITKOB, HO He K UX pa3Mepy. Mckio-
YeHUeM SIBJISTIOTCS CIydad, KOrna pa3Mmep YOBITKOB HACTOJIBKO MPEBBIIIAET OOBIYHBINA
pa3Mep, UTO MPEeACTABIIIET COO0I Ype3BBIYaHBIN PUCK, KOTOPOTO HApYIIUTENIb HE MOT
OXMAATh®.

Tenepb HEOOXOAMMO MEPENUTU K KPUTEPUSIM, HA OCHOBAHUM KOTOPBIX YCTAHABIMBAET-
cs npenBuauMocThb. CornacHo KoHBeHIIMM OHa OIpeaessieTCss HA OCHOBAaHUM CYObeK-
TUBHOTO (yIIepO, KOTOPHI HapyIIMBIIAsl 00s13aTEIbCTBO CTOPOHA MOIJIA IIPEABUICTD)
1 00BEKTUBHOTO (HOJKHA OBLIa IpeaBUACTh) acieKToB. CyObeKTUBHBINA aceKT OpH-
€HTHPOBAaH Ha MHIWBHUAyaJIbHBIE OCOOEHHOCTH KOHKPETHOIO Juiia. OObeKTUBHBIN Xe
HMCXOINT U3 TPeOOBAHMUM, IPEIBSIBISIEMBIX K pa3yMHOMY YYaCTHUKY 000pOTa.

ITpu 3TOM TOKA3aTEIBCTBO UX HAJIMYMS B COBOKYITHOCTH HE TPEOYETCS: B CTaThe UCITONb-
30BaH COI03 «UJIN», a HE «Ui». V13 3TOT0 MOXHO clieJiaTh BBIBOJ, YTO JIMILY, ITOTepIeBIIIe-
My OT HapyllleHHUsI JOTOBOPHOTO 00513aTeNIbCTBA, JOCTATOUHO 10Ka3aTh HAIMUUE O0bEK-
TUBHOTO KpuTepus. Eciau moBeneHue iviia, HapyIIMBIIETO 00s3aTeNIbCTBO, OBIIIO HUXE
OOBEKTMBHOIO CTAHIAPTa, OHO HE MOXET CChIIAThCS Ha CYOBEeKTUBHBIN KpuTepuit. [Tpu
3TOM MOCJIeTHUI OyeT MOKa3bIBaThCS JIMIIOM, IIOTEPIIEBIIUM OT HapyIIeHUs JOroBOpa,
TOJILKO B TOM CJly4yae, ecjii OHO Ha MOMEHT 3aKJII0UeHHUsI JOroBopa MpouHOOpMUpoBa-
JIO CBOETO KOHTpareHTa 0 KaKuX-I100 HEOPAMHAPHBIX MOCENCTBUSIX €0 HapyIIeHusI,
KOTOPBIX TOT KaK pa3yMHBII YYaCTHMK 000poTa MpeaBuaeTh He Mor. TakuM obpa3oMm,
CYOBbEKTUBHBIIM KPUTEpUil B JaHHOI CTaThe pabOTaeT JIMIIb Ha YCUJIEHUE OTBETCTBEH-
HOCTHU, HO He Ha ee YMEeHBIIeHHE.

OCHOBHBIM (DaKTOPOM, IMPUHUMAEMBIM BO BHUMAHME CYyIOM ISl OIIpEde/ICHUST Mpe-
BUIMMOCTH, SIBJISIIOTCS 3HaHUsI, MH(opMauus. Ha 3To mpsiMo yka3biBaeT cama KoHBeH-
1y («...y9UThIBask 0OCTOSATEILCTBA, O KOTOPBIX OHA B TO BPeMsI 3HajIa MJIX JOJIKHA ObLIa
3HaTh»).

Ecnu ucxoanuth U3 CyObeKTUBHOTO aCMEKTa IPEIBUINMOCTH, TO HEOOXOIUMO BBISIBUTh
JEMCTBUTEbHBIE 3HAHUS CTOPOHBI. DTO MOXHO CHeJaTh Ha OCHOBAHUMU IEPENUCKU
CTOPOH, IPEIIIECTBOBABILEH MOAMMCAHUIO JOrOBOpa, MPOTOKOJIA MPOBEAECHUS TeEpe-
TOBOPOB, COMIAILIEHUsI O HAMEPEHMSIX, TTOBEAEHUS, KOTOPOE MOIJIO CO3[aTh Pa3yMHbIE
OXMIAHUS y IPYroii CTOpoHbl. KpoMe Toro, B caM TEKCT JOrOBOPa MOTYT ObITh BHECEHBI
MOJIOXEHUS, THGOPMUPYIOLIE KOHTPAreHTa O BO3MOXHBIX YOBITKAX B Cliydae Hapy-
menus’’.

76 CM.: Schlechtriem P., Schwenzer I. Commentary on the UN Convention on the International Sale of Goods
(CISG) / ed by 1. Schwenzer. 3% ed. Oxford, 2010. P. 1020.

7 CM.: Ajpanacees /1. B. TlpakTrika MeXXayHapoIHOTo KoMMepuyeckoro apoutpaxuoro cyna mpu TTIIT P®: kpu-
Tepuii MpenBUAMMOCTY YOBITKOB MPU MEXIYHAPOAHOMN KYIUIe-NPoAake TOBapoB // YOBITKU U MPaKTHKa UX
Bo3MeleHus. M., 2006. C. 541-560.
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B cBs131 ¢ cyOBEKTUBHBIM KPUTEPHUEM BO3HMKAET CJACAYIOIIMI BOIIPOC: JOCTATOYHO JIU
MIPOCTOT0 MH(POPMUPOBAHUS KOHTPAreHTa O BO3MOXHBIX ITOCJICICTBUSX HapYyIICHUS
WA HEOOXOIMMO, YTOOBI KOHTPAreHT BBISIBIJI CBOIO BOJIIO HA IIPUMHSITHE 3TOTO pHCKa?
B KonBeHIIMM 3TOT BOIPOC HUKAK He perraercs. OmHaKo ecau 00paTUTh BHUMaHUE Ha
TO, Kakue (haKTOPhl YIUTHIBAIOTCS IIPU YCTAHOBJICHNU CYOBEKTUBHOTO aCTIeKTa IPEIBU-
TUMOCTH, MOXHO 3aMETHUTh, YTO IIEPBOCTETICHHOE 3HAYeHNE MMeeT Bost cTopoH. [1po-
CTOTO 3HAHUS O KAKMX-JTMOO0 SKCTPAOPANHAPHBIX 0OCTOSITEILCTBAX OYIEeT HEIOCTaTOYHO.

st onipenesnieHrst 00 beKTUBHOTO acIleKTa TOJDKHBI OLIEHUBAThLCS T€ 3HAHUSI, 00IamaHKe
KOTOPBIMM TPE3IOMUPYETCS 32 Pa3yMHBIM yJaCTHUKOM oOopota. HekoTophlie yueHbIe,
PYKOBOJICTBYSICh Meeli 00 yHU(MUKAIIMY MMPAKTUKKU, BBICKA3aJI TOYKY 3PEHUSI O TOM,
YTO OIpeNeIeHHbIE TUITbI YOBITKOB BCETa IOJDKHBI MPU3HABATHCS MPEABUANMBIMU IS
pa3yMHOTO yyacTHHKa o6opoTa’. B KauecTBe MpUMEPOB MOTYT OBITh MPUBEIEHBI Clie-
nytonive ciayyau. Korna nokynatesb Mo 10roBopy KyIUTM-MPOIAXKU SIBJISETCS TOPrOBOiA
KOMIIaHMEH, TTpoAaBell TOJIKeH MPeIBUIETh, YTO MTOKYIATeNIb IPUOOpeTaeT ToBap s
JMajbHENIeR nepenponaxku. 3HaHus 00 U3MEHEHUY CUTYallud Ha pPhIHKE TaKXKe BMEHSI-
I0TCSI pa3yMHOMY YYacCTHUKY 000poTa. OOBbEKTUBHO MPEIBUIUMBIMUA CUMTAIOTCS U 3a-
TpaThl ITOCTpaaBIIeii OT HapyIIeHUs TOTOBOPa CTOPOHBI, KOTOPHIE OHA ITOHECIA B CBSI3U
C HapylIeHUEM IOTOBOPA, YTOOBI UCTIOJTHUTH 00s13aTeJIbCTBA Tiepe] CBOMMU KOHTpareH-
tamu. [loTepst KIMEHTOB B cilyuyae, eciiv MpoJaBel] MPeIoCTaBU MOKyNaTe 0 — TOPro-
BOI OpraHU3aIuy HeKaueCTBEHHBIN TOBap, TAKXKe CUMTAETCS TTPEIBUINMON.

OmHAKO CTOUT OTMETHUTh, YTO TAKOM IOIXOH MOXKET IIPUBECTU K TOMY, YTO MHIUBUIY-
aJIbHbIE YCI0BUSI KOHKPETHOTIO CiIy4asi OyayT MOJHOCThIO oTOpolieHbl. I[loaTtomy Gonee
TPaBUIBHBIM OBUIO OBI CYMTATh BBIIEICHHBIC (DaKThI TUIIb OPUSHTUPAMU IJIST CyHa.

CrenyeT NpU3HaTh, YTO KOHKPETHBIE OOCTOSTEbCTBA MOTYT KaK IMOBBICUTh, TaK Y TIOHU -
3UTh CTAHIAPT MOBENECHUS pa3yMHOTO0 YesloBeKa. TakuM 00pa3oM, CyJ TOJKEH OLIEHUTD,
Kak ObI MoBeJ cebsl pa3yMHBII YeJJOBeK MpU JaHHOM Habope BHEITHUX OOCTOSITEIbCTB.
DT0, KOHEYHO, HE 03HAYAET, UTO CYII JOJKEH YUYUTHIBATh YUCTO CYObEKTUBHBIE 3HAHMS,
WHTEJUIEKT U OTBIT Jula. MTHoe MpuBeso Obl K HEBO3MOXHOCTH Pa3IeauTh CyObEKTUB-
HBIA U OOBEKTUBHBIN KPUTEPUM.

WTak, HamIeXXnT pacCMOTPETh, KaKie KOHKPETHBIE 00CTOSITEILCTBA MOTYT MOBJIUSTH HA
TOBBIIICHNUE WX IIOHVKEHUE CTaHAapTa ITIOBEICHMST Pa3yMHOTO YeJIOBeKa.

Bo-1epBhIX, 3T0 chepa MpennmpuHUMATEIbCKOM AeSITeIbHOCTH JIN1IA, TOTYCTUBIIETO Ha-
pylieHue aorosopa. Hampumep, B omHOM Jiejie ObLIO MPU3HAHO, YTO €CJU CTOPOHOIA,
JOTIYCTUBIIE HapyIIeHUE, SIBJISIETCSI TOProBasi KOMIIaHUSI, TO TIPEIoJIaraeTcs, YTO OHa
XOPOIIIO 3HAET PBIHOK M HECET PUCKU, CBSI3AHHBIE ¢ U3MEHEeHUeM 1ieH””. B apyrom mee
OBLJIO OTMEYEHO: JII000M MOCTABIIMK KOMITICKTYIOIINX M3ACINA MOJIKEH TPEIBUIETD,
YTO HapylIeHWEe UM CPOKOB MOCTABKH ITOBJICUET y TTOKYIIaTeJIsl JOTIOJTHUTEIbHBIE 3aTpa-
ThI 110 BBITIOJTHEHUIO 00S13aTeJIBCTB Mepe CBOMMU KOHTpareHTaMu®.

78 CwM.: Saidov D. Op. cit.
7 Ibid.

80 Ibid.
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Bo-BTOpBIX, 3TO 3HAHKME CTOPOHBI, JOIYCTUBIIEH HapyIIeHUE, O chepe IesATeTbHOCTH
CBOEro KoHTpareHTa. Harmpumep, cy oCTaHOBWIT, YTO 3HAHUS TIPOIABLIA, HAPYIITMBIIIE-
r'0 JIOTOBOP ITOCTABKM MAIIWH, O TOM, YTO ITOKYIIATENb SBJISIETCS aBTOAUIIEPOM, JOCTA-
TOYHO [IJIS1 BBIBOJA O TOM, UTO IPOJABEL] MTPEABUAET YOBITKI ITOKYIIATENS, BOSHUKIIINE
B pe3yJbTaTe OTBETCTBEHHOCTH IIOCJIEIHETO IEpel ero KOHTpareHTaMu (KOHEYHBIMU
morpebuTenssMu ToBapa)?'. Takke cuMTaeTcs, 4To MOCTABLINK, 3aKIIIOYAIOLINIA TOTOBOP
MTOCTAaBKM C IOKYyIaTeJIeM — OINTOBOI TOProBO OpraHM3alel, JOJKEH MPEIBUIETD,
YTO HapyIIEHHE UM JOTOBOpPA IOBIIEYET ITOTEPIO KIMEHTOB M JEIOBOM PEMyTALIUK IT0-
Kymaresss?.

B—TpeTBI/IX, 3TO JIUTEJIBHOCTh AEIOBBIX CBS3EM MCXKIY KOHTparcHTaMu. HaHHOC 00-
CTOATCILCTBO, KaK MpaBUJIO, CBUACTCILCTBYET B I10JIb3Y TOI'0O, YTO JIMIIO, HAPYIIMBIICC
O69[3aTeJ'IbCTBO, JIOJIKHO OBbLIO 3HATh eib, C KOTOpOVI ITOKYIIaTCJIb HpI/IO6peTaCT TOBAap.

B-ueTBepThiX, yUuTHIBAETCSI XapakTep ToBapa. Tak, B OMHOM U3 JieJ1 apOUTpax y4es, 4To
pa3 TOBApOM SIBJISIETCSI CE30HHAs OJIeXXa, MPoAaBel] 10JKEH ObUl TPEABUIETh, YTO TIPU
HapyIIeHUX UM CPOKa ITOCTaBKU MOKYIIATeIb OyIeT BRIHYXKICH IIPOAaTh TOBAp IO CHU-
JKEHHOI1 LeHe®’.

XOoTeJroCh ObI OTMETUTD, UYTO KATETOPHS «Pa3yMHBIN YIaCTHUK KOMMEPUECKOTO 000pOTa»
He SIBJISIETCSI pa3 M HaBCErJa 3acThIBLIEH 1 4acTO MOABEpraeTcs U3MeHeHUsIM. BaxkHbIM
C MPaKTUYECKOM TOUKM 3PEHUSI CYUUTAETCS MOMEHT, HAa KOTOPBIM ONpeaessieTcsl Haaudue
WJIN OTCYTCTBUE MPEeIBUANMOCTU. B HallMOHAIBHBIX MTPaBOIOPsIAKAX IO 3TOMY BOIIPOCY
CJIOXXWJIOCH JIBE aJlbTepHATUBHBIE MO3ULMU. [lepBasi cuuTaeT TakKUM MOMEHTOM BpeMs
3aKJII0YeHUsT Jorosopa. Bropast McXomouT U3 TOro, 4To MpeABUIMMOCTb JOJIKHA yCTa-
HaBJIMBATLCS HA MOMEHT HapylleHus gorosopa®. OOIIenpru3HAHHOM SIBIISIETCS ITEpBast
Touka 3peHus. OHa U MoJydynia IUPoKoe MpakKTUUecKoe BoruioleHue. Ee moJHoCThIo
pa3nessioT HallMOHAIbHbIE MPAaBOMOPSIAKY, TAe MPEeIBUAUMOCTD 3aKpeIljieHa B KaueCTBe
KPUTEPUS OTPaHUYEHMsI JOTOBOPHOU OTBETCTBEHHOCTUY . Ha TeX 3Ke MO3ULIMSIX CTOUT U
Konseniusi.

Takum o6pa3om, 110 MOBOAY IpeaBUIMMOCTU N0 KOHBEHLMU XOTEJIOCh Obl MOABECTHU
caenyromie UToru. CyobeKTOM MPEeIBUINMOCTHU SBJISIETCS JIMIIO, HOIYCTUBIIEE HApy-
meHue oog3aTeabeTBa. OTHOCUTENIBHO 00beKTa MpeaBuauMocT KoHBeHIMs Tipumep-
KMBaeTCsd KOMOMHUPOBAaHHOTO monxona. CormracHoO eMy IPeaBUINMOCTb OTHOCUTCS K
TUIY YOBITKOB, HO HE K WX pa3Mepy, 3a UCKIIOYEHNEM CIydaeB, KOrma pa3Mep yOBIT-
KOB HACTOJIBKO IIPEBBINIACT OOBIYHEINA pa3Mep, YTO IPEICTaBIIsIET COOOM Upe3BhIYali-
HBII PUCK, KOTOPOTO HAPYIINTEIb He MOT OXuaaTh. [IpeaBUIMMOCTD oIpenesisieTcsT Ha
OCHOBAaHMH CYOBEKTHBHOIO M OOBEKTUBHOIO acIeKTOB. IS ee yCTaHOBJICHMS JIMILY,
TOCTpafgaBIIeMy OT HapyIICHHSI 00S3aTeIbCTBA, JOCTATOYHO JOKA3aTh JIMIITb HAIMIHNE
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Ibid.
Ibid.
Ibid.
Cwm.: Treitel G.H. Op. cit. P. 160.

B KoHTHHEHTaNTBbHBIX TpaBonopsiakax: cT. 1231-3 ®I'K, cr. 1107 'K Ucnanuwu, ct. 1255 TK Utanuu; B cTpa-
Hax o0LIero rpasa 3To MOJIOXKEHUE 3aKPETUIEHO B BedylleM npeueneHte Hadley v. Baxendale.
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00BEKTUBHOTO acrekTa. OgHaKo €CIA 3TO JIUIO COOOIINIO CBOEMY KOHTPAreHTY O He-
KOTOPBIX JOITOJHUTEJIbHBIX ITOCIECACTBUAX HAPYILICHUSA o0s3aTeIbCTBa U JOJKHUK IIPsI-
MO WJIM KOCBEHHO MPUHSI Ha ce0s1 3TOT PUCK, TO B MHTEpecax KpeauTopa JoKa3aTh Ha-
JIm4yue Cyﬁ’beKTI/IBHOFO acrekra. 9To IPpUBEACT K YBEJIIMYCHUTO 00BbeMa OTBETCTBEHHOCTH
JINLIA, JOITYCTUBIIEro HapyieHue. OCHOBHBIM (DaKTOpPOM, TIPMHUMAaeMbIM BO BHUMaHUE
CYIOM IUISl OTIpENeICHUS] TIPEIBUAMMOCTH, SIBIISIIOTCS 3HaHWe, WH(opMaius. 3HaHUS
MOXHO pa3fAeuTh Ha IBE KATETOPUU: NEMCTBUTEIbHBIE U Mpe3toMupyemMble. [1epBbie uc-
MOJB3YIOTCS 1JIs1 YCTAHOBJIEHUS CYObeKTUBHOIO KPUTEPUSI, BTOPbIE — JIJ1s1 0ObEKTUBHO-
ro. JIns1 onpeneneHus: CyObeKTUBHOTO KpUTEPUsI HATUUMS TOJIbKO 3HAHUM HETOCTAaTOU-
Ho. TpeOyeTcs ellie U BbISIBJICHHUE BOJIU CTOPOH MOCPEICTBOM aHaKM3a MpeIIoroBOPHbBIX
OTHOILLIEHU, 1OTOBOpAa 1 NoBeAeHUs1 cTOpoH. [Ipe3toMupyeMble 3HaHUSI, UCTIOJIb3yEMbIe
IIJISL YCTAHOBJIEHUSI OOBEKTUBHOTO KPUTEPUSI, ONPEASIISIIOTCS MCXOAs1 U3 CTaHaapTa Mo-
BEIEHUSI pAa3yMHOTO y4acTHMKA 000pOTa, HO C yUETOM OOCTOSITEIbCTB KOHKPETHOM CU-
tyauuu. [Ipu 3TOM Kareropusi pa3yMHOTO y4acTHUKA 000pOTa SIBJISIETCS IMHAMUYHOM,
IOCTOSIHHO 3BOJIIOLIMOHUPYIOLLIEH.

2. O60CcHOBaHMe NPeABUANMOCTN KaK KpUTepus orpaHMyYeHus
pasmepa [OroBOpHbIX Y6bITKOB

Ha ocHoBe aHanm3a Kputepus MPEeIBUINMOCTH B Pa3IMUYHBIX ITPABOIIOPSIKAX MOXHO
cHeNaTh BEIBOM O TOM, UTO €TO IIEJIbIO SIBJIIETCSI OTCEUCHHE CIIUIIKOM OTHAICHHBIX YOBIT-
KOB, HE TTOMICKAIINX Bo3MelleHn0. O0Iee MpaBUiI0 MOXHO C(hOpMyIHMpoBaTh Clie-
IYIOIIUM 00pa3oM: BO3MEIICHUIO ITOMIEKAT JIMIIb Te YOBITKHA, KOTOPBIC MTOKHBI MU
MOTJIM OBITh TIPEIBUACHBI CTOPOHOM, TOIyCTUBIIIEH HapyIIeHNe 00s13aTeIbCTBa, Ha MO-
MEHT 3aKJII0UCHMS JOTOBOpA (majee — IPABWIIO MPESABUINMOCTH). DTO O3HAYAET, YTO
PUCK TIOSIBJICHUST YOBITKOB, HE TIPEIBUACHHBIX CTOPOHOM, HAPYIIUBIIIEH 00S3aTEIILCTBO
(manmee — MOJDKHMK), BO3JIaraeTCs Ha ITOCTPAIABIIYIO CTOPOHY (Hajiee — KPeIuTop).

OIHaKO B CBSI3U C 3TMM BO3HUKAET CIECAYIOIIUIA BOIIPOC: YeM apryMEHTUPOBAHO TaKOe
peureHue? [louemy, Harpumep, Gosiee OMpaBAaHHBIM He SIBJSIETCSl BADUAHT pacrpese-
JIEHUsI TAKUX YOBITKOB B PABHBIX TOJISIX MEX/TY TOJDKHUKOM U Kpeautopom?® JInst oTBeTa
Ha HEro HeoOXOIMMO BBISICHUTD, UTO JIEKUT B OCHOBE MpaBuia MPeIBUANMOCTH U YeM
00OCHOBBIBAETCs €ro BBeneHne. Ha 3ToT cueT B IUTepaType MOXHO BCTPETUTh HECKOJIb-
KO TOYEK 3PEHHS.

CTOpOHHUKM MEPBOI ITO3UIIMU 000CHOBBIBAIOT IIPABUJIO MIPESABUINMOCTHI TPeOOBaHUSI-
MM CIIPaBEeUTMBOCTU U Pa3yMHOCTH.

Kak yxe oTMedanoch paHee, MMEHHO TaKoe OOBSICHEHHE CTPOTOr0 PMMCKOTO IpaBH-
Jla 00 OrpaHMYEHUM B3BICKAHMS TOTOBOPHBIX YOBITKOB IBYKPAaTHBIM pPa3MepOM ObLIO
npenjioxeHo ¢gpaHuy3ckuM ydeHbiM L. diomyneHoM. Cxoxkasi Mo3ulivs BbIpaxkeHa
T'.JI.LA. Xaptom u T. OHope B kHure Causation in the Law. B 3Toii paboTe roBopuTcs,
YTO HET HUYErO YOIUBUTEILHOIO B TOM, YTO IOPUCTHI YACTO MOAYEPKUBAIOT 3HAYMMOCTD

86 Drot Bonpoc nmogauMaet A.I'. KapareToB B Te3aucax K HaydHOMY KPYIJIOMy cToiTy «B3bicKaHMe yOBITKOB 3a Ha-
pYLIEHUE IOrOBOpa: €CTh JIM NMEPCIEeKTUBbI U3MEHEeHUs cyneoHoi npakTtuku?». URL: http://m-logos.ru/img/
Tezicy Karapetov%2006.11.13.pdf.
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MPEIBUIUMOCTH B BOIIPOCAX OTBETCTBEHHOCTHU, 3TO IOHSITHO M Ha OOBIAEHHOM YPOB-
He. [TpaBujI0 IPEABUAMMOCTH, C X TOUKU 3PEHUSI, CO3NAET CHPAGedAUsblll OANaHC MEXTY
CcTOpOHaMHM gorosopa®’.

OObsicHEeHUE TIpaBUIIa TIPEABUANMOCTH C TTO3UIIMI Pa3yMHOCTH U CIIPABEIJIMBOCTH SIB-
JISIeTCSI UICTOPUYECKU TIEPBBIM 1, HAaBEpHOE, HanboJiee ci1adbIiM.

BbesycioBHO, CIIpaBenIMBOCTh — OHA M3 BAXKHEHIINX HPABCTBEHHBIX UACH, JICXKAIINX B
OCHOBe ITpaBa. JIaTHHCKOE ius («IIpaBo») BeIeT CBOM MCTOKH OT CJIOBA justitia («CIIpaBe-
JIMBOCTh» ). CaMo IpaBo MHOTIA ONpeAe/IsIi KaK HayKy o cripaBeainBoctu®. Heb3s He
BCIIOMHUTD 1 3HAMEHUTOE M3peUeHne pUMCKOro opucrta llens3a, rracsiiee, 4To mpaBo
€CTh MCKYCCTBO 100pa U CIIpaBeIInBOCTIY.

OnHako cienyeT OTMETUTh, UTO MpUOeraTh K Uiee CrpaBeIJUBOCTU B MIPaBOBOI apry-
MEHTAUMU HEOOXOIUMO C TIpeAeIbHONR OCTOPOXKHOCTBIO.

«[loHsITHE CIIPaBEIIMBOCTH II0 IIPUPOAE CBOCH OTHOCUTEIBHO, COIEep:KaHIE CBOE OHO
3aMMCTBYET U3 IOPUAMYECKOTO CO3HAHUS WIK I0pUANYECKOro yyBcTtBa»”. Co3HaHUE U
YYBCTBa — CYOBEKTUBHBIE KATETOPUM. DTO O3HAYAET, YTO MPEACTABICHMS O CIIPaBe I -
BOCTH HE BCEra SIBJISIOTCS eAMHBIMU 1 BCEOOLIMMHU. Y KaXIOro €CTh YYBCTBO CIIPABEI -
JINBOCTH, HO HE BCE TPUIAIOT CIIOBY «CIIPaBEIMBOCTE» OOMHAKOBBIN CMBICT’ ..

Kpome Toro, cripaBeyIMBOCTh — He eMUHCTBEHHAsI MIesI, Ha KOTOPOil OCHOBAHO ITpaBo.
OnHO# U3 KITIOYEBBIX €To 1eJIei IBIsieTCsl yCTaHOBJIEHUE MUpa U Tiopsinka. Pazymeercs,
BBITIOJTHEHHME 3TON (DYHKIIMK 3HAYUTETbHO 00JIeT9aeTCsT TEM, YTO TIPABOBBIE HOPMBI CO-
BMAJAIOT C MPeACTaBIeHUEM O CIpaBeIMBOCTH OOJBIIMHCTBA HaceneHus. Ho tem He
MeHee He UCKITIOUEHBI CUTYaIluH, TP KOTOPHIX CIIPAaBETMBOCTD MOXKET OBITh TIPUHECE -
Ha B 3XKepTBY MHTepecaM MopsIaKa U Takast JKepTBa OyaeT HeoOXoauMOo*2,

Taxxe B 1aHHOM KOHKPETHOM CJIy4yaec CIIpaBCIJIMBOCTb KaK MOTUB IIpaBuIa IMpEeaABUIN-
MOCTH HE MO2KET JaThb OTBETA HAa BOIIPOC, ITOYEMY ITPaBO 3allIUMIIACT UMEHHO OOJ2KHUKA,
a HE KpeauTopa, KOTOprfI JIMIIACTCA IIpaBa Ha IMOJIHYIO KOMIICHCAIUIO. 3akiroyeHue
J0ToBOpPa BCEraa CBA3aHO C PUCKOM IJIs1 obeux CTOpPOH. Yem ke 060CHOBaHO Takoe OJia-
TOIIPpUATCTBOBAHUEC I[OJDKHI/IKY?

CTOpOHHMKM BTOPOI TOYKU 3PEHUS MBITAIOTCS OOOCHOBATH MPABWIO MPEIBUAUMOCTH,
PYKOBOJICTBYSICh TEOPHE KOHOMMYECKOTO aHalIMu3a MpaBa. Tak Kak ocoboe pacnpo-
CTpaHeHHe SKOHOMUYecKas IKosa mpasa noayduia B CIIA, To B paboTax, MOCBSIIECH-
HBIX 9KOHOMUYECKOMY aHaJIM3y MPEABUIAUMOCTH, W3YYCHUIO TOABEPraeTcs MpaBuIo,
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[puBoautcs no: Saidov D. Op. cit.

CM.: Mopanovep JI.2K. Yka3. cou. C. 32.

Cwm.: Dig. 1.1.1.

Bunoweiio b. Yye6Huk mangekTHoro nipasa. T. 1: O61mas yacts / ep. ¢ HeM. C.B. ITaxmana. CI16., 1874. C. 62.
CwMm.: Mopandvep JI.2K. Yka3s. cou. C. 32.
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3ajoxeHHoe B nene Hadley v. Baxendale. JIoBOJIbBHO MHTEPECHO, YTO CPEIU TpEACTaBU-
TeJIei TOM MO3ULIMU HE CJI0XUIOCH €AMHOI0 MHEHMS O TOM, HACKOJIbKO OIpaBIaHHBIM
C 9KOHOMUYECKOI TOUYKU 3PEHUsI SIBJISIETCSI UCIIOJIb30BaHWE KPUTEPUS IIPEIBUINMOCTHU
JUISL ompeesieHUs] OTHAIEHHOCTH YOBITKOB. HeKoTophle ydeHble OTCTAMBAIOT €ro 9KO-
HOMMUYECKYIO 1Ie1eCO00pa3HOCTh’, Ipyrue Xe, HAIIPpOTUB, CUMTAIOT ero Hed(hdeKTUB-
HbeIM*. He BOaBasich B J€TajlbHbIe pacyYeThl, IPUBOAMMBIE UCCIIEI0BATEISIMU, PACCMOT-
PUM IIPUBOAKMMbBIE UMH APTYMEHTHI.

B IIOJIL3Y 5KOHOMMUYECKON 000CHOBAHHOCTH npasujia NpeaABUIANMOCTU BbICKA3bIBAIOTCA
cjeayromune 10BOAbI.

Bo-nepBhIx, 3TO MpaBUIO COOTBETCTBYET Teopnu apdekTrBHOTO HapyeHus. CoriaacHO
eil HapyllleH1e T0roBOpa pPa3yMHO M TOJIKHO IMOOLIPIThHCS, KOraa o01ast BBIT0Ja CTOPOH
OT HapyLIEHHUs JOrOBOpa MPEBbILIAET 001LIKe IJIs1 HUX IToTepu. Eciiv JOJDKHUK HAPYLIUT
JIOTOBOP M3-3a TOTO, YTO €ro MCIOJHEHUE 0Ka3aJ10Ch 6oJiee LIEHHBIM i KOrO-TO ApY-
roro, 1 IIpy 3TOM BO3MECTUT KPEAUTOPY YOBITKM, TO TAKOE HapyllleHue OyIeT CUUTATLCS
3(pheKTUBHBIM U HE TOJIKHO TTOPUTIAThCS .

DTO MoOJOXEHWE MOXHO ObUIO OBl TOSICHUTh Ha OJHOM M3 IIPUMEPOB, TTPUBOIUMBIX
P. Januurom®. JlonyctuM, A gBsieTcs COOCTBEHHMKOM TpakTopa. A 3aKJIIOYMI 10-
TOBODP KYILIM-TIPOIaXXU TpaKTopa ¢ B. A mpenmojaraeT, YTo, €CJIM OH He UCTIOJIHUT J10-
roBOp, B npu 0OBIYHOM XOjie COOBITUM TOHeceT YObITKU, paBHble 200. C cpoyHO He-
00xonuM TpakTop. OH MpoCcUT 4 MpoJaTh eMy TPaKTOp IO 1ieHe, mpeBbiiatoieit 200.
CkaxeM, C roToB Nnpuodpecty 3TOT TpakTop 3a 500. DkoHOMUYecKU 3(PHEKTUBHO
ObL10 OBbI, eciu Ob1 A iponan TpakTop C. Bce Tpu CTOPOHBI OKa3aJUCh Obl B BHIMTPHI-
mre. C mojy4ui Obl TpaKTop, TaK KakK M3 BCEX TPOUX CYOBEKTUBHASI CTOUMOCTD 3TOTO
ToBapa Oblj1a 1JIs1 Hero HauboJiee BLICOKOI, B ObLIM Obl BO3MEIIEHbI YOBITKU, A mpoaai
OBI TPAKTOP 110 MAKCUMAaJIbHO BO3MOXHOI 1IeHe. OOIIeCTBO BBIMTPAIO, TaK KaK CAEJIKa
mexny A u C ssasiercs [1apeTo-ynydinaionieii: oHa yaydinwia rmojoxenue C, He yXyn-
IITUB TIOJIOKEHMS IPYTUX.

Teneps mpeacTaBuM, 4TO HapyIIeHHE TOTOBOpPa A IIPUBENIO K HEOPIMHAPHBIM ITOCTIEI-
CTBUSM U B mmoHec yOBITKM B 6onbiieM, yeM 200, pasmepe. Jomyctum, ox nmotepstn 500.
Hanpumep, B cpoyHO HyXeH ObLI TPaKTOp, TaK KaK MHA4Ye OH He CMOT Obl 3aKJIFOYUTh
¥ WUCTIOJIHUTD BHITOMHBIN JUISI HETO KOHTPAKT IO ITOCTABKE CEIBXO3IMPOAYKIIUU. B 3TOM
ciydae B momkeH ObUT yBETOMUTDL A 0 TAKOM HEOOBIYaiTHOM pa3Mepe YOBITKOB, KOTOPhIE
BO3HUKHYT, eclii A HapymuT 1orosop. Eciiv 661 He Ob1IO TpaBujia MpeaBUIANMOCTH, A He
y3HaJ OBl OT B 00 0COOBIX 0OCTOSITEILCTBAX ¥ HAPYIIEHUE TOTOBOPa ObLIO ObI HER(hhEK-

93 CM.: Posner E.A. Op. cit.; Ayres 1., Gertner R. Filling Gaps in Incomplete Contracts: An Economic Theory of
Default Rules // Yale Law Journal. 1989. Vol. 99. P. 87.

o4 CwM.: Eisenberg M.A. Op. cit.; Bebchuk L.A., Shavell S. Reconsidering Contractual Liability and the Incentive
to Reveal Information // Stanford Law Review. 1998—1999. Vol. 51. P. 1615—1627; Idem. Information and the
Scope of Liability for Breach of Contract: The Rule of Hadley v. Baxendale // Journal of Law Economics, and
Organizations. 1991. Vol. 7. P. 284-312.

93 CwM.: Birmingham R. L. Breach of Contract, Damage Measures, and Economic Efficiency // Rutgers Law Review.
1970. Vol. 24. P. 284.

% Cwm.: Danzig R. Op. cit. P. 282.
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TUBHBIM. A 1 C BeIMTpaliv Obl, a B, HanpoTuB, Ttotepsii. Jorosop mexay A u C He OyaeT
IMTapeTo-ynyuinaommmM.

Bo-BTOpEIX, TIPaBWIO TIPEABUANMOCTH OOOCHOBBIBACTCS TEM, UTO ITO3BOJISICT HOJIKHM-
Ky TIPUHSITh ONTUMAJIBHBIA YPOBEHh Mep IPEIOCTOPOXHOCTHU. 1o 3TMM IMOHMMAaeT-
¢ YpOBEHBb 3a00TIMBOCT M OCMOTPHUTEIIBHOCTH, KOTOPEIN TpeOyeTcsl OT MOJKHUKA,
YTOOBI HaIJIeXKAIIUM O0pa30oM HCIIOJHUTH CBOE 00S13aTeIbCTBO. Mephl IIPeIOCTOPOXK-
HOCTH BCETJa CBSI3aHBI C OIpeAe/IcHHBIMM 3aTpaTaMM CO CTOPOHEBI TOJDKHUKA. BeIdoop
OIITUMAJIbHOTO YPOBHSI Mep MPEIOCTOPOKHOCTH 3aBHCUT OT BEPOSITHOCTH HACTYILIC-
HUS ONIPeIeIeHHOTO TTOCICACTBUSA U pa3Mepa YOBITKOB, KOTOPhIE TIPUACTCSI BO3MEIIATh
IOKHUKY. OTCYTCTBUE Y JOJDKHMKA MHMOPMAIIUK O TTOTeHIINATbHBIX YOBITKAX KpPeau-
TOpa He TTO3BOJISIET eMY YIeCTh 3HaUCHIE 3TUX ITEPEMEHHBIX U BeIeT K HETaTUBHBIM T10-
CJICIICTBUSIM IUTSI PHIHKA B IIEJIOM.

To, kKak paBWJIO MPENBUANMOCTHY BIUSET Ha MPUHSTHE TOJDKHUKOM MEp MPEA0CTOPOXK-
HOCTH, XOpoIlIo npowntoctpupoBaHo M. Depcom u P. T'eptHepom®. Mexny A (repe-
BO3UMKOM) U B (Tpy300TIIpaBUTEIEM) 3aKJIOUEH TOrOBOp MEPeBO3KU. A, HE 3Hasl O
BO3MOXHBIX YOBITKAX, KOTOPbIE TTOHECET I'PY300TIPABUTEND B ClIydae HapyUIEHUS Tepe-
BO3UMKOM JOrOBOpa, MPUMET CPEAHUI YypOBEHb MEp MPEeaOCTOPOXHOCTU. X MOXeT
0Ka3aTbCsl HEJOCTATOYHO, ecv B oxXuaaeT OosblIvue YOBITKY BCIAENCTBUE HapyLIEHUS
MepeBO3YMKOM AoroBopa. B To e BpeMs 3TU Mephl OyAyT U3TUIIHUMU, €CIU Hapylle-
HUE JOT0BOpPA HE CIIOCOOHO MOBJIeYb 7151 B 3HAUUTENbHBIX YOBITKOB. 3HAaHUE 00 OXXuaae-
MBbIX B yOBITKax MO3BOJUT A TIPUHSTH ONTUMAJIbHBIE MEpPHI MPEIOCTOPOXKHOCTH. Eciun
B packpoet A prcK BOSHUKHOBEHUS Y HEr0 HEOPIMHAPHBIX YOBITKOB, 00€ CTOPOHBI OKa-
KYTCS B BBIUTPHIIIE. B MOJyYUT HaAJeXallee UCIIOJHEHNE IO TOTOBOPY, a NMepeBO3UUK
OCYIIECTBUT €r0 C HaUMEHbIIMMU 3aTpaTamu. Eciu Obl MpaBuia NpeaBUIAUMOCTH He
ObLITO, a TOKHUK HEC Obl OTBETCTBEHHOCTH 3a JIIOObIE YOBITKM, BOSHUKIILIKME BCIEICTBUE
HEUCIIOJHEHHUS ero 00S13aHHOCTH, TO OH ObI ITOBBICUII LIEHY 32 CBOM YCIIYTH, TaK KaK eMy
Obl MPUXOAWIOCH BCEraa MPUHUMATh CPEIHUE MEPBI MPEIOCTOPOKHOCTU BHE 3aBUCH-
MOCTHU OT TOTO, KTO SIBJISIETCS €r0 KPEAUTOPOM: JIUII0, YOBITKM KOTOPOTO OT HapyIllIEeHUSs
JIOJDKHUKOM 00513aTebCTBA OyAYT HE3HAUYUTEIbHBIMU, WIH JIULI0, KOTOPOE MOXKET ITOHE-
CTHU KCTpaoparHapHble MoTepu. MITHaue roBopsi, KpeAUTOPhI C MEHBIIIUM PUCKOM CTaJIU
OBl (DaKTUIECKM OIIAUYUBATh MTOTEPU KPEAUTOPOB ¢ OOIBIIMM pUCKOM. Takast cuTyanmst
He SBJISIETCS 9KOHOMUYECKU (D (HEKTUBHOM.

B-TpeTbux, mpaBuwiIo MPEABUAMMOCTY CTUMYJIUPYET KPEAUTOpa K PACKPBITUIO UHGDOP-
MallMM1 O BO3MOXHBIX 3KCTPAOPAUHAPHBIX YOBITKaX, KOTOPbIE OH IOHECET, €CU JOJIK-
HMK HapylIuT 00s3aTeibcTBO”. Tak Kak NpeaBUAMMOCTb YOBITKOB OIpENE/IsSIeTCs] Ha
MOMEHT 3aKJII0YEHMS JOTOBOPA, TO PACKPHITh 3TY MH(MOOPMAIIMIO KPEAUTOP NOIKEH eIlle
Ha CTaauM BelIEeHUS NIEPEroBOpoOB. DTO MO3BOJIUT YUECTh JaHHbIE PUCKU MPU (HDOPMUPO-
BaHUM JOTOBOPHBIX YCIOBUIA.

W HakoHell, IpaBUJIO MPEABUIMMOCTH OJIATONPUITHO CKa3bIBA€TCSl HA PA3BUTUU IIPE-
MIPUHUMATEIBCKOT0 000poTa’. OHO OrpaHMYMBAET pa3Mep OTBETCTBEHHOCTH 110 00s13a-

7 Cwm.: Ayres 1., Gertner R. Op. cit. P. 124.
%8 Cwm.: Posner E.A. Op. cit. P. 15.
” CwMm.: Baitbax B.B. TlpenBUIMMOCTb YOBITKOB KaK KPUTEPUil OrpaHUYEHUSI OTBETCTBEHHOCTHU 3a HapylleHUe

norosopa // Becrauk BAC P®. 2009. Ne 5. C. 54—69.
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TENBCTBY M 3AIIUIIAET JOJDKHUKA OT BO3MEIIEHUST SKCTPAOPIUHAPHEIX YOBITKOB. MH-
TEPECHO, YTO CAMO IIPABWJIO CJIOXMIIOCH B 3II0XY MHIYCTPUAIBHOIO TIEPEBOPOTA, KOTA
0COOEHHO OCTPO¥ ObLIA ITOTPEOHOCTH OrPAHMYEHUST ITPEAITPUHUMATEIBCKOrO prucka'®,

YyeHble, ocniapyBaolle 5KOHOMUYECKYIO 11eJ1eco00pa3HOCTb MpaBuiia MpeaBUINMO-
CTH, TIPUBOIST CIEAYIOLINE APTYMEHTHI.

OrmpoBepraeTcs TOT (pakT, YTO IPABUIIO IIPESABUINMOCTH HAXOMUTCSI BO B3aMMOCBSI3U C
Teopueil 3¢pGeKTUBHOrO HapyleHus. B yactHoct, M.A. Ali3eHOEpT YTBEPXKIAET, YTO
IpUMEHEHNE TIpaBWIa IPEIBUANMOCTH, HAIIPOTUB, BeaeT K HeaddekTuBHOCTHU. [Ipen-
BUIMMOCTD OIpEeAeIISIeTCS He Ha MOMEHT HapyIleHMSI, a HA MOMEHT 3aKJIFOYCHUSI T0TO-
Bopa. [ToaToMy 3T0 IIpaBWIIO TTO3BOJISIET NODKHUKY HE YIMTHIBATh IIPEIBUANMEIC UM Ha
MOMEHT HapyIleHUs YOBITKH, €CJI O HUX eMy He ObUIO M3BECTHO Ha MOMEHT 3aKJII0Ue-
Hus gorosopa'®. A Beap 11 TOro, 4TOO0bI HapylleHne ObII0 3(D(hEKTUBHBIM, HEOOXOIM-
MO, YTOOBI 00111as1 BBITOJIa CTOPOH OT HApYIIEHHUS JOTOBOpA IPeBhIlaia 001Iue I HUX
notepu. [TomydaeTcs, 9To IMpaBUIo IPEIBUANMOCTH, HA000POT, CO30ACT CTUMYJI IJISI HEe-
5 HEKTUBHOrO HApYIIEHUS JOTOBOpA.

TlonBepraeTcss COMHEHUIO TO, UTO MPABUJIO NMPEABUANMOCTH IMO3BOJISIET JOJDKHUKY TTPU-
HSITh ONITUMAJIBHBIN YPOBEHb MEp MpeaocTopoxkHocTU. Tak, M.A. Ali3eHOepr yTBEpXK-
JIaeT, YTO OCMapuBaeMblil UM Te€3UC He paboTaeT Il OYEHb IIIMPOKOTO Kpyra T0roBOpOB.
B yacTHOCTH, OH GeccUIIeH B clTydasix KyTUIM-IIPOJaXKy CTaHAAPTU3UPOBAHHBIX TOBApOB
MacCcOBOTO MPOU3BONCTBA.

Takxxe nmpaBUJIO IIPEeIBUIMMOCTU HE BCEIIa MOXKET CO3AaTh CTUMYJ IJIs1 pACKPBITUS Kpe-
JIUTOPOM MH(OpMaIuK 00 3KCTpAOpAMHAPHBIX TTOCIEACTBUSIX HapyLIEHUS JOJDKHUKOM
nJoroBopa. Takasg cuTyanust MOKET CO3JaThCs, €CJIM 3Ta MH(MOpMalMs 001amaeT onpee-
JICHHOIT KOMMepUYeCKOI IIEHHOCThIO 711 KpenuTopa. boiiee Toro, n3nepXXKu o coobIie-
HUIO 3TOM MHMOPMALIMK MOTYT IPEBBICUTH BO3MOXHEIE BBITOABI IS KPEAUTOPA OT €€
COOOIIIEHUSI.

Takum ob6pazom, pacCMOTpeHHas MO3ULUS HE MOXET 1aTh OMHO3HAYHBIN OTBET Ha IO~
CTaBJIECHHBI BOMpPOC.

TpCTbH TOYKa 3pC€HUA NCXOOUT U3 IIPUOPUTETA BOJIN CTOPOH M BO3MOXKHOCTU €€ yCTa-
HOBJICHUA ITYTEM TOJIKOBAaHMsI OOroBOpa. HpaBI/UIO O IIPpEeABUINMOCTHN OJOJLKHO aHaIM-
3UPOBAThCA HE KaK JUCIIO3UTUBHAsA HOpMa, KOTOpasd HCfICTByeT, €CJI1 CTOPOHBI HE CO-
rjlacoBajii THOE B JOTOBOPE, a KaK HOpMa, OTChuIaomada Cyl K TOJIKOBAHUIO JOTroBOpa.
Ecnu B JOTOBOPE pacIIpeacIiCHUE GDGMCHI/I OTBETCTBEHHOCTU HE 3aKPCIJICHO HaIIpsi-
MY10, €0 MOXHO BBIBECTHU ITYTEM TOJKOBAHUS, aHAJIN3a IIPEAAOTIOBOPHBIX OTHOILLIEHUM
" IIOBCOCHMA CTOPOH. Heobxomumo BBISICHUTDH, KaKasd N3 CTOPOH IIPAMO NI KOCBEHHO
IIpUHAJIAa Ha cebst PUCK HACTYIUICHUSA OIIPEACTICHHBIX HOCJIEOCTBUMA HapymeHus1 10Tr0BO-
pa. NubiMu cJIoBaMu, IJ1s1 OIIPCACTICHUA HAJINYUS ITPEABUANMOCTI HEAOCTATOYHO ITPO-
CTOTO 3HAaHHMA O BO3MOXKHOCTU HACTYIIVICHUS OINPCACICHHBIX MOCIEACTBUMA. Tp66y€TCH
npAMOE NJIN KOCBEHHOC ITPUHATHEC JOJ2KHMKOM Ha ce0s1 OTBETCTBEHHOCTH 3a TaKue Mo-

100 Cwm.: Danzig R. Op. cit. P. 57.
101 Cwm.: Eisenberg M.A. Op. cit. P. 587.
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caenctBus. [1pu oTcyTCTBUYM BOJIM JOJDKHUKA HA pACIIMPEHNE TOTOBOPHOI OTBETCTBEH-
HOCTH WJIM HEBO3MOXHOCTH YCTAHOBJICHUSI €TI0 BOJIU PUCK HEOOBIYAWHBIX YOBITKOB He-
CeT KpeIauTop.

Kak 6bU10 TTOoKa3aHO paHee, BIEPBbIE 3Ta MBIC/Ib ObUla BhIpakeHa (hpaHIly3CKUM yye-
HbIM P.2K. TToThe. K coBpeMeHHBIM McClienoBaTeIsiM, pa3aeIsioluM JaHHYIO MO3ULIMIO,
MOXHO oTHecTH A. Kpamepa!®?. OH UCXOIUT U3 TOTO, YTO 00S13aTEILCTBO BCETIA OPUEH-
TUPOBAHO Ha KOHKPETHbIE MTOCIEACTBUS ero HapyleHus. KoHeuHOo, CTOpOHBI BCTYMAlOT
B IOTOBOPHBIE OTHOLIEHUS B MEPBYIO OUEPEb JIs1 TOTO, YTOOBI MOJIYYUTh PEATbHOE HC-
nojsHeHue. Ho TeM He MeHee B OOJIBIIIMHCTRE CIy4aeB OHU OLIEHUBAIOT PUCKU HACTYTLIE-
HUS MOCAEACTBUIA HApYIIEHUSI UMU CAMMMU UJIUM UX KOHTpareHTaMu yCJIOBMI JOTOBOpa.
Takoii pacyeT 0COOEHHO XapaKTepeH ISl TPeANPUHUMATEIbCKOM NeSITEIbHOCTH.

Kpowme Toro, A. Kpamep nomuepkuBaeT, 4TO XOTS M ObIBAIOT Ciiyyau, KOTAA CTOPOHBI,
BCTYyIIasi B 0013aTEJIbCTBO, HE aHAIM3UPYIOT BO3MOXHEBIE ITOCICICTBHUS €r0 HapylIeHHs,
HO BCE XK€ OHM BCEIlia MCXOMIST M3 OIpene/ieHHbIX MHTepecoB 1 mHeneil. [locieanue Ha-
XOIISIT OTPAXXEHUE B JOTOBOPE U MOJJIeXKAT aHATU3Y ISl BBISCHEHMS TOTO, KaK Obljia pac-
TpeaeaeHa OTBETCTBEHHOCTb MEXIY CTOPOHAMMU.

YroObl OIIPpE€AC/INTD, KaKyl0 HAITpaBJICHHOCTbL UMECT JOTOBOP, KAKMEC MHTEPECHI ITPECIIC-
AYIOT CTOPOHBI M KaK pacpeacJCHbl pUCKH MCXOY CTOpOHaMU, KpaMep npeaiaaract uc-
XOOUTDb U3 CIACAYIOIINX MOJOXEHU:

KaXXIIbIil JOTOBOP MMEET HAIIPABICHHOCTh Ha OIIpee/IeHHbIE MHTEPECH;

cJenyeT Tpe3lOMUPOBaTh, YTO JOJDKHUK IMTPUHUMAET Ha ce0sT OTBETCTBEHHOCTH TOJBEKO
3a TOT yliep0, KOTOPBIN OBbIJT MPUYMHEH HEITOCPEACTBEHHO MHTEpecaM KpeanuTopa, Co-
JIep>KaBIIUMCS B JOTOBODE;

MOJDKHUK W KPEAUTOP BCTYIIAIOT B IOTOBOPHBIC OTHOINEHUS TOOpOBOMBHO. Ha momk-
HUKa He MOJDKHA BO3JIaraThCsl OOJIbINAs OTBETCTBEHHOCTD, HEXXEIN Ta, HA KOTOPYIO OH
COTrJIacHJICS, BCTyIasi B 1oroBop. OUeBUIHO, YTO 000 JOJDKHUK CTPEMUTCS TIPUHATH
Ha ce0sT HACTOJIPKO MEHBIIYIO CTEIICEHb OTBETCTBEHHOCTH, HACKOJIBKO 3TO BO3MOXKHO,
YTOOBI KPEAUTOP BOOOILIE COMIACUIICS 3aKIIOYUTh C HUM HOTroBop. J1oOpoBOIbHOE BCTY-
TUICHUE B JOTOBOP TaKxKe 03HAYACT, YTO Y CTOPOH €CTh BO3MOXKHOCTD 3apaHee pacIipeie-
JINTh PUCKH;

JOJDXKHUK He OyeT neiicTBoBaTh cebe B yiepo. Kak nmpaBuiio, oH HalleJieH Ha N3BJIeUeHUE
MPUOBUTA U3 JOTOBOPHBIX OTHOIEeHUH. [ToaToMy ciiemyeT ocoboe BHUMaHKE 0OpaliaTh
Ha COTJIaCOBaHHYIO B JOroBope LieHy. HeoOXomMMo TakKe COOTHECTH €€ CO CPEAHEN CTO-
HMMOCTBIO CTPaXOBaHMSI 3TOrO PHUCKa Ha PHIHKE, YTOOKI ITOHATh, YYTEHA JIX OHA B LIEHE;

MIPE3IOMUPYETCSI, YTO TOJDKHUK He TIPMHUMAET Ha ce0sI pCKY BOSHMKHOBEHUS yIIepoa,
BBI3BAHHOTO ITOBEICHNUEM KPEINTOPA;

npeanojaracrcd, 4YTo puCcK Boajgarac€rcd Ha Ty U3 CTOPOH, KOTOpOVI npouie €ro nmpeaoT-
BpaTUTh,

102

CwMm.: Kramer A. Op. cit. P. 249—-286.
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7) IUJIST TOJIKOBAHUS BOJI CTOPOH MOTYT IIPUMEHSITBCSI 0OBIYau, pa3aeisieMble TEJIOBBIM CO-
00IIIeCTBOM, K KOTOPOMY MPUHAICXKAT TOJDKHUK U KPETUTOP.

TTonoOHBIM TOgXOA K npeaABNINMOCTH Y6BITKOB IO3BOJIACT PCHINTDL BOIMPOCHI, OTBET HA
KOTOPbLIC HEBO3MOKHO HaﬁTIfl, NCXO0IdA U3 NCPBLIX IBYX MO3ULIUHA. HaanMep, €CJIN IIpn-
JCPXKUBATLCA 3TOI TOYKU 3p€HUA, HC BOBHUKACT BOIIpOCa, ITIOYEMY PUCK BO3Jj1aracrcda Ha
Ty WM NHYIO CTOPOHY. 310 IIPOUCXOJUT B CUJIYy TOI'O, YTO CTOPOHBLI CaMM TaK IOrOBOPU-
JIUCh. 3agaveit IpPaBOIIPUMEHUTEIIA ABJIACTCA JUIID BLIACHECHUE UX BOJIN.

Taxoke 3TOT OIX0 TO3BOJISIET Pa3PEIIUTh IIPOOIEMY C MOMEHTOM OIIpeACICHUS TIPEeI-
Buaumoctu. Ilo o6Gemy npaBuily oHa HOJDKHA yCTaHABAMBATHCS HA MOMEHT 3aKJIoue-
HUSI IOTOBOpa, a HE HA MOMEHT €To HapylleHus. UMeHHO B 3TOT MOMEHT CTOPOHEI pac-
npenessiioT MexXay co00il MoTeHLMalbHble pUcKU. JlanbHeiilllee pa3BUTHE COOBITUI He
JIOJDKHO BJIMSITH Ha 3TO pacnpenesieHue. McKiaoueHrneM SIBsIeTCSl COIJIaCOBaHUE CTOPO-
HaMU U3MEHEHUS JOTOBOPA, B TOM YUCJIE TOCPENCTBOM MTOBEAEHUS, KOTOPOE IMTOPOXKIAET
oIlpenesIecHHBIE pa3yMHBIE OKUIAHUS.

JaHHOe OOBSICHEHHE TTO3BOJISIET M30eXKaTh IMPo0JIeM, CBI3aHHBIX C IPUMEHEHUEM TIpa-
BUJIa MPEIBUINMOCTH K IOJITOCPOYHBIM JOTOBOPHBIM OTHOIICHUSIM, KOTIIa CTOPOHBI 3a-
paHee He UMEIOT BO3MOXHOCTHY PacTpeae/IUTh BCE PUCKH, a BITOCJIEACTBUU Y KpeaIuTOpa
BO3HUKAET BEPOSITHOCTh HECEHUS SKCTPAOPIMHAPHBIX YOBITKOB B CIyJyae HapyIICHUs
JIOTOBOPHOTO 00513aTeJIbCTBA.

PaccMortpeB mpemraraeMblie B HAyIHOM JIUTepaType 000CHOBAHUS MPEIBUINMOCTH, He-
00XOIUMO YOEeIUTHCS, UTO 3MeCh HET OIPENeIeHHON IMyTaHUIIbI, KOTOpask BBOIUT HAC B
3abnyxaeHue. He nmoaMeHsieTcs i 060CHOBaHME MPEIBUAMMOCTUA KaK criocoba orpa-
HUYEHUST OTBETCTBEHHOCTU OOOCHOBAaHMEM CaMOM MIE€W OTrpaHUYEHUs] OTBETCTBEHHO-
ctu? Het 1 31ech cMeIIeHUsI IBYX OTPaHUIMBAIOIINX OTBETCTBEHHOCTh CPEACTB, OMHO
M3 KOTOPBIX BBIIAETCS 3a OOBSICHEHHUE CYIITHOCTH IPYTOTo?

OTBeTHM CHayvaJia Ha TIepBbIii Borpoc. [Tomo3peHre B TOM, 9YTO TaKOe CMEIIIeHUe Ieii-
CTBHUTEJIBHO MMEJIO MECTO, BOBHUKAET B OTHOIIIEHHWH TIEPBOT0 0OOCHOBAaHMS, 3 UMEHHO
WIIEH CTIIpaBelJINBOCTU. Be3ycioBHO, B3BICKAHME CITMIITKOM OTHAJICHHBIX YOBITKOB OBIIIO
OBI KpaifHe HeCTIpaBeIJIMBBIM. DTa niesd ITOHMMaeTcs Ha MHTYUTUBHOM ypoBHe. 1o Mepe
Pa3BUTHSI TPAXKIAaHCKOTO 000pOTa, YBEIMUECHUS ero o0beMa M JUHAMWYHOCTH, a COOT-
BETCTBEHHO, M PMCKOB OHa BCe MPOYHEe YKPEIUIsIach B IOpUINIECKOM co3HaHuu. Ha
JTAHHBIA MOMEHT CYIIIECTBYEeT MHOXKECTBO CITOCOOOB HE JOMYCTUTH B3BICKAHUS CIIUIITKOM
OTIAJICHHEIX YOBITKOB. K HUM clleAyeT OTHECTH BUHY, IPUIMHHO-CJIEICTBEHHYIO CBS3b,
MpsIMOE yKa3aHue B 3aKOHE Ha OrpaHUYeHUe OTBETCTBEHHOCTH, TOTOBOPHOE pacIipeie-
JieHre pucKoB'®, B 1X 4KCI0 BXOOUT U MPEABUANMOCTD. M3 Te31ca 0 TOM, YTO B OCHO-
BE OIpaHWYCHUST OTBETCTBEHHOCTH JIEXKUT CIIPaBEIJIMBOCTD, CIEIYET, YTO 3Ta XKe HMues
3aJI0KeHa W B JIIOOOM cItocobe, HalleJIeHHOM Ha HENOIyIIeHUe B3bICKAHMS CIIUIITKOM
OTIAJICHHBIX YOBITKOB. UIMEHHO ITO3TOMY TOBOPUTE O TOM, UTO IIPEIBUINMOCTE OOOCHO-
BBIBACTCST MIEEH CIIPaBeIIMBOCTH, U BEPHO, 1 HEBEPHO OTHOBpPeMEHHO. BepHO B TOM
TUTaHe, 9TO TaK KakK MPEABUINMOCTD SIBJISIETCS peau3alliiell Naeu 3aIpeTa B3bICKaHWs
CJIVIIIKOM OTJAJICHHBIX YOBITKOB, KOTOpasi, B CBOIO 04Yepelb, 00OCHOBBIBACTCS CITPABEI-
JIMBOCTBIO, TO M OHA IIPOHUKHYTA 3TOM Xe nueeii. 1 HeBepHO, TOCKOJIBKY Ues CIIpaBeI-

103 Cwm.: Komarov A. Op. cit. P. 246—-248; Treitel G.H. Op. cit. P. 143—207.

140

Loaded: 26-04-2024 PMt 14:24:43



Ceob6opgHas TpnbyHa

JIMBOCTH MPUCYILIA TIOOOMY CIIOCO0Y OTpaHUYEHUST OTBETCTBEHHOCTHU. [1pu 3TOM ocTaeT-
CsI COBEPIIICHHO HESICHBIM, B UeM MPEUMYIIECTBO MPEIBUANMOCTY U NEHCTBUTEIHHO JIN
OHa TTO3BOJISIET PEITUTD T€ ITPOOJIEMBI, C KOTOPHIMU HE MOTYT CIIPABUTHCS IPYTHE CIIOCO-
Ob1. TakuM 00pa3oM, CIpaBedIMBOCTbIO MOXHO 0OOOCHOBAaTh CaMy UJIEI0 OrpaHUYEHUS
OTBETCTBEHHOCTU, HO HUKAK He BEIOOP KOHKPETHOTO CIIOCO0a JOCTUXKEHUST 9TOM LS.

IlepeiineM Ko BTopoMy Boripocy. OH BO3HUK OTHOCHUTEIBHO COOTHOIIICHUS TTPEIBUIV -
MOCTH U BOJIEBOTO ITOAX0a K 00BSICHEHUIO ee CyIlIHOCTA. Ha Hari B3misi, BOJIeBOM MO -
XOII He IBJIIeTCST 000CHOBAaHMEM TPEIBUANMOCTH, a IIPEACTaBIISIET COOOM aTbTepHATUBY
€, T.€. eIlle OIVH CITOCO0 OrpaHMYEHMSI OTBETCTBEHHOCTH. 10 CyIiecTBy, paccMoTpeHue
MPEeIBUINMOCTH Yepe3 MPU3MY BOJIEBOTO MOIX0Aa 03HAYaeT KapAWHAIBHEIN ITepeCMOTP
TOHSATHS TIPEABUIVMOCTH ¥ HAITOJTHEHUE €T0 COBEPIIIEHHO APYTUM COAECPKaHUEM.

[IpenBuaMMOCTb OpMEHTHUPYET Ha obJIamaHue 3HaHueM, nH¢popMmaumeir. OHa ycTaHaB-
JIMBAETCs IyTEM OTBETA Ha BOIIPOCHI, 3HAJT UJIX JOJIKEH ObLJ 3HATh HApYIIUTEb JOTOBO-
pa 0 BO3MOXXHOCTU HACTYILJIEHUS OIPEAEIEHHOTO MOCAEACTBUS 1 MO3BOJISLIO JIU Baje-
HHUe 3Toit nHdopMaIeit peaABUAEeTh eT0 HACTYIIJICHUE.

I'maBHas c1aboCcTh MPeABUIMMOCTU B TaKOM €€ TMOHMMAaHWM 3aKJI04aeTcsl B TOM, YTO
MpakTUYECKU HEBO3MOXKHO OINpeae/UTh, 1eiCTBUTENbHO JIU U0 pacriojaraio HuHPop-
mauueit. IToxanyit, 1okazaTb 3TO MOXHO JIMIIb B TOM CJllydae, eciay 3Ta MHGopMaLus
ObL1a cOoOOIIEeHA YIIOJHOMOUYEHHBIM JIMLIOM B MUCbMEHHOI (popMe UM MpPU NIpUMEHe-
HUU 00BEKTUBHOIO CTaHAApTa MPEeIBUANMOCTHU (HOJKEeH ObLIT 3HATh). B MHBIX Xe cuTya-
1IMSX 9TOT NMOAX0M OeCIoie3eH, Tak Kak obaagaHue uHopmanreit He UMeeT OObEKTUB-
HOTO IMPOSIBJIEHUST BOBHE.

Eime omHoi1 mpo6iemMoii MOXHO Ha3BaThb HEBO3MOXHOCTD OIPEACIICHUS] TOTO YPOBHS
BEPOSITHOCTY HACTYIUICHMS OIIPEAESICHHOIO TTOCSACTBUSI, KOTOPBI ITO3BOIIII OBl €TO
MPEIBUICTD.

Kpome Bcero mpouero, mpeIBUIUMOCTD SIBHO HE COMIACYETCS ¢ MPUHIIMIIOM aBTOHO-
MHM BOJIM, UMEIOIIVM KJIIOUeBOE 3HAUYEHME JIsT FpaXaaHCKoro mpasa. TeopeTnyecku
COMHUTEJIbHO BBITJISIIUT TOT (DaKT, YTO HAJIMUME 3HAHUI O BOSMOXHOCTH HACTYIUICHHS
OTIpeNieNICHHBIX MTOCTISICTBUM ipso facto TIOBHIIIAET YPOBEHb OTBETCTBEHHOCTHU. Bee 310 1
MPUBEJIO MPEIBUANMOCTD KaK MPABOBYI0 KOHCTPYKIIUIO K TYITHKY.

Teopus Boim npearaeT oOpaTUTh Hallle BHUMaHKE HE HA 3HAHMS, a Ha TO, KaK CTOPO-
HBI CAaMHM pacIIpeIeIiIN PUCKU B JoroBope. Bosi, B oyimume oT 3HAHUI, UMeeT Oojee
YETKOE BBIpaXXCHME BOBHE: €¢ IIPOIIe Paclio3HATh M YJIOBUTh. Pa3paboTke mpoOiaeMbl
BOJIX B IPpaXIaHCKOM ITpaBe M COOTHOIIICHMS BOJIM M BOJICU3BSIBIICHUS TIOCBSIIICHBI MHO-
TOUYKCIICHHBIC HAYIHBIE paOOTHI. DTO IeaeT TOJKOBaHME BOJIM KaK CII0co0a orpaHrIe-
HUSI OTBETCTBEHHOCTH TOpas3no 0oJjiee MPOYHBIM M IOHSITHBIM, TaK KaK HCIIOJIB3YeTCs
HapaOOTaHHBIN BeKaAMU MHCTPYMEHTAPUA IPpakIaHCKOTO TIpaBa.

UYTo KacaeTcsi UCTOKOB CMEIIIEHUsT BOJIEBOTO TMOAX0Aa U MPEeIBUAMMOCTH, TO, CKOpee
BCero, oHU 3apoauiuch elne B padote P.2K. [Totbe. OH Mcmonb3yeT TEpMUH «IIPEeaBUIN-
MOCTb», HO, KaK yXe OTMeUaoCh, €ro 00llas uaest 3aKII04aeTcss UMEHHO B IPUOPUTETE
Bosiv. UHbIMU crioBamu, B pabote [ToThe Mo/ CTI0BOM «ITPEeIBUIUMOCTb» CKPhIBAETCS Ha
camMoM jejie BojieBoi moaxon. [lepeHeceHHass Ha aHTJMNACKYIO MOYBY MPENBUIMMOCTD
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MTOJTyYrjIa COBEPIICHHO MHOE COMepKaHMe, BOJEBOM MOIX0A ObUT MOJHOCTBIO OTBEPT-
HYT. AHIJIMIICKOE TIpaBO IIOILIO 10 MyTH pa3paboTKX MPEeIBUAMMOCTY KaK KaTeropuu,
B OCHOBE KOTOPOI JIeXKaT 3HAHMWSI O BO3MOXHOCTH HACTYIUICHMS OIPEISICHHOTO I10-
caencTBus. B aToM cMbICiIe MOXHO CKa3aTh, YTO IIPEIBUINMOCTD SIBJISIETCS] U300pETCHU -
€M YHCTO aHTJIMICKOro ImpaBa. TeMm He MeHee, KaK yxKe 0TMEeJaIoCch, TAKOEe TOHUMaHHUE
MIPEABUINMOCTH HE JAJI0 MOJIOKUTEIbHBIX pe3ynbTaToB. CymeOHas IpakKTHUKa, IbITasiCh
HaWTU TBEPIYIO METOMOJOTUIO IJIS1 yCTAHOBJIEHMS TIPEABUANMOCTH, OKa3a1ach B TYIIUKE.
CoBpeMeHHasI ke TTpaKTUKa CBUIETEIBCTBYET O BO3pAIIEHUH K BoJIeBOMY Ttoaxomy. He-
MEIIKOE TIPaBo, OTKa3aBIIIeecs OT MPEIBUINMOCTH B €€ aHITTMICKOM IIOHUMAaHWH, 00JIb-
111e TIroTeeT K Teopuu, usnoxeHHoi P.2K. [ToTee. Benb onucaHHasi BbIllie TEOpUSI 3allU-
THI IIEJI JOTOBOPA, B CYIITHOCTH, €CTh HE UTO MHOE, KaK IPOSBJICHKUE BOJIEBOTO ITOAXOA.
Ha tex >xe no3uiusx ctouT u BeHckass KOHBEHLIMs, KOTOpasi, HECMOTpPSI HA TO YTO CO-
JEPXKUT HOPMY, MPSIMO IIACALLYIO, YTO IS ONPEAENeHUS NTPEABUANMOCTA HEOOXOAUMO
BBISICHUTD, 00J1a1aJ10 JIY JINIIO OIIpeAeICHHOM NH(pOopMaIIneit, 10 CYyTH, TAKXKE OTChLIACT
K TOJIKOBAHUIO BOJIM CTOPOH. TakuM 00pa3oM, BOJIEBOI OIXO SIBJIIETCS IIpeodianaio-
IIAM M 110 OOJIBIIIOMY CUETY BHITECHII ITPEABUINMOCTbD.

Kak BumHo u3 NPpUBEACHHOIO paCcCyXACHHWA, BOJIA W IMPECABUAMMOCTL MPCACTaBIAIOT
coboit peHICHUEC OIHOM HpO6HCMH, HO B MX OCHOBC JI€KaT COBECPIICHHO pa3dHbIC UICHU.
PaCCMOTpeHI/IC OpeaABNINMOCTH YEPE3 MPU3MY BOJICBOI'O ITOAXOJAa BbIXOJAIIMBACT €€
INEpBOHAYaJIbHOC COACPXKAHUC. Z[I[H pasBuTuAg NpEeABUIMMOCTU KakK l'lpaBOBOf/'I KOH-
CTPYKIIMM €CTb ABA aJIbTCPHATUBHbLIX BapvaHTa: b0 CJIEayeT NMEPECMOTPETL €€ COACP-
2KaHUE B pyCJI€ BOJIEBOI'O IMmoaxonaa, MO0 OHA JOJIKHA YCTYIIUTL MECTO BOJICBOMY ITOH -
X004y Kak CaMOCTOATCJIbHOMY Cl'[OCO6y OrpaHM4Y€HMUA B3bICKAaHUA CINIIKOM OTAAJICHHBIX
Y6BITKOB. HYME[CTCH, YTO COBCPIICHHO HE3a4Y€M HAIIOJHATHL INMOHATUC NMPCABUIANMOCTU
HECBOMCTBEHHBIM €My COACPKAHNEM. OTO MOXET NOPOAUTDL JIMIIb HECHYKHYIO ITyTaHU -
ny. Ha nam B3rjdd, IpaBUJIbHEEC ObL10 ObI OTKA3aThCSI OT npe€aABNINMOCTH U 3aMCHUTD €€
HOBBLIM, bonee COBCPIICHHBIM BOJICBBIM ITOAXOJ0M.

Takum obpa3omMm, 000CHOBaHUE MPEABUIMMOCTHU Yepe3 UIEI0 CIIPaBeIIMBOCTU HE MO-
XKeT ObITh yoenuTeabHbIM. OObSICHEHUE, JaHHOE IIKOJION 3KOHOMUYECKOIO aHaau-
3a IpaBa, SIBJSIETCS BECbMa CIIOPHBIM, TaK KaK CPeIU €ro NpuBEpPKEHLIEB HET €AUHOMN
TOUYKM 3peHusi. BoyieBoii moaxon Heab3s Ha3BaTb 0OOCHOBAHUEM IPEIBUIAMMOCTH, OH
TIPeICTaBIsIeT COOOM AIbTepHATUBHYIO IIPABOBYIO KOHCTPYKIIUIO, IIpUYeM 00JIee COBEp-
IIEHHYIO.

3. lNoHATHMe NpeaABMAUMOCTU [OMOBOPHbLIX y6bITKOB U COOTHOLWLUEeHune
CO CMeXHbIMU KaTeropundamm

Ha ocHoBanun IIPOBCACHHOTO MCCJICAOBAHHNA CTAJIO BO3MOXHBIM OIIPCACJINTbL MECTO
IMpEABUINMOCTH B CUCTEME I'pakKIaHCKOIO IIpaBa. Ona gpngercd OIHUM M3 CIIOCOOOB
OrpaHMYC€HMA B3bICKAHMA CJIMIIKOM OTAAJICHHBIX Y6LITKOB. KiroueBbiM 1151 ee ornpeac-
JICHUSA ABJIAIOTCA 3HAHMWA HAPYIIMBIICTO 00s13aTeJILCTBO JIM1IA HA MOMEHT 3aKJII0USHUS
J0T0oBOpPaA O IMOTEPAX, KOTOPLIC BCIICACTBUC 3TOI'O ITIOHECET €0 KOHTPAICHT.

IpencraBnsiercst, YTO aHAIKU3 MTPEABUANMOCTH, TPOBEACHHbIN B HACTOSIIEH paboTe, Mo-
3BOJISIET YTBEPXKIATh, YTO OHA SIBJISIETCST OTMUPAIOLIEH ITPaBOBO KOHCTpyKIueil. Ee me-
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CTO IOJIKEH 3aHSITh BOJIEBOM moaxon. OqHAaKO ISl 3aBePIICHS NCCIIeI0BaHMUSI XOTEIOCh
OBI IIPOBECTH OTIPAHUYCHHE MPEIBUINMOCTHU OT CMEXKHBIX ITPABOBBIX KATETOPHIA.

MoxHo YCMOTPETL OMNPECACIACHHOC CXOACTBO MECXKAY IPECABUAMMOCTLIO, l'lpI/I‘{I/IHHOVI
CBsI3bI0 U BUHOI. Heobxonumo ONpeacJInTb, ABJIACTCA NPEABUINMOCTL CaMOCTOATEIb-
HOM KaTel"OpHeﬁ WJIN K€ 9TO JIMIIb 9JIECMCHT, y‘lHTbIBaCMBIVI IIpH OIIpE€ACICHUN ITPUYNH -
HOWM CBSI3U W BUHBI.

Haunem ¢ aHamM3a COOTHOIIEHHUS MpaBWIa IMPEABUIMMOCTA U IPUYMHHON CBSI3W.
I1o 3TOMY OBOAY B IMTEPATYPE MOXKHO BCTPETUTD ABE IIPSIMO IIPOTUBOIOJI0XHBIE TOUKHU
3peHust. HekoTophlie yueHble CUMTAIOT, YTO MPEABUAMMOCTD JOJIKHA pacCMaTPUBAThLCS
KaK HEOThEMJIEMBII 3JEMEHT IPUYMHHOM cBA3u'™. JIpyrue e yTBepKaaloT, YTo Ipei-
BUIMMOCTD SIBJISIETCSI CAMOCTOSITEIbHOM KaTeropreil, OHa «He YKJIAObIBACTCS HUA B OMHO
13 OOIIMX OCHOBAHU IPpakaaHCKO-IIPaBOBOI OTBETCTBEHHOCTH» ', B TOM 4YMCiIe U ITpU-
YUHHYIO CBs3b. IlpeacTaBuTeM BTOPOIO IMOAXOIA BBIIEISIOT CIEAYIOIINE OCHOBHBIE
ornunst'. TIpexe BCero 3T0 MOMEHT, Ha KOTOPBIN OIIPENEISIOTCS IPUIMHHAS CBSA3b
(MOMEHT HapyIIeHMS 00s13aTeIbCTBA) U MMPESABUINMOCTD (MOMEHT 3aKJIIOUEHUS JOTOBO-
pa). Takxe obGpailliaeTcss BHUMaHKE Ha TO, YTO IIPUYMHHASI CBSI3b SIBJISICTCS OCHOBaHUEM
IPaxIaHCKO-IIPaBOBOM OTBETCTBEHHOCTH, a MPEABUAMMOCTD IIPEICTABISAET CO00 KpH-
TEepUi, CIIyXalllyii OrpaHUYEHUIO pa3Mepa OTBETCTBeHHOCTU. MIcXoast U3 3TOro, coor-
BETCTBEHHO, JEJIA€TCSI BHIBOI O PA3IMYHBIX LIEJISIX, MPECIeAyeMbIX IPU YCTAaHOBJICHUU
MPUYMHHOI CBSI3U U BUHBL. OIpeaeaecHre HaTMYUs IIPUYUHHOMI CBSI3M HEOOXOAUMO [IJIsT
OTBETA Ha BOIPOC, IIOHECET JIM JIMLIO OTBETCTBEHHOCTD, a BBISIBICHHUE IIPEIBUINMOCTU
MO3BOJISIET ONPEAEIUTh pa3MeP OTBETCTBEHHOCTH.

Yr1o06bl pa3odpaThcs B YKa3aHHBIX MO3UIUSIX, HEOOXOIMMO B MIEPBYIO OYEPENb YSICHUTD,
YTO TIOHMMAETCS MOJ MPUYUHHON CBs3bI0. CyllleCTBYET MHOXECTBO TEOPUI MPUYMH-
HOM CBSI3U: PAaBHOLICHHBIX YCJIOBUI, BBIIEISIEMOIO YCIOBUS, aIeKBAaTHOTO IPUYMHEHUS,
TEOpPUU HEOOXONMMOM U CTyYaiiHON MPUYMHHON CBS3U, HEOOXOAMMOTO 1 TOCTATOYHOTO
ycaoBus'?’. Ux netanbHOE MCCIeI0BaHKE BBIXOIUT 32 paAMKM HACTOsIIIeH paboThl. OnHa-
KO XOTeJIoCh Obl 00pPaTUTh BHUMAaHUE Ha CACAYIOIIUI MOMEHT. DTU TEOPUU C OOJIBIIOMN
JTOJIe YCIIOBHOCTH MOTYT OBITh pa3fe/ieHbl Ha IBE IPYTIITHI.

IepBast U3 HUX paccMaTPUBAET IPUUNHHO-CIIEACTBEHHYIO CBA3b KakK (MI0COMCKYIO Ka-
TErOpuIO, KakK BCEOOIIYI0 U OOBEKTUBHYIO CBSI3b MeXAy siBieHusiMu'®. Jpyras xe 1mo-
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CwMm.: bpaeunckuit M. H., Bumpsanckuii B.B. Yxa3. cou. C. 357.

baiibak B.B. TIpenBUaMMOCTb YOBITKOB KaK KPUTEPUIl OrpaHUYEHMSI OTBETCTBEHHOCTH 3a HapyIlIEeHUE JOrOBO-
pa. C. 63. Cm. Takxke: O oce. [IpmuriHHAS CBA3b KaK YCIOBUE JOTOBOPHOM OTBETCTBEHHOCTH: CPABHUTEIHHO-
npaBoBoii ouepk // Becthuk BAC P®. 2014. Ne 6. C. 8.

CwMm.: Baitbax B.B. TlpenBUIMMOCTb YOBITKOB KaK KPUTEPUil OrpaHUYCHUST OTBETCTBEHHOCTHU 3a HapylleHUe
noroBopa; Ow gce. IIprudrHHAs! CBSI3b KaK YCJIOBUE TOTOBOPHON OTBETCTBEHHOCTH: CPaBHUTEIbHO-IIPABOBO1
ouepk; Cepaxog B.B. Kputepuii MpeIBUIMMOCTY YOBITKOB. MI3BJIeueHUsI N3 pellieHit N30paHHBIX apOuUTpaxeit
¥ CYIIOB I10 BOITPOCY MMPUMEHEHMSI KPUTEPUs IPEABUINMOCTH YOBITKOB B KOHTEKCTe CT. 74 BeHcKoil KOHBEH-
uuu // BecTHUK MeXITyHapoIHOro Kommepueckoro apourpaxa. 2013. Ne 1. C. 156.

CwMm.: Esmees B.C. Ykas. cou. C. 125.

bpaeunckui M. U., Bumpsanckuii B.B. Yka3. cod. C. 386. ABTOpBI OTMEYAIOT, YTO TAKOM ITOIXOM ObLT XapaKTepeH
IUISI COBETCKOTO TIpaBa.
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HUMaeT ee Kak SIBJICHUE I0pUINYecKoe U TpeOyeT yueTa CyObeKTUBHOTO MOMEHTA IS
oIpeesieHrs] Haaumdus npuarHHou cBs3u. Tak, I'.®. llepireHeBny mucaj, 4To «I10-
CJIICACTBUSI HE3aKOHHOIO NEUCTBMSI, 32 KOTOPbIE AEMCTBOBABIUIMI OTBEYAET, HE MOTYT
WUITU JAJIbIIE TOTO, YTO MOXHO ObUIO MPEAYCMOTPETh B MOMEHT COBEPILIEHMS TEMUCTBUS
Ha OCHOBaHUM OOIIIEXUTEHCKOTO OIbITA CPETHEMY pasyMHOMY uenoBeKy. Cyn, oueHu-
BalOILIMiA €X post mpoucuieauee, 10KEH CTaTh Ha TOUKY 3pEHMS €X ante U He Mpelb-
SIBJISITh K YEJIOBEKY TpeOOBaHMUS OOJIbLIENH MPEAYCMOTPUTEIBHOCTH, YEM Ta, HA KaKylo
pacCUMTBIBAET 3aKOH, OOpallalolIMIACS CO CBOMMM YIpo3aMM K MOAYMHEHHOMY €MY
HaceJeHuo»'®.

HCTPYI[HO 3aMETUTDb, YTO OTBET Ha BOIMIPOC O TOM, KaK pacCMaTpuBaTh NpCABUINMOCTDb —
B KQUECTBE CAaMOCTOSITEIbHOMU KaTreropmu mjin Kaxk 3JIEMCHT HpI/I‘IHHHOﬁ CBA3U, 3aBUCUT
OT TOTIO, Kakou u3 JBYX BBLIIICYITOMAHYTBLIX ITOAXOJ0B K HpH‘IMHHOﬁ CBA3U IIPUHATDH 3a
NCXOJHYIO TOUYKY paSMbIIJICHUA.

Ecnu nipunepXuBaTbcs B3MISIAA HAa MPUYMHHYIO CBSI3b KaK HA BCEOOIIYIO, ANHYIO, 00b-
€KTUBHYIO, TO CJIEAYEeT NPUUTU K BBIBOLY O TOM, UTO BBIAEIEHUE MPEIBUANMOCTUA KaK
CaMOCTOSITEILHOM KaTeropuu 0e3ycIoBHO Heobxoaumo. [IpuunHHas cBsi3b B puimocod-
CKOM €¢ ITOHMMAaHWHM MOXKET pa3BUBATHCS CKOJIb YTOMHO IOJTO. DTO MPUBEACT K BO3-
HUKHOBEHMIO OTBETCTBEHHOCTH M3HAYAJIBPHO B IIOJTHOM 00BeMe aOCOJIFOTHO 3a BCE IO-
ciencTBus HapyeHus. [Tociie ycTaHOBICHNS IPUIMHHOM CBSI3U HAMIJIEXKUT OIIPEACINTh
npeaBuIuMOocTb. OHa ITO3BOIUT OIPaHUYUTD Pa3Mep YOBITKOB pa3yMHBIMU IIPEICIaMMU.

Ecnu ke paccMaTpuBaTh MPUYMHHYIO CBSI3b KaK KaTETOPUIO CYOBEKTUBHYIO, TO OHA TT10-
IJIOTUT TIPEABUINMOCTD, CliejaB HEHYKHBIM e¢ BEIIEJICHIE KaK CAMOCTOSTEIBHOM KaTe-
ropuu. Y>Ke Ha CTaIiy YCTAHOBJICHUSI IPUIMHHOM CBSI3U OYAYT OTCEUEHBI ITOCIICICTBHS,
SIBJISTIOIIIECS CIIMIITKOM OTHAJICHHBIMM, M OTBETCTBEHHOCTh CPa3y BOSHUKHET B OTpaHU-
yeHHOM o00beMe. HeoOxoammMo 0co60 OTMETUTD, UTO B 3TOM Cllydyae MpeaBUIMMOCTb CO-
CTaBJIIET JINIIb 3JIEMEHT IPUIMHHOW CBSI3U M HE SIBIISICTCSI CAMOCTOSITCIbHBIM OCHOBA-
HUEM IpaXIaHCKO-TIPaBOBOI OTBETCTBEHHOCTH.

JI1s HarAsIIHOCTU PAcCMOTPUM ClIeAyIOIInii mpuMep. Mexny A u B 3aKiioueH J0ToBop.
B momycTiul HapyllIeHHe CBOETO 00SI3aTeIbCTBA, B pe3yiIbTaTe 4ero A IMoHeC YOBITKH,
paBHbIe 100. [Tpu 3TOM IMIPeABUIUMOCTHIO B OXBAaTBIBAIMCH JIUIIB ITOCICACTBUS HapyIIIe-
HUS UM 00513aTeIbCTBA, TTOBJIEKIINE YOBITKH B pa3mepe 70.

PykoBonCTBYSICh ITEPBBIM ITOAXOIOM, Mbl MOXEM CIeIaTh BBIBOJ O TOM, YTO U3HAYAJIBHO
OTBETCTBEHHOCTh Bo3HUKIA B pasdmepe 100. OqHako mpuMeHeHWe KpUTepusl MpenBu-
JHUMOCTH TIPUBEJIO K OTPAHUYEHUIO pa3Mepa JOTOBOPHBIX YOBITKOB cymMmoli 70. Mcxons
W3 BTOPOTO IMTOAX0Ja, Mbl MOXXEM JOCTUYb TOTO XK€ pe3yjbTaTa, HO apryMeHTaius oyaeT
HECKOJIbKO MHOM. Tak KaK MpUYMHHAas CBSI3b C YYETOM CYOBEKTUBHOTO 3JIEMEHTA B OT-
HotieHuu 30 He yCTaHOBJIEHA, TO U OTBETCTBEHHOCTD B 9TOM YaCTH HE BO3HUKHET.

OmHako OEHMCTBUTEIBHO JTU B MPAKTUICCKOM IUIAHE MEXIY YKa3aHHBIMHU TOIXOHaMU
HET CYIIeCTBEHHOM pa3HUIBI? Ha Hamr B3MIsin, eIMHCTBEHHBIM Pa3IMIMeM MOXKET CUM-
TaTbCsl MOMEHT, Ha KOTOPBIM YCTAaHABIMBAIOTCS IIPESABUINMOCTD M TIPUYMHHAS CBSI3b.
B mepBOoM citygae 3T0 BpeMs 3aKJIFOYCHUS TOTOBOPa, BO BTOPOM — €T0 HapyIIICHMSI.

109 Cwm.: lllepwenesuy I D. Kypc Toprosoro npasa. T. 1. CIT6., 1908. C. 298.
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HeobxommMo OTMETHTB, YTO B JUTEpaType HEOMHOKPATHO ITOIHMMAJICS BOIIPOC O
TOM, MPABIJILHO JIM OLIEHWBATh IPEABUIMMOCT Ha MOMEHT 3aKJIIOYEHUS IOTOBO-
pa. Eciim MBI OymeM mpuaepXuBaTbCS TOUKM 3pEHUSI, YTO KITIOUEBBIM (PAaKTOPOM ISt
oIpeneeHUs TIPEIBUINMOCTH SIBJISIOTCS 3HAHUS, KOTOPBIMU paciioiaraio JuIlo, Ha-
pYyIIMBIIEE 0053aTEbCTBO, TO TOINA, ACHCTBUTEIBHO, IO 3TOMY BOIIPOCY €CTh IOJIE
IJIST TUCKYCCHU.

ABTOpBI, BBICTYNAIOIIME 32 ONIPeieIeHHUE MPEeIBUAMMOCTA HAa MOMEHT 3aKJII0YEHMS 10-
roBOpa, apryMEeHTUPYIOT CBOIO MO3UIUIO CleayouM oopa3zoM. OMHON U3 OCHOBHBIX
(byHKUMI mpaBUIa MPEABUIUMOCTH SIBJISIETCS CO3IaHKMe CTUMYJa JUIs CTOPOH K cIipa-
BEIJIUBOMY paclpene/IeHUI0 PUCKOB Ha CTaAuM 3aKJII0UeHUs noropopa. OHO CTUMYJIU-
pYyeT KpeauTopa K pacKpbITUIO puckKoB. Ha cTanuu meperoBopoB OH TOJXKEH COOOIIUTD
JIOJDKHUKY O HEOPIMHAPHBIX MOCAEACTBUSIX, KOTOPbIE MOTYT BO3HUKHYTh B ClIy4yae Ha-
pYyILIEHMS TOTOBOpa JOJKHUKOM. Eciu 1oJKHUK He OyaeT mMponHMOpMUPOBaH 00 3TUX
pUCKax U HapylIUT IOTOBOP, a 3TU HEOpAMHAPHBIE MOCIEACTBUS BCe-TaKU HACTYIIST,
TO OyAeT MpU3HAHO, YTO JOJDKHMK HE MOT NMPEeABUIETh UX HACTyruieHue. B pesynabTaTe
OH OyleT 0cBOOOXKIEH OT OTBETCTBEHHOCTH 3a HEeIpeABUICHHbIC YOBITKU. TakuM 00-
pa3oM, ecIu KpeauTop He COOOIIUT AOJDKHUKY MHGMOPMAIIMIO O TAKUX PUCKaX, OH caM
OyzaeT 3a HUX OTBe4yaTh. HampoTuB, eciiu KpeauTop I0BEIET CBENeHUS 00 3TUX PUCKAX
JIO JOJKHUKA, TO UX OpeMs JISIKeT Ha TTOCIeAHEro, Tak Kak OyaeT Mpu3HaHo, YTO OH MOT
W IOJIKEeH ObLT MPeBUAETh TAKUE MOCJIEICTBUS CBOET0 HapylleHus 1orosopa. Eciu 06a
KOHTpareHTa objafgaoT uHbopMalreil o puckax Ha CTaiuy BeIeHUS IEPErOBOPOB, OHU
MOTYT CKOPPEKTUPOBATh CBOE MOBEIEHUE COOTBETCTBYIOIIUM 00pa3oM. JJoIKHUK, 1Mo~
HUMasI, YTO PUCK JIOXKUTCS HA HETO, MOXET MPEeANPUHATh psia aeicTBuii''®. OH MoXeT
MPOSIBUTH OOJIBIIYI0O OCMOTPUTENBHOCTh MPU MCIIOJHEHUU JHOTOBOPHOTO 0OS3aTelb-
CTBa, MPUHSATh COOTBETCTBYIOLIME MEPhl MPEIOCTOPOXKHOCTU, YTOOBI M30eXaTh BO3-
MOXHOTO HapylleHUs, 3aCTpaxoBaThb CBOW PUCK. DTO MOTpedyeT OOJbIINX PacXOI0B
OT IOJKHMKA, MO3TOMY OH MOXET HacTaMBaTh Ha y4yeTe puUcKa B lLieHEe, B YACTHOCTU
noTpedoBaTh ee yBeanueHus. JJOJDKHUK TakKe MOXET MOTpedoBaTh BKIIOUEHUS B 10-
TOBOP YCJIOBUIA, OTPAHWYMBAIOIIMX €TI0 OTBETCTBEHHOCTh MO 0053aTENbCTBY, U TAKUM
00pa30M UCKJTIOUYUTh 3TOT PUCK UJIM OTPAHUYUTH €ro ornpeaeseHHol cymmoii. KpaiiHeit
MEepOoii, KOTOPOI MOXET BOCIOJIb30BAaThCsl JOJDKHUK, SIBISETCS OTKa3 OT 3aKJIIOUEHUS
JIOroBOpaA.

Takum 00pa3oMm, KpUTEpU MPEABUAUMOCTH CO3AeT CTUMYJ IS KOPPEKTUPOBAHUS
CTOPOHAMHM JOTOBOpa CBOETO MOBEACHMUS, a TAKXKE YCIOBUIL JOTOBOpA IUIST CIIPABEIII -
BOTO pacmpeneiaeHus puckoB. Eciv Obl peABUAMMOCTb YCTAHABIMBAIACH HA MOMEHT
HapYIICHMS, TO 3Ta (PYHKIIMS ObLIa OBl IIOJIHOCTBIO yTpayeHa.

yquBIe, nojararomume, 4YTO MOMEHTOM, Ha KOTOprﬁ onpeacadeTcda InpeaBuan-
MOCTb, OOJDKHO CUMTATbLCA HApYIICHUE OOTOBOPA, BbIABUIAIOT CICAYIOHNIME BO3PAXE-
HMUA. BO-HCpBBIX, OHM YTBCPXKIAlOT, UYTO KpE€AUTOPY HE BCEraa BbITOAHO paCKpbIBAaTb
JOJKHUKY I/IHq)OpMaI_[I/HO O BO3MOXHBbIX pUCKaX. BO—BTOprX, OHM YyKa3bIBalOT Ha TO,
YTO YCTAHOBJCHUE MPCABUINMOCT HA MOMCHT 3aK/IIOYCHHA OOTOBOPAa MOXKET IPUBE-
CTH K ITOCJICAYIOLIHUM 3JTOYHOTPC6J'[CHI/I9[M CO CTOPOHBI OOJKHHMKA. TaK, €CJI1 B JaJlb-
HeuieM KpCAUTOP YBCAOMUT OOJKHHUKA O KaKoM-JIM00 BO3HUKILEM HECOpAMHAPHOM
PUCKE, Y OOJLKHHUKA HET CTUMYJIOB OJId NPUHATHUA MEP IO €ro YCTPpaHCHUIO, BEAb OT-

1o CwM.: Vékds L. Op. cit.
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BETCTBEHHOCTD 32 3TOT PUCK JIEXKUT Ha Kpeautope. B-TpeTbrx, OHM yTBEPXKIAIOT, YTO
MIpUMEHEHNE KPUTEPHUS MPEIBUIUMOCTH OCOOEHHO HECIIPaBEIIMBO K TOJTOCPOYHBIM
OTHOIICHUSIM, KOTZla Ha MOMEHT 3aKJIIOUCHUSI JOTOBOpa TPYAHO MPEIyCMOTPETh BCE
BO3MOXKHBIE PUCKH.

OnHako YKazaHHad JUCKYCCUA KaXETCA COBEPLIICHHO 66CHO‘[BCHHOﬁ, €CJIM paccMaTpu-
BaTb MMPpE€ABUIAMMOCTL CKBO3b IIPM3MY BOJICBOI'O IIOAXOJAa MM IMPAMO IIPpMU3HATL BOJIC-
BOM MOAXOA CaMOCTOSITETbHBIM AJIbTCPHATUBHBIM crocooom OIrpaHMYCHUA B3bICKaAHUA
CJIMIIKOM OTAAJICHHBbIX y6BITKOB. Ecnu Op€aABUINMBIMU CYUTAIOTCA JIMIIOb TC y6BITKI/I,
OTBETCTBCHHOCTDL 3a KOTOPLIC JIMLIO IMTPAMO MJIM KOCBECHHO BbIpa3nJiO BOJIIO IIPUHATL Ha
CC6H, TO HE BO3HUKAET HUKAKMX COMHEHU B TOM, UTO NPEABUAMMOCTD JOJI2KHA OTIPEAC-
JIATBCA Ha MOMCHT 3aKJ/IIOYCHUA JOroBopa MJIM Ha MOMCHT €Iro USMCHCHUA, T.€. HA MO-
MCHT CorjtacoBaHUA BOJIb CTOPOH.

Teneps mepeitneM K pacCMOTPEHHUIO BOIIPOCA O COOTHOIIEHUH IIPEABUANMOCTH U BUHEL.
OTIIpaBHOI TOYKOI IJIST pa3MBIIILICHUS SIBJISIETCS ONpeeIecHIE IIOHS TS BUHEI.

ITo aTOMy MOBOIY XOTEIOCH OBl OCBETUTH IBE OCHOBHBIE MO3ULIMK. TpamuIIMOHHBIM IS
COBETCKOTO MpaBa ObLJIO ONpeesieHre BUHBI KaK IMICUXMYECKOTO OTHOIIIEHUS JINIla K Ha-
PYIIEHUIO 00513aTeIbCTBA U €0 TIoceACTBUAM. HeTpynHO 3aMeTUTh, YTO TaKOM TTOIXOI
SIBJISIETCSI CJIENCTBUEM TIepeHeCeHMsI KOHCTPYKIIMIA YTOJIOBHOTO TTpaBa B IIPaBO TPakKaaH-
ckoe. OmMHAKO CJieAyeT YYUTHIBaTh, YTO TIPEAMET U METOI PETYJIMPOBAHUS 3TUX OTpac-
JIel pa3IuyaloTcsl HACTOJIBKO, YTO TaKMe 3aMMCTBOBAHUSI HENb3sl IIPU3HATH yIaYHBIMMU.
I'paxxmaHckoe TIpaBo, peryaupylollee UMYIIECTBEHHBII 000pOT, COBEPIIEHHO HE MHTE-
PECYIOT TICUXUYECKHe MepekMBaHUs ero yYaCTHUKOB. BMecTo aToro ucronb3yercs ab-
CTpaKTHasi MOJIeJIb OxXXuaaeMoro noeneHus 'L, [ToaToMy BUHY clielyeT ONpeaeauTh Kak
HETIPUHATHE JIUIIOM, HapYIIUBIIUM 00s13aTeIbCTBO, TEX Mep, KOTOPbIe TPEOOBAIUCH OT
HETro KakK pa3yMHOTO yJacTHUKa 060poTa.

OrmpeneneHHoOe TNepecedeHrne MPEABUIMMOCTH U BUHBI MOXHO YCMOTPETh B TOM, UTO
€CJIM JIMLIO HE MOIJIO U HE TOJIKHO ObLTO KaK pa3yMHbI y4YaCTHUK 000pOTa MPEeABUIETh
HACTYIICHHE TIOCJICICTBUI HAapYyIICHUS UM 00s13aTeJIbCTBA, TO 3TO IPEIIoJaraeT, 4To
OT HETO HeJIb3sl TPeOOBaTh IIPUHSTHS MEp, HallpaBJICHHBIX Ha IPEIOTBpaIleHNE 3TOTO
HapymeHus. OQHAKO Ha 3TOM CXOICTBAa 3aKaHYMBAIOTCS. Pazmmums Mexmy BUHON U
MpeABUAMMOCTBIO BeChbMa CyIlleCTBeHHBI'?. Bo-IepBhIX, BUHA, B OTJIMYUE OT IPEABU-
IUMOCTH, SIBJISICTCSI CAMOCTOSITEIbHBIM OCHOBaHEM OTBETCTBEHHOCTH IO IOTOBOPHOMY
00s13aTeNbCTBY. [IpeIBUAMMOCTD IIPEACTABISIET COOOM JINIITL KPUTEPHil, OrpaHUINBAIO-
Ui pa3Mep OTBETCTBEHHOCTU. BO-BTOpHIX, BMHA, OyIy4r OCHOBAaHMEM OTBETCTBEH-
HOCTH, He BJIMsCT Ha ee pa3Mep. B-TpeTbrx, BUHA yCTaHABIMBACTCSI HA MOMEHT Hapy-
IIEHUs TOTOBOpA, a MPEeABUINMOCTh — Ha MOMEHT €T0 3aKJIIOUCHUS WIIM M3MEHEHUS.
W HakoHell, mo-pa3HOMY pacnpenesisieTcs OpemMsi noka3biBaHusl. Hanuuue BUHBI 111,
HapYIIMBIIETO 00sI3aTeIbCTBO, Mpe3toMupyercsa. Hampotus, mpeaBUANMOCTh YOBITKOB
IIOJDKHO J0KA3aTh JIMIIO, ITOCTpaIaBIliee OT HapyIIeHNs.

1 Cw™.: Bpaeunckuit M.H., Bumpsanckuii B.B. YKa3. cou. C. 401.

12 CwMm.: Cepakos B.B. Kputepuii npe1BUIMMOCTU YOBITKOB. M3BJIeUeHUS U3 pellieHU i U30paHHbIX apOUTpaxen U
CYIIOB I10 BOIIPOCY MPUMEHEHUSI KPUTEPHSI TIPEIBUIMMOCTH YOBITKOB B KOHTEKCTE CT. 74 BeHCKOiT KOHBEHIIMT
1980 r. C. 158; baiibax B.B. [1penBunumMocTb yOBITKOB KaK KpUTEpUll OTpPaHUYEHMSI OTBETCTBEHHOCTH 3a Ha-
pyuenue goroopa. C. 68—69.
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Takum o6pa3om, HECMOTPSI HA TO YTO MEXIY NMPEABUANMOCTbIO, IPUYMHHON CBS3bIO U
BUHOM MOXHO YCMOTPETh HEKOTOPOE CXOICTBO, OHO SIBJIICTCSI MOBEPXHOCTHBIM. [1pm
0oJjiee T1yOOKOM aHaiIM3e OOHAPYKMBAIOTCS CYLIECTBEHHbIE pPa3jinuMsi, HE MO3BOJISIIO-
IIME OTOXAECTBIISITh 3TU KAaTETOPHM.

3aknioyeHue
Ha OCHOBAHMU IIPOBECACHHOIO UCCICIOBAHUS MOXKHO CACJIATh CIICAYIOIIMEC BBIBOAbI:

1) 0a30BbIM MPUHLIMIIOM BO3MELLIEHUS YOBITKOB SIBASIETCSI UX MOJIHASI KoMmIieHcauust. Of-
HaKO JaHHBII MPUHIWI He aOCOTIOTHBIN U 3HAET PsiI MCKIIoUeHi. [IpuMeHNTETbHO K
JIOTOBOPHO# OTBETCTBEHHOCTU OJHUM M3 TAKUX UCKJIIOUEHMI SIBJISIETCS MPaBUIIO, B CO-
OTBETCTBUM C KOTOPBHIM CIIMIITKOM OTHAJ€HHBbIE YOBITKM HE MOJJjIeXaT BO3MEIIECHUIO.
IIpenBuaMMOCTb MpeACTaBlIsieT COO0N KpUTepuil Ijisl MpU3HAHUSI YOBITKOB CIMIIKOM
oTanajieHHbIMU. OCHOBHOM 1IeJIbl0 MPEABUAUMOCTH CIYKUT OrpaHMYEHUE pa3Mepa J10-
TOBOPHOI OTBETCTBEHHOCTH;

2) MIPEeIBUINMOCTb C TeMU WJIM WHBIMUA MOOU(PUKAIUSIMU pa3neiiaeTcsl OOJIBIIMHCTBOM
COBpPEMEHHBIX ITpaBoIopsinkoB. MckmoueHne coctasisier ['epMaHUsI, MCITOIB3YIOMIASI
WHEBIE IIPABOBEIE MEXaHU3MBI IIJIST OTPAaHNYCHUSI pa3Mepa JOTOBOPHOM OTBETCTBEHHOCTH.
OCHOBHOI1 TeHACHIINEH B pa3BUTUU MPEIBUINMOCTHU SBJISCTCS MPU3HAHNUE BOJIU CTO-
POH B Ka4eCTBE KIIIOYeBOTO (haKTOpa IJIsT OTIPeneIcHNS ee HaTuuusl. B cooTBeTcTBUHM C
BOJICBBIM IIOAXOIOM CYAY ITyTeM TOJIKOBAaHUS JOTOBOPa HAIJICKUT YCTAHOBUTH IIPSIMOE
WUIM KOCBEHHOE TIPUHSITHE JOJDKHIUKOM Ha ce0sl OTBETCTBEHHOCTH 3a HEOOBIYAHBIE TT0-
CJICICTBUS HapyIIeHUs moroBopa. [Ipy oTCyTCTBIM BOIM JOJKHMKA Ha paCcIIMPEHHE 10-
TOBOPHOI OTBETCTBEHHOCTH MJI HEBO3MOXHOCTH YCTAHOBJICHMSI €T0 BOJIM PUCK HEOOBI-
YaHBIX YOBITKOB HECET KPEIUTOD;

3) 000CHOBaHMUE MPEABUIMMOCTHU Yepe3 UICI0 CIIPaBEeIJIMBOCTU He JaeT pesysbrarta. O0b-
SICHEHHE, TaHHOE IITKOJI0 SKOHOMUYECKOTO aHaju3a IpaBa, BeCbMa CIIOPHO, TaK Kak
CpeIy ero IMpUBEPXKEHIIEB HET eAMHCTBA. BoyieBoli 1TOnXoa He SBISIETCS 0O0CHOBAaHM-
€M IIPeABUIMMOCTH, a MPEACTaBIsIeT COO0I aTbTepHATUBHYIO MPABOBYIO KOHCTPYKIIUIO,
rpuyeM 6oJiee COBEPIICHHYIO.

4) IIpEABUINMOCTD, IIPUYMHHAA CBA3b 1 BUHA — CaMOCTOATC/IbHBIC KATCTOPUH.
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