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UMEET JIN MOEA AONMYCTUMOCTIU
HEBO3BPATA N3 KA3HbI
HEKOHCTUTYUUOHHBIX HAJIOIOB
KAKWUE-TO NMPEAEJIbI?

KommeHTapum k MocraHoBneHuto KoHctuTyuuoHHoro Cypa PO
o1 17.07.2013 N2 13-N

Cepren lOpbeBuny LLlanoBanos,
napTHep PUANYECKON KOMNaHUM «Hanoroeas NoOMOLLb»

17 mions 2013 r. Koucruryrmonnsiii Cyx P® (raree — KC
P®) mocie 1ocTaTOYHO JIUTEIBHOrO MOJYAHUS] HA HAJIOTO-
Bble TeMbl npuHsI [loctanosinenne Ne 13-I1. IToBogom crana
CUTyalusl, CBS3aHHAd C 14-IPOIEHTHBLIM JOIOTHUTEIbHBIM
CTPaxXOBBIM B3HOCOM C BBIIUIAT, HAYUCISIEMBIX B TOJIb3y Wie-

HOB JIETHBIX dKUHAKEN.

NcTopusa Bonpoca

B 2010 r. zaHHBIE B3HOCHI PACCYNUTHIBAIKCH [10 TEM K€ IIPABLJIAM, YTO U OGBIYHbBIC
CTPaxoBbl€ B3HOCHI, A1l KOTOPBIX GbUIO IIPELyCMOTPEHO OrpaHUYeHue obJaraeMoi
6a3p1 Ha ypoBHE 415 000 py6. To ecTh Kak TOTBKO CyMMapHasI BBIILUIATA B IIOJIb3Y JICTUH-
ka gocturana 415 000 py6., ero paboTojaTeb IEepecTaBal MIATUTD JOMB3HOC.

ITockosbKy 3apILIaThl IETYMKOB BO MHOTUX KOMITAaHUAX BECbMA 3HAUYUTEIBHBI, y)KE
BecHoit 2010 r. morox gons3Hocos B Ilencuonnsiit pony PP nourn uccsax. Yroods! us-
MEHUTb CUTYaIHIo, B Jekaope 2010 r. 3akoHOAATEIb OTMEHIUI OTPpaHUYEHIE obJiarae-
MOi1 6a3bI 1 PACIPOCTPAHII JEHCTBYE JAHHOM rmorpasku Ha Bech 2010 1.

Kasanoce 6b1, Bce MPOCTO: 3aKOHBI, YXYANIAIONTNE ITOJOXKEHNE HAJTOTOIIATEIbITH-
KOB (B JJAHHOM CJy4ae IUTaTEJbIINKOB (PHUCKATBHBIX CO0OPOB), HE MMEIOT OOPATHOM
cunbl. To, 9TO TOMIB3HOCHI IO CBOEH MPUPO/E ABISAIOTCA (PUCKUIBHBIME COOpaMH, CIe-
Josao u3 6osee pannero Onpenenenus KC PO ot 05.03.2009 Ne 379-0-0.

Opnako B ganHoM jese, mo MHeHnio KC P®, cToJIKHYINCD ABE KOHCTUTYLHIOHHO
3HaYuMbIe IfeHHOCTU. C OZHOU CTOPOHBI, HEJIb3sT OOPEMEHSTh HAIOrOILIATEIbIIH-
KOB 33JIHIM YHCJIOM, HO, C IPYTO CTOPOHBI, BO3BPAT YKA3aHHBIX B3HOCOB IIPUBEJI ObI
K TOMY, 9TO B iepuojie Bo3sparay II®PP He ocTanocsk 661 cpeACcTB Ha BBIILIATY TOIIICH-
CH JIETYNKAM-TICHCUOHEPAM.

CielyeT HOSICHUTD, YTO JONIIEHCUS BBIIUIAYMBAETCS IO IPUHIIUIY «IEJIUM MEX/IY
BCEMU TO, UTO YAAIOCh cO6paTh». Eciim HU4Yero He co6paHo, TO U IeTUTh GYIET Hede-
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ro. ¥ rocyAapcTBa Ipu 3TOM HET HHU O0SI3aHHOCTH BBIIUIATUTD JOMIIEHCUHU U3 JPYrOTO
HUCTOYHUKA, HU OOSI3aHHOCTU BEPHYTh IIEPEIUIAYCHHBbIC JOIB3HOCHI, HAIIPUMED, U3
¢enepaabHOro GI0KETA.

B croxusmeiics curyarun KC P® nmocunrain, uro 6yaeT cupaBeaInBBIM HE BO3Bpa-
MATh JEHBI'H TEM ILUIATENBIINKAM JOIB3HOCOB, KOTOPBIC UX YK€ YIUIATIUIN, U 3arpe-
THUTB B3bICKUBATh TPeGyeMbIe paHee B3HOCHI € TeX, KTO UX €Ille He YILIATHIL

ITo pelreHye CTAaBUT IEPe] HAMHU HECKOJIBKO IIPUHIIUITHAIBHBIX BOIIPOCOB.

Mouyemy MOXXHO HapywaTb KoHctutyumio PO?

IIpex e Bcero Hago NoHATH, nodeMy KC P® ne no6osiicst HapymuThb CT. 57 Koucru-
Tyruu PO, 3anpermarolyio o6paTHYIO CHJIy HAJIOTOBBIX 3aKOHOB. B Tekcre ITocTtanos-
JIEHUSI OOBSICHSIETCSI CMBICJI 3aIIpETa OOPATHOI CHJIBI — HAJIOTOIUIATEIBITUKAM HYXKHO
BpeMs A1 afalTalliy K HOBBIM ycroBusaM. Hanpumep, Te ske aBUAaKOMITAHIY MOIJIU ObI
MIePECMOTPETH CBOM TapUQbI, 6y/Ib HOBBIH 3aKOHOIIOPS/IOK BBE/ICH B OYAyIIEM.

C npyroit CTOPOHBI, MHOTHE KOMITAHWH 3AILTATHUIA 3TH B3HOCBL. MOXET OBITS,
KC PO yrnagen B aToM npusHak agantanuu? [Ipsmo B IlocranosreHnn 3TO He yKa-
3piBactcsa. Ho, ckopee Bcero, aTo He Tak. /leJo B TOM, 4TO HE BCE YILIATUIN B3HOCHI
JOGPOBOJIBHO, OBUIH U T€, C KOTro OHU 6bUIN B3bICKaHbI. Mexay Tem KC P® B oTHOMIE-
HHUH 00€UX I'PYII HAJTOTOILIATEIbIIUKOB IPUHSLI OJUHAKOBOE pEIleHNe — JE€HbIU He
Bo3BpamaTh. Ho passe BTopas rpyIna nposBIIa XOTh KAKOH-TO IPU3HAK aJallTaI[un?

OueBnyHo, uTo HeT. [ToaTomy mMbI gonyckaem, uro KC P® He mo6osica HapymuTh
ct. 57 Koncrurynuu P® B cBs131 € TeM, YTO B CIOXKUBIICHCS CUTYALNH Y IUIATEIBINH-
KOB B3HOCOB OCTA€TCSl ATBTEPHATHUBHBI MHCTPYMEHT 3alUTHI CBOMX HHTEPECOB,
ay IEHCHOHEPOB TAKOH MHCTPYMEHT OTCYTCTBYET. Peub njeT 06 OTBETCTBEHHOCTH 32
BpeJ, IPUYMHEHHBIN rocygapcTBeHHbIMU opraamu. B ct. 53 Koncrurynuu P® ycra-
HOBJICHO IIPaBO KXAOT'O Ha BO3MEIIEHHE TOCYZAPCTBOM Bpeja, IPUYMHEHHOTO He-
3aKOHHBIMU JECUCTBUSMU OPTaHOB rOCYJapCTBEHHOM BiaacTu. B janHoM ciyudae Bpej
BBIPA3WICA B TOM, UTO IUIATEJBIMUKN BHECIM HEKOHCTUTYITMOHHBIH (PUCKAILHBIN
c60p, BEPHYTH KOTOPBIIl OHU He MOTYT. IlprdmHa 3TOr0 — JefCTBUS 3aKOHO ATENH,
MPUHABIIETO HEKOHCTUTYIIMOHHBIN 3akoH. Hackosbko Halma Bepcus IpaBOMEpHa,
MBI IIOCTAPAEMCSl Y3HATD ONBITHBIM IIYTEM, 3asiBUB OT MMEHU HAIIUX KJIUEHTOB COOT-
BETCTBYyIOIHE TpeboBaHus K PD.

KoHcTuTyumoHHbIN Cya PO npusbiBaeT K cMenoctn?

Bropoii Bonpoc: nMmeeT Jia ujes JOIyCTUMOCTU HEBO3BPaTa U3 Ka3HbI HEKOHCTHUTY-
LIMOHHBIX HAJIOTOB KaKue-To npegenn? Boamoxxna mu curyanus, xorga KC PO oTtka-
JKeT B BO3BPAT€ HEKOHCTUTYLIMOHHOI'O HAJIOTA, HECMOTPS Ha OTCYTCTBUE HAPYLIEHUS
«COIIMAJIbHBIX IIPAB IPaKJaH»?

B npunnune, B «JieJie JIE€TUUKOB» ObLIO JBE€ OCOOEHHOCTH, KOTOPBIE MOIJIX ObI CMAT-
quTh no3unmio KC PO, nesnas ee MeHee yHUBEPCATHHOM.

Bo-nepspix, KC P® nocraHoBwI He B3bICKMBATh HEKOHCTUTYIIMOHHBIE B3HOCHI
C TeX, KTO eIle He YCIIeJI UX YIUIATUTH (HU JOOPOBOJIBHO, HU IIPUHYAUTEIBHO). B Takoi
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CUTyallu1 OKA3aTUCh T€, KTO U3HAYAILHO HE COOMPAJICS IUIATUTD B3HOCHI U B JATbHEN-
IIeM OKa3bIBaJl CONPOTUBJIeHNEe opraHaM Ilencnonnoro ¢onxa Poccun. Tak, moxkeT
6517, KC P® opueHTHpYeT HAIOTOIIATEIBIIMKOB Ha 6€CKOMIIPOMHUCCHYIO 60phL0y 3a
CBOU IpaBar

Hanpumep, B 2012 r. 3akoHOjaTE/Ib paccoracoBaj HOpMeI aBbl 26 Hanorosoro
Kojiekca P®, ycTaHOBUB B OTHOIIEHUM OJHOTO U3 BUJIOB IIOJIE3HBIX MCKOIIAEMBIX He-
CTBIKYIOIIHECS MEXAY COO0M HAJIOTOBYIO CTABKY, HAJIOTOBYIO 6a3y U IOPSIOK UCYHCIIE-
HUS HAJIOTA HA JOOBIYY MOJE3HBIX UCKONAEMBIX. BOJIBIIMHCTBO Ta30BbIX KOMIIAaHUI
MOILTA Ha MoBojy y Munduaa Poccun, koTopsiit nperoxmt ncuucaats HATTH uc-
XO/JIsl U3 TOTO, UYTO HE COMIACYIONMMECS CO CTABKOH HAJIOTOBYIO 6a3y M MOPSIAOK NCUUC-
JIEHUSI MOKHO 3aMEHUTD Ha JIPyrue, KOTOPbIE HECTOKHO JJOMBICIATH CAMOCTOSITEIb-
HO, XOT$l OHM U OTCyTcTBYIOT B HK P®.

JInme eAnHULBI HAJTOTOILIATENbIIUKOB IOCYUTAIHN, YTO B JAHHOI CUTyalluu IIpa-
BIJIBHBIM penieHueM 6yzeT samaatuts H/AIIM mo nponutoroqHuM mpaBmiaM, Korja
BCE€ 3JIEMEHTHI HAJTOTrOOOJI0KEHUs OBLUIM COITACOBAHBI MeXAy coboii. Ecim ato peno
nonajeT B KC PP (a cooTBeTCTByIOMUI 3aIIpOC yKe TyAa HallpaBJIeH OT UMEHU OJTHO-
ro apOUTPAKHOTO CYAQ), BEPOATHO, TOJBKO 3T HEMHOTOUYNCICHHBIE HATOTOILIATE b
IMUKY U IOJIyyaT IPaBo He IIATUTh HeKOHCTUTYynuoHHbIH HJITTI.

Kak ncnpaenaTb TeXHU4YeCKne OoLINGKKN?

OJiHAKO €CThb M Jpyrasg OCOOCHHOCTD y «JeJa JETINKOB» — ONIMOKA 3aKOHOJATEIS
ObLTa TEXHIYECKOH. YTO mMeeTcs B BUY MO TEPMUHOM «TE€XHHYECKas OMU6Ka»? 13-
HaYaJIbHBIN 3aMBICEJT 3AKOHOJATENS] — PETYISPHO BBIIUIAYNBATH JOIIIECHCHIO 32 CYET
JOMB3HOCOB — OKA3AJICS HEOCYIECTBUMBIM U3-32 OIPAHHYEHUS 00JaraeMoil 6asbl.
Ho 3akoHozaTe1b HaBEpHSIKA HE XOTEJI, YTOOBI IETUUKU-TICHCHOHEPBI ITOJIYYaJIN JIOTI-
IIEHCHUIO TOJBKO HECKOJBKO MecsLeB B roay! 1o 6611 ero npocdet. Ho HekoncTHTY-
I[MOHHOU B JAHHOM CJIy9dae OKA3aJIach HE caMa OMmMOKa, A XKeJIAHKE ee UCIPABUTD 3a-
JHUM YKICIOM.

Jl1si cpaBHEHUS: MIPUHITUITNAIBHO MHAsA OMIMOKA MMeJa MECTO C YCTAaHOBJIECHHUEM
TAKOro (PUCKATBHOTO IUIATEKA, KAK OTYHUCICHHUSA B PE3EPB YHHUBEPCATHHOTO 0OCITy-
JKUBaHMSA. 3aKOHOJATeNb Jgeeruposan [IpasurenbcTsy PO caumkoM MHOroO moJHO-
MOYMII 110 YCTAHOBJIEHUIO 31eMEeHTOB 3Toro arexa, u KC PO [Tocranosienuem ot
28.02.2006 Ne 2-IT mpusHaI 3TO HEKOHCTUTYLIIOHHBIM.

B paccmaTpuBaeMoM HamU cjydae HEKOHCTUTYITMOHHON OKa3ajJach caMa OMMOKa
B TIOPSIZIKE YCTAaHOBJICHUSA 0OSA3aTEIBHOTO IUIATeXa. TA OCOOGEHHOCTD «JeJ1a JICTIN-
KOB» HAaTAJIKHUBAET HAC HA MBICJIb O TOM, UTO HJesl HE BO3BPAIATh ABUAKOMITAHHSIM
YIUTA4€HHBIC JOIIB3HOCHI MOIIa OBITH IIOPOXJICHA HOBOM CyJeOGHOM KOHIeNnuei —
IPOINATH 3AKOHOJATEJIO €r0 TEXHUIECKIE OMUOKH.

Jeticrsurensao s KC PP cospai Takyio cyne6HyI0 KOHIIENITUIO WIM HaM 3TO TOJIb-
KO MOKa3aJI0Ch, K COXKAJIEHUIO, CTAHET MOHATHO TOJLKO MOCJE IOSABIEHUS HOBBLIX
cyne6HbIx akToB KC PO, mpesameToM KOTOPBIX CHOBA 6YAET KOHCTUTYIIMOHHOCTD OT-
JEeTBHBIX ITOJ0KEHNH 3aKOHOJATEIbCTBA O Hajlorax u c6opax. M pemenune ogHUX mpo-
6J1eM Gy/IeT CO3/1aBaTh HOBBIE, UYTO, 6€3yCIIOBHO, HEIIPABUJIBHO.
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