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OT PEJAKLIUA

VBaxaemebie ynutarenu!

Bbl gepxute B pykax crneumanbHbii Homep xypHana «3AKOH», nocssweHHbIn Il Me-
Tepbyprckomy MexpgyHapogHomy HOpuanydeckomy dopymy, ycneBlUeMy CTaTb CaMbiM
3aMEeTHbIM COBbITUEM B HOPUANHECKON XU3HU HE TONbKO Poccum, HO 1 MHOFOYMCIEHHbIX
CTpaH, YbW NpeacTaBuTenn cobepyTcs B cepeanHe mas Ha 6eperax Hesbl.
MpencTaBneHHble B HOMEPE UHTEPBbIO, CTaTbM U ONMUCaHUSA AUCKYCCUOHHBIX ceccuin dPo-
pyma BO MHOFOM OTpaXxkatoT Te BOMPOCHI, KOTOPbIE B YCNOBUAX rnodannsaumm aktyanb-
Hbl B TOM UM MHOW Mepe AJ151 BCEX COBPEMEHHbIX MPaBOBbIX CUCTEM: NPOBSIEMbI YrONoB-
HOro 3akoHodaTenbCTBa M MPOTUBOAENCTBUS KOPPYMNLUMU, KOHKYPEHLMN IOPUCONKLIMA,
adhhekTMBHOCTN cynebHOro pasdupartensctsa 1 apbutpaxa, ponv cybn B COBPEMEH-
HOW NpaBoOBOM CUCTEME U T.A.

Bnaropapst ®opymMy y Bac eCTb BO3MOXHOCTb O3HAKOMUTLCA C TOYKaMU 3peHus Beay-
LmMX crneumanmcToB Poccumn n mynpa, MHOMME M3 KOTOPbIX MPUMYT y4acTue B Meponpus-
Tvn. Mbl nocTapanucb CTPYKTYpUpoBaTb HOMeEpP Tak, YTOObl OH MOF CTaTb OTMPaBHbIM
MYHKTOM B OOCYXAEHWM 3TUX Npobrnem. HeBO3MOXHO OXBaTUTb BCE AUCKYCCUMOHHbIE
ceccun dopyma, HO HafeeMcsl, YTO HaLL XYpHaI B KAKON-TO CTENEHN CMOXET Morpy3nTb
BacC B aTMOcepy 3TOro 3Ha4MMOro 1 cogepxXxartesibHoro MeponpusaTus.

Dear readers,

You hold in your hands a special issue of the journal «ZAKON», devoted to the Ill St.
Petersburg International Legal Forum, which has succeeded in becoming a most
noteworthy event in legal life, both in Russia and in many countries, whose representatives
will come together in mid-May on the banks of the Neva.

The interviews, articles and descriptions of discussion sessions published in this issue
reflect to a large extent those problems which in the context of globalisation are matters of
urgency for all present-day legal systems: criminal legislation and combating corruption,
competing jurisdictions, the effectiveness of judicial proceedings and arbitration, the role
of the judge in a present-day legal system and so on.

Because of the Forum you have an opportunity to acquaint yourselves with the views of
leading specialists from Russia and the world, many of whom will be taking part. We have
tried to arrange the issue in such a way that it can be the starting-point in the discussion
of these problems. It is impossible to cover all the discussion sessions at the Forum, but
we hope that our journal can in some measure immerse you in the atmosphere of this
important and interesting event.
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WHTEPBbH) HOMEPA / INTERVIEW

KNHOYEBAA OCOBEHHOCTD Il @POPYMA —
MAKCUMAJBHO LWPOKWI OXBAT
AKTYAJ1IbHbBIX BOMPOCOB MPABONMPVMEHEHIASA

THE IIl ST. PETERSBURG INTERNATIONAL
LEGAL FORUM WILL TAKE THE WIDEST
POSSIBLE VIEW OF CURRENT LAW
ENFORCEMENT ISSUES

— Alexander Vladimirovich, what will be special
about the Il St. Petersburg International Legal
Forum? Which of this year’s sessions and round
tables are most important to you? Which discussion
topics particularly interest the Ministry of Justice?

— In the first two years the Forum proved its worth as an
influential platform for discussing the most urgent and
important legal problems and putting forward ideas for
modernizing the law.

Last year's Forum was attended by over two thousand
law professionals from 50 countries. It drew high praise
from participants — judges, advocates, academics,
politicians and the representatives of government and
business.

10
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— AnekcaHgp BnagumupoBuy, B 4em 6ygeTr ocob6eH-
HocTb Il MeTep6yprckoro MexxayHapoaHoro KOpuaunyec-
Koro ®opyma? Kakue ceccum, Kpyribie CTOJbl U3 YUcna
nnaHuMpyembix B 3ToM rogy Bbi 6b1 Ha3Banu Kno4eBbl-
MU UNK Hambonee BaXXHbIMU, U Kakue 06Cy)Xaaemble Ha
ceccusix Npo6nembl ABNAIOTCA 06bLEKTOM NOBbILLEHHOTO
BHMMaHUs €O CTOpPOHbI MuHucTepcTBa tocTuumn?

— 3a pgBa rofa cyulecTeoBaHus MopyM ycnen 3apeko-
MeHOoBaTb Ce6sl B KaiecTBe aBTOPUTETHOM MJioLlagku
ANs 06CyXAeHUst Hamboriee akTyaslbHbIX Y BaXHbIX NPO6-
nem npasa 1 NPOABMXEHUs UAel MOgepHM3aLmMm npaea.

B npowunom rogy B pa6ote dopyma npuHanm yvactune 60-
nee 2 Tbic. npodeccroHanos u3 50 ctpaH mupa. Mepo-
NpUATHE MOMYHYUIIO CaMble BbICOKME OLIEHKWN YHaCTHUKOB:
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ST.PETERSBURG
INTERNATIONA

LEGAL FORUM

Alexander KONOVALOV,
Minister of Justice of the Russian Federation
Interview by Yan Piskunov, Chief Editor of Zakon

Born on 9 June 1968 in Leningrad. After serving in the USSR armed forces
from 1986-1988, he graduated from Saint Petersburg State University
in 1992 and joined the prosecutor’s office as assistant prosecutor for the
Vlyborgsky district of Saint Petersburg.

From October 1992 to February 2005 he occupied the positions of:
investigator for the prosecutor's office of Vyborgsky district in Saint
Petersburg, prosecutor for the department of monitoring the implementation
of laws on federal security of the prosecutor’s office of Saint Petersburg,
deputy prosecutor for the Moskovksy district of Saint Petersburg, prosecutor
for the Moskovksy district of Saint Petersburg, first deputy prosecutor for the
city of Saint Petershurg, prosecutor for the Republic of Bashkortostan. From
November 2005 to May 2008 he was the Plenipotentiary Envoy of the RF
President in the Privolzhsky Federal Okrug.

By RF Presidential Decree of 12.05.2008 Ne 736 he was appointed as Russian
Federation Minister for Justice. In addition, he is an active state advisor
on law to the Russian Federation and holds a PhD. He has been awarded
numerous state decorations including the Order of Honour.
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Ha Bonpochbl rnasHOro pefaktopa xypHana «3AKOH»
flHa nckyHoBa 0TBEYaeT
MWUHUCTP tocTuuu P® Anekcanap KoHoBanos

Poguncsa 9 utons 1968 r. B r. JleHunrpage. Mocne cnyxobl B BOOPYXeHHbIX
cunax CCCP (c 1986 no 1988 r.) n okonvanus CI6ryY 8 1992 r. noctynun
Ha paboTy B OpraHbl NPOKypaTypbl Ha JO/HKHOCTb MOMOLLHMKA NPOKypopa
Bbiboprckoro paitoHa r. CaHkT-letepbypra. C oktabpa 1992 no chespanb
2005 r. 3ameLLan LOMKHOCTM CriefjoBaTens Npokypatypbl Boiboprekoro paio-
Ha r. CaHkT-leTepbypra, NpoOKypopa 0TAena No Haa30py 3a WCMOMHEHWeM
3aKOHOB 0 (heaepanbHOI 6e30MacHOCTM NpoKypatypbl . CaHkT-MeTepbypra,
3amecTuTens npokypopa MockoBckoro paitoHa r. CakT-Metep6ypra, npo-
Kypopa Mockosckoro paitoHa r. CaHkT-letepbypra, 3amecTutens, nepsoro
3amecTuTens npokypopa r. CaHkT-Metep6ypra, npokypopa Pecny6nuku bawu-
KopTocTaH. G Hos6ps 2005 no mait 2008 r. — oNHOMOYHbIN NPeAcTaBUTENb
Mpe3ungenta PO B Mpusomxckom efepansHom okpyre. Ykasom MpesupeH-
Ta PO ot 12.05.2008 Ne 736 Ha3Ha4yeH Ha AO/KHOCTb MUHUCTPA HOCTULMN
Poccuitckoit  depepaunn. [1eACTBUTENbHbIA FOCYAAPCTBEHHBIA COBETHUK
tocTuumm Poccuitckoin defiepaLiny, KaHAMAAT IOPUANYECKMX HAyK. HarpaxaeH
rocyAapCTBEHHbIMI Harpagami, B TOM Yucne opaeHom foyeta.
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At this year’s Forum the plenary session is entitled
‘Competition and Cooperation between Legal Systems:
The Role of Law in Ensuring the Development of Society,
the State and the Economy’. The organizers have
produced very full business and cultural programmes.
The discussion sessions are combined in thematic tracks
corresponding to major legal specialisms. There will be
ten tracks and more than 50 sessions. Possibly this is
the key feature of the Il St. Petersburg International
Legal Forum: it will take the widest possible view of
current law enforcement issues.

— The Cyprus crisis showed that offshore can be a
dangerous place for business if all its financial flows
are concentrated there. Do you see the need for
continuing development of the legislative barriers to
offshoring, or will the economic crisis on its own draw
Russian business back to Russian jurisdiction? Will
the Form discuss the problems of deoffshorization?

— | think any modern national legal system should aim
to increase the attractiveness of the national jurisdiction
to domestic investment above all else. The legislator
must work systematically and not feel dependent on the
state of the economy. Yet of course economic crises
abroad let business take a more measured view of the
opportunities and realize the advantages of the legal
system at home. Any national legislator should make
use of the fact. Deoffshorization will certainly be raised
at several Forum round tables on not only civil law (e.g.
protection of property) but also taxation, antimonopoly
regulation, banking law, etc.

— The differing legal opinions of Russia and the USA
regarding state immunity have given rise to some
dispiriting legal decisions allowing seizures of foreign
states’ property which have even had extra-territorial
effect (the outstanding example being the decision of
a Washington court in the case of the Schneersohn
library). Will the Ministry of Justice hold negotiations

12
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cyp,el7|, aaBOKaToB, Y4eHbIX, NMOJINTUKOB, I'Ipe,D,CTaBI/ITeJ'IeVI
FOCWZI,apCTBeHHOVI BnacTu n 6usHeca.

lMneHapHoe 3acepmaHue npepgctosiero dopyma noces-
LeHO Teme «KOHKYpeHLUMs 1 COTPYOHUYECTBO MPaBOBbIX
cucTeM: posib npaBa B ob6ecrneyeHun pasBuUTUSA O6LLe-
CTBa, rocynapcTea 1 3KoHOMUKK». OpraHnzatopamm do-
pyma MoAroToBfiEHbl HACbILLEHHbIE AenoBas U KynbTyp-
Has nporpamMmsbl. YTO KacaeTcss AUCKYCCUOHHbIX CECCUN,
OHU O06beAVHEHbl B TeMaTU4eckue 6510KM N0 OCHOBHbIM
npaesoBbIM crieyuanudauuam. B atom rogy mx éyget 10,
a obLee KONMMYecTBO AMCKYCCUOHHbBIX CECCUA MPEBLICUT
50. BO3MOXHO, B 3TOM U eCTb Kfto4YeBas 0COO6EHHOCTb
Il ®opyma — makcumarbHO LLUMPOKMIA OXBaT akTyasrbHbIX
BOMPOCOB NpaBonpUMEHeEHMs.

— Kpusuc Ha Kunpe nokasan, 4to ochLuopbl cTaHoO-
BATCA [OCTAaTOYHO OMacHbIM MECTOM CcOoCcpepoTo4e-
HUs PMHAHCOBbLIX MNOTOKOB A1 6u3Heca. Cuurtaere nm
Bbl Heo6xoauMbIM NMpogosNKaTb pa3BUBaTh 3aKOHO-
partenibHble 6apbepbl AN UCMOoNb30BaHUSA OCPLLIOPOB,
WM 3KOHOMUYECKUA KPU3UC CaM NOATOJIKHET POCCUM-
CKUI 6GU3HEC B POAHYIO opucaukuuio? byayT nu npo6-
nembl geodpiopusauum obeyxaarbca Ha dopyme?

— [ymato, 4TO OCHOBHbIM HanpaBiEHNEM Pa3BUTUS JIIOOON
COBPEMEHHOW HaLMOHaNbHOM NPaBOBOM CUCTEMbI JOSDKHO
ObITb MOBbLILLEHVE MPVBMEKATENBHOCTM HaLMOHANLHOM
IOPUCOMKLIN NMPeXAe BCEro 15 BHyTPEHHNX MHBECTULINIA.
Ota paboTta 3akoHogaTens OOMKHA HOCUTb CUCTEMHbIN
XapaKkTep, He 3aBUCETb OT 3KOHOMUYECKOM KOHBIOHKTY-
pbl. XOTS, KOHEYHO, SKOHOMUYECKMNE KPU3UChI 32 PyOEXOM
No3BONSAT 6U3HECY 60ree B3BELUEHHO OLEHUTb BO3MOX-
HOCTM CBOEW COOCTBEHHONM MPAaBOBOW CUCTEMBI, YBUOETH
ee npeumyLlecTsa. JTlo6on HaumMoHanNbHbIA 3aKoHOLATENb
OOMKeH 3TUM nonb3oBaTtbcd. Tema geodLuopusaumm, 6e3-
YCINOBHO, 6yfeT 3aTpoHyTa B LIEJSIOM pPSifie KPYribIX CTOIOB
®dopyma, NOCBSALLEHHbIX HE TONBbKO NpPo6iieMaM rpaxaaH-
CKOro npaea (Hanpumep, 3awimTe COOCTBEHHOCTM), HO
M HasloroBbiM BOMpOCaM, aHTUMOHOMOIBHOMY PErynmpo-
BaHWI0, pa3BUTUIO GAHKOBCKOrO Npasa U T.M.

— PasnunyHble npaBoBble B3rnsabl HA rocyfapCcTBEH-
HbI UMMYHUTET B Poccum n CLUA npuBogaT K npu-
HATUIO 06ECKypaXKnBarLMX CyAe6HbIX peLueHui, Ao-
NyCKalLMX HanoXeHue B3bICKaHUs Ha UMYLLECTBO
MHOCTPAaHHOro rocyfapcTBa, K TOMY )K€ HOCSILLIUX 3KC-
TpaTeppuTopuanbHbll XapakTtep (ApKun npuvep —
peweHue cyaa BawwuHrtoHa no geny o 6ubnuorteke
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with foreign colleagues to prevent collisions by
harmonising the legal position on state immunity, or
is that a matter for the Russian Ministry of Foreign
Affairs alone?

— That Russian legislation recognises the absolute
immunity of foreign states does not mean that foreign
courts reciprocally recognise the absolute immunity of
the Russian Federation. Clearly the Russian laws based
on the concept of absolute state immunity need to be
changed. Hence the Russian Federation Government
has instructed the Ministry of Justice in conjunction
with the Ministry of Foreign Affairs, Ministry of Finance,
Ministry of Economic Development and the Central
Bank to produce a draft Federal Law “On foreign states
immunity from jurisdiction”.

The draft law rests on the concept of limited immunity of
foreign states. It is meant to protect Russian individuals
and legal entities in their dealings with foreign states. It
would limit foreign states’ immunity from jurisdiction to
only such cases as are specified in international law (in
particular, the UN Convention on Jurisdictional Immunity
of States and Their Property) and the legislation and
judicial practice of foreign states.

— The Forum devotes several sessions to WTO law.
Does that prove that WTO regulatory principles are
having a serious effect on legal practice in Russia?

— Russia’s integration in the world community must
continue and | think accession to the WTO is a very
important step for both us and our foreign partners.
Without doubt the process will affect many sectors of
both economic and public activity. We expect something
of a transformation of legal practice, particularly in the
field of professional legal services. It must be emphasized
that Russia’s entry to the WTO was preceded by many
discussions on Russia’s acceptance of obligations in the
sphere of professional legal services in particular. Let
me not dwell yet again on this matter, but | do want to
make a few points.

The obligations guarantee favourable conditions for
foreign inward investment and maintain a level playing
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LLiHeepcoHa). ByaeT nu MuHiocT NnpoBOAUTL Nepero-
BOPbl C MHOCTPAHHbLIMWU KOJnieraMyu Ansi CHATUSA BO3-
MOXXHbIX KOJNINIM3UK B 3ToN cchepe nytem yHucpmukaumm
nNpaBoBbIX NO3ULMI NO BONPOCaM rocyfapCTBEHHOro
MMMYHUTETa, unu ato yaen cyryé6o MU Poccun?

— lMpusHaHue B gericteytoLllemM B Poccuiickon ®depepaumm
3aKoHOoAaTeNbCTBE abCOMOTHONO UMMYHUTETA WHOCTPaH-
HOro rocygapcTtea He BefeT K OTBETHOMY MPU3HaHWIo ab-
CONOTHOrO MMMyHUTeTa Poccuickonn defepaumm B UHO-
cTpaHHbIx cypax. O4eBWOHO, YTO POCCUMACKME 3aKOHbI,
OCHOBaHHble Ha KOHUEenuun abConmtoTHOr0 MMMYHUTETA rO-
CydapcTBa, HyXaarTcs B U3MeHeHun. B ¢BsAsn ¢ atum lNpa-
BUTENLCTBO P® nopy4mno MuHiocTy coBmecTtHo ¢ MWL,
MuHpuHoM, MH3KOHOMPa3BUTUA U LieHTpanbHbIM 6aHKOM
paspaboTtaTb NPoeKT heaepansHoro 3akoHa «O pUCOMK-
LIMOHHOM MMMYHUTETE MHOCTPaHHOIO rocynapcTea».

OTOT NPOEKT OCHOBLIBAETCS HA KOHLEMLMN OrPpaHN4EHHO-
ro UIMMyHUTETa MHOCTpaHHoro rocygapctea. OH npu3BaH
3aLUUTUTb POCCUNCKMX (DUINYECKMX U HOPUONHECKUX JIALL,
BCTyNawLMX B OTHOLLUEHUSI C MHOCTPaHHbIMWU rocynap-
cTtBamu. [Npy 3TOM 3aKOHOMPOEKTOM NpefycMaTprBaeTCcs
OorpaHvyeHne PUCONKLNUOHHOIO MMMYHUTETA MHOCTPAH-
HbIX FOCYapCTB NULLIL B TEX Npefenax, KoTopble yCTaHOB-
JeHbI B MEXAYHapOAHOM Mnpase (B 4acTHOCTU, B KOHBEH-
uum OOH 0 1OPUCOMKUMOHHBIX UMMYHUTETAX rocynapcTB
M UX COBCTBEHHOCTW), 3aKOHOHATEeNbCTBE W CydeOHOM
NpaKTUKe MHOCTPaHHbLIX FOCYAAapCTB.

— Heckonbko ceccuii Ha Popyme 6yaeT NOCBSALLEHO
npaBy BTO. CBugeTenbCTByeT Jin 3TO O TOM, YTO pery-
naTopHble Havyana BTO oka3biBaloT cepbe3Hoe BNUs-
HUe Ha NpaBoBYIO NPaKTUKy B Poccun?

— WHTerpauuns Poccun B MMpoBOE COOBLLIECTBO OOSMKHA
npopomkarbes, 1, nonarato, Bctynnenve B BTO — oyeHb
BaXKHbI 3Tan v ofisi Hac, U Ans HalWnX MHOCTPaHHbIX NapT-
HepoB. Be3ycnoBHO, 3TO npoLecc, KOTOpbIA 3aTpPOHET
MHOIMe CEKTOPbI M SKOHOMUYECKOM, N 06LLIECTBEHHON fes-
TenbHocTU. Mbl 0XXrnaaem onpeneneHHoro Buaou3MeHeHus
NpaBOBOW NPaKTUKK, B YHACTHOCTM B BOMPOCaX, CBA3aHHbLIX
co chepon NpodeccroHarnbHbIX PUANYECKnxX yenyr. He-
06X0AMMO MOAYEPKHYTh, YTO BCTynneHuo Poccun B BTO
NpeaLecTBOBaIM MHOMOYMCNEHHbIE OOCYXAEHUA U OnUc-
Kyccum o npuHATUKM Poccuert 0683aTenbeTB, B TOM HUC-
ne u B cdhepe NpodecCnoHanbHbIX PUANYECKMX YCIYT.
MHe 6bl He X0Tenock B 04epeHOM pa3 Nogpo6bHO Ha 3TOM
OCTaHaBNMBAaTbLCA, OTMEYY OCHOBHbIE MOMEHTHI.
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field for competition. That will aid the further development
of the business services sector and have a positive
cumulative effect on other parts of the economy.

Under the General Agreement on Trade in Services
Russia will retain the right to apply non-discriminatory
qualification and licensing requirements. Internal
regulation is very important to the legal services sector.
Such measures also act as the main instruments of
protectionism. In formulating national policy in service
sectors, WTO members always allow for the supplier’s
responsibility to society.

Russia will gain access to the legal services markets
of 153 member countries of the WTO on the basis of
the undertakings they gave on their accession. The
benefit of WTO accession to Russian suppliers is
that they cannot be discriminated against in favour of
other WTO members’ suppliers of similar services. If a
WTO member breaks its obligations to allow access to
Russian suppliers of services, Russia can apply to an
arbitration tribunal to have the discrimination against
Russian suppliers lifted.

At the same time | would note that joining the WTO
also creates new opportunities for resolving disputes.
It is in the interest of all WTO members to deal with
disagreements before they reach the litigation stage.
Disputes are prevented by states building their WTO
obligations into policy as it is formulated. If there is any
question whether a particular policy meets WTO rules, it
can be resolved in the normal course of work.

I think these mechanisms can be implemented effectively
and adapted to Russian legal practice.
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O6s3atenscTBa rapaHTMpyoT 61aronpusTHbIe YCoBUSA
ONna NPUTOKa MHOCTPaHHbLIX WMHBECTULMIA N COXpaHeHue
HOPMaribHbIX YCIOBUMA KOHKYPEHLMKW, YTO 6yaeT Crnocob-
CTBOBaTb [albHerLleMy pasBUTUIO ceKTopa [efoBbIX
YCNyr 1 CO3AACT NONOXUTENbHbIA KYMYNATUBHBIA 3 heKT
Ona Apyrux otpacnen SKOHOMUKN.

B cooTBeTCTBMM C NONOXEHUs MU eHepasnbHOro cornatue-
HUS No Toproene ycnyramm y Poccum octaHeTcs npaso
NPUMEHATb Ha HeOUCKPUMUHALIMOHHON OCHOBE Mepbl, OT-
HoCsILLMECs K KBannUKaunMoHHbIM TpeboBaHUAM U Tpe-
60BaHMAM NULEH3UpoBaHus. B cekTope opuanyeckmx
yCnyr Mepbl BHYTPEHHErO PerynnpoBaHus UMeT cyLle-
CTBEHHOE 3Ha4eHue. [1pn 3TOM OHW BLICTYNAKT B PONU
rMaBHbIX MPOTEKUNOHUCTCKUX UHCTPYMEHTOB. [pu cop-
MYNMPOBaHUN HAUMOHANbHOW NOMUTUKU B CEKTOPAaXx YCnyr
yneHbl BTO Bcerga y4ntbiBalOT Takow hakTop, kak cTe-
neHb OTBETCTBEHHOCTM NOCTaBLUMKA YCNyrn nepep obLe-
CTBOM.

Poccua nonyynt npaBo JOCTyrMa Ha pbIHKU OPUONHECKUX
yenyr 153 ctpaH — 4neHoB BTO Ha ocHoBaHuM Tex 0681-
3aTesnbCTB, KOTOPble OHU 3addnKCUpoBasnu B paMKax cBoe-
ro npucoeguHeHnsi. OCoO6eHHOCTbIO AeATeNbHOCTN Nocne
npucoepuHeHns k BTO ns oTedecTBEHHbIX MOCTABLUMKOB
ycnyr 6yaeT NpUHUMM, KOTOPbIA 3aKroyaeTcss B HEeBO3-
MOXHOCTWN UX OUCKPYMUHALMW MO CPaBHEHWUIO C NOCTaB-
LMKaMn COOTBETCTBYHIOLLMX YCNYr APYrMX CTpaH — y4acT-
HUKOB AaHHOW opraHusauuu. Npu HapyweHuu YneHamm
BTO o0653aT€NbCTB N0 OTHOLLIEHMIO K OCTYMY POCCUIACKNX
NOCTaBLUMKOB ycnyr Poccusi CMOXeT nofgaTb UCK B opraH
Nno paspeLLeHnto CNopoB AN YCTPaHEHUs CIOXUBLLENCS
B OTHOLLEHUN POCCUNCKMX NMOCTABLUMKOB AUCKPUMUHALMN-
OHHOM CUTyauuu.

BmecTe ¢ 3TUM Xo4y OTMETUTb, 4TO BCTynneHne B BTO
OTKpbIBAET N HOBble BO3MOXHOCTW paspeLleHus cro-
poB B pamkax opraHusaumm. B wuHTepecax u4neHos
BTO ynaguTb pasHornacms OO TOro, Kak OHW nepepa-
CTYT B TsXX6bl. B Lensx npegoTBpalleHns CnopoB yxe
npu paspaboTke rocyfapCTBEHHbIX Mep Y4UTbIBAKOTCS
o6s3atensctea no Cornawenuio BTO. B cnyyae ecnu
BO3HMKAIOT BOMPOCHLI OTHOCUTENBLHO COOTBETCTBUA pas-
pabaTtbiBaembix Mep HopmaMm BTO, oHu paspeluarotcs
B paboyeM nopsigake.

Monaralo, ykasaHHble MexaHu3Mbl 6yayT 3(eKTUBHO
MMMNIEMEHTMPOBAHbI M afanTUpoBaHbl K POCCUCKOM npa-
BOBOW MpakTuKe.
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— This year the Forum held its first outside conferences
in foreign states. What for?

— This new format for bilateral cooperation was proposed
by the Russian Ministry of Justice in preparation for
the St. Petersburg Forum. Between January and
March 2013 three St Petersburg International Legal
Forum Guest Conferences were held in London, The
Hague and Rome and discussed a wide range of
law enforcement issues. The purpose was to use the
bilateral format to promote the Russian legal system in
each partner country, promote Russian law as regulator
of international economic relations and increase its
attractiveness to foreign investors and members of the
legal profession.

The Guest Conference in London addressed national
and supra-national legal regulation in the context of
the problems and development opportunities facing
international financial centres and also some current
issues of investment arbitration.

The Guest Conference in The Hague took place under
the auspices of the Year of Russia in the Netherlands
and the Netherlands in Russia. It discussed mediation in
transnational disputes, the legal treatment of alternative
dispute resolution methods and strategy for developing
Netherlands-Russia cooperation in law and business.

At the Guest Conference in Rome, leading Russian and
Italian lawyers exchanged views on legal regulation in
economic affairs and the security and legal protection of
cultural heritage in Russia and ltaly.

Practically all participants of the three conferences
expressed an interest in continuing these discussions at
the Ill St. Petersburg International Legal Forum.

— Recently a draft code of administrative court
procedure was put to the State Duma. How do you
think its passage will change the judicial system? Will
the procedural changes not necessitate reform of the
courts?
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— B atom roay B nepebin pa3 dopymMm npoBen Bbl-
e3fHble KOHpepeHLMn B 3apyb6eXHbIX rocypapcTBax.
B yem uenb Nofo6HLIX MEpONPUATUIA?

— MwuHiocTom Poccnm npeanoxeH HOBbIA dhopmart ABYCTO-
POHHEro B3auMOoenCcTBmNs B pamkax nogrotosku K lMetep-
6yprckomy ®opymy. B sHBape — mapte 2013 r. npose-
[eHbl TpU Bble3fHble KoHdepeHumu nog arngon dopyma
B JloHOoHe, aare n Pyvme, Ha KOTOpbIX 06CyXaancs Luu-
POKWI CMEeKTP BOMPOCOB MpasornpuMeHeHns. Llens 3Tmx
MepOonpuUATUA — MPOABUXKEHNE B [ABYCTOPOHHEM (hopma-
Te POCCUINCKOW MPaBoOBO CUCTEMbI B KOHKPETHOW CTpaHe,
ycuneHve 3HaveHuss POCCUIMCKOro npasa Kak perynaropa
MEeX[yHapOOHbIX 3KOHOMWYECKUX OTHOLLEHWR, a Takxe
MOBbILLEHWE ero MNPUBEKaTeNnbLHOCTU A1 MHOCTPaHHbLIX
WHBECTOPOB W NpefcTaBuUTenemn opnamnyeckon npoeccum.

Bble3gHasa KoHgepeHums B JIOHOOHe 6blna MocBsLleHa
BOMpPOCaM HauMOHaNbHOro U HagHaUMOHAaNbHOro npaBo-
BOrO perynMpoBaHns B KOHTEKCTE NPo6iieM 1 BO3MOXHO-
CcTer ons passuUTUa MeXayHapOLHbIX (OUHAHCOBBIX LEHT-
pOB, a TakXe akTyanbHbIM BOMNPOCaM MHBECTULMOHHOIO
apbuTpaxa.

KoHhepeHumsa B Maare npowna B pamkax loga Poccumn
B Hugepnangax v HugepnaHgos B Poccun. Ha KoHdbe-
peHuMn obcyXaanucb BOMPOCLI Meauauuu B TpaHcrpa-
HW4YHbIX criopax, NPaBOBOE PerynMpoBaHue ansTepHaTuB-
HbIX METOLOB pa3peLUeHnst CopoB, a Takxe cTpatermm
pas3BUTUS HWUOEPNaHOCKO-POCCUMACKOrO COTPYAHMYEeCTBa
B chepe npasa 1 6usHeca.

B xope KoHtbepeHumn B Pume BegyLine poOCCUNCKME
N UTanbsHCKUE OPUCTbl OOMEHSANNCE MHEHUSMWU MO BO-
npocam NpaBoBOro perynmpoBaHus B cpepe 3KOHOMUKM,
OXpaHbl U NPaBOBOW 3aLLMUTbl O6BLEKTOB KYSbTYPHOro Ha-
cneamsa B Poccnn un Utanuu.

[MpakTnyeckn BCE Yy4aCTHUKM Tpex KOH(EepeHUMn Bbl-
pasuvnu 3anHTepecoBaHHOCTb B MPOAOIDKEHUM OOCYX-
[JEeHNs1 BbIHECEHHbIX Ha MOBECTKY [H BOMPOCOB B paM-
kax nporpammsl Il TeTepbyprckoro MexayHapoaHoro
Opnanyeckoro dopyma.

— HepaBHo B locaymy BHeCeH NPOEKT KogeKca agMUHuU-
cTpaTuBHOro cyponpoussopctea. Kak, Ha Baw B3rnag,
U3MeHUTCs cypebHas cuctema nocre ero npuHsaTua? He
MOBJIEKYT NI NpoLeccyasnibHble U3MEHEHUSI Heobxoaum-
MOCTb B pecpOopMMpPOBaHNN CUCTEMbI CY[0yCTPOUCTBA?

15
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— The draft code was drafted and put to the Duma
under the List of Instructions arising from the President’s
Address to the Federal Assembly and the President’s
Executive Order ‘On main directions of developing the
public administration system’.

The code implements provisions of the Constitution of
the Russian Federation and the Laws ‘On the judicial
system of the Russian Federation’ and ‘On courts of
general jurisdiction in the Russian Federation’. It governs
the conduct of judicial proceedings in cases arising from
administrative or other public offences in which one side
has official authority over the other.

It should be noted that the new procedural code will not
in itself automatically necessitate reform to the judicial
system or the creation of special courts.

Russia is currently seeing a trend towards increasing
specialisation of judges. In administrative cases panels
sit in the Supreme or Higher Commercial Court. The
Supreme Court of the Russian Federation has written
a draft federal constitutional law which would create
panels to try administrative cases in the supreme courts
of republics, krais, oblasts, federal cities, autonomous
oblasts and autonomous okrugs and in military courts.

— How do you view proposals to establish a unified
court in Russia?

— The questions of creating a unified judicial system
and whether autonomous organs of judicial power are
necessary or appropriate at this time are in discussion
among academics and practitioners. Some argue that
the existence of three independent, unrelated structures
weakens judicial power which is acknowledged to be a
stabilising factor in the state and protector of the rights
and freedoms of citizens. At the same time there is merit
in the opinion that a hasty radical reform of the courts
would be dangerous because it might not strengthen but
disrupt the country’s judicial power.

16
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— lMoaroToBka n BHeceHne B FocygapcTeeHHyo dymy npo-
eKTa Kofekca afMUHUCTPaTMBHOIO CyLOMpPOU3BOACTBA
npegycmoTpeHa NepeyHem nopy4eHuii no peanusauum lMo-
cnanus MpesngeHta ®egepanbHomy CobpaHuto, a Takxke
Vkasom lMNpeangerta «O6 OCHOBHbLIX HanpaBieHNAX COBEp-
LLIEHCTBOBaHMWS CUCTEMbI FOCYAaPCTBEHHOMO YNPaBIEHNs».

MpoekT HanpaBneH Ha peanu3aumio NonoXxeHnn KoHctu-
Tyumn PO 1 3akoHos «O cygebHow cucteme Poccuinckon
®depepaumm» 1 «O cygax obLien pucoukuum B Poccuii-
ckon ®epepaummn». NpegMeTomM NpaBoBOro perynuposa-
HUS 3aKOHOMPOEeKTa SBMSETCH MOpshoK OCYLLECTBIIEHUSA
CYOOMPOM3BOACTBA NO Aenam, BO3HWKALWMM U3 agMu-
HUCTPATUBHbLIX M WHbIX MNYyOAWMYHbIX MPaBOOTHOLLEHWNA,
B KOTOPbIX OJHa U3 CTOPOH HafeneHa BnacTHbIMU NOJSHO-
MOYMAMU MO OTHOLLIEHMIO K APYrOVi CTOPOHE.

CnepyeT 3amMeTuTb, 4TO CaMo Mo cebe MPUHSATAE HOBOIO
npoLeccyanbHOro Kofekca He BrieveT 3a coboli aBToma-
TUYECKM HEOOXOAUMOCTb PEPOPMUPOBaHUS CYAe6GHO CU-
CTeMbl U CO3LaHusl CNeLmuanm3vpoBaHHbIX CYLOoB.

B Poccun B HacTosiLLee Bpemsi HabnogaeTcs TeHaeHums
yrnyéneHus cneuvanusaumu cyfen. Konnermv no agmu-
HUCTPaTUBHLIM fenam AencTBYIOT B cocTaBe BepxoBHOro
n Bbicwero ApbutpaxHoro cygos. Kpome Ttoro, BC P®
NOAroTOBUIT MPOEKT dhefepanbHoOro KOHCTUTYLIMOHHOIO
3aKkoHa, npegycMaTpuBaloLLMi cOo3daHue Kommnerum no
agMUHUCTPaATUBHBIM fienlaM B BEPXOBHbIX Cyfax pecryo-
JIMK, KpaeBsblX, 061aCTHbIX cyAax, cyfax ropofos thene-
parnbHOro 3Ha4yeHus, cyaax asTOHOMHbIX o6nacTen, cypax
aBTOHOMHbIX OKPYroB, BOEHHbIX CyAax.

— Kak Bbl oTHOCUTECH K NPeAsioXXeHUsM 0 co3aaHuu
eauvHoro cypa B Poccun?

— Bonpochkl 0 co3gaHnm 06beANHEHHOW CyaebHOM CUCTEMB,
0 HeobXoAMMOCTU U LenecoobpasHoCTM CyLLEeCTBOBaHWA
aBTOHOMHbIX OpraHoB Cyfe6HOW BNacTh Ha faHHbIA MOMEHT
OVCKYTUPYIOTCA CPeam YHeHbIX U MpakTuKoB.. [Mpn 3ToM npu-
BOAATCH [OBOAbI O TOM, YTO CYLLIECTBOBaHME TPEX CAMOCTOS-
TenbHbIX, He CBA3aHHbLIX ApYr C APYrom CTPYKTYyp ocrnabnset
CynebHyto BNacTb, NPU3BAHHYIO UrpaTb Posib CTabUNU3npy-
toLLero hakTopa B rocyfapcTee v 3alimiiarth npasa u cBo-
6o0bl rpaxaaH. B To Xe Bpemsa 3acnyxusaeT BHUMaHVA
MHEHMe O TOM, YTO MOCMELLHOCTb B paamKanbHOM pedhopMm-
poBaHMK CyA0B OrnacHa, MOCKOSbKY 3TO MOXET He TOSIbKO He
peLumnTb NpobreMy hopMMpOBaHUS CUILHON Cyne6HON Bna-
CTW B CTpaHe, HO 1 MPUBECTU K ee Ae30praHn3aLmu.
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The principle of the unity of the judicial system which is
enshrined in the Constitution and other normative acts
does not preclude the separation of certain subsystems
in the Russian judicial system. Note that proper
delimitation of jurisdiction between different branches
of judicial power and uniformity of judicial practice
are crucial to the coherent functioning of the judicial
system as a whole. Ensuring uniform interpretation and
application of the law by all courts is one of the main
aims of judicial reform. Respect for the principles on
which the constitutional Russian judicial system is built
does not prevent further modernization.

— The Supreme Court has proposed sending individual
bankruptcy cases to the courts of general jurisdiction.
Do you think that is a good idea?

— On 22 March 2013 the President of the Russian
Federation instructed the Government to make provision
for cases of individual bankruptcy to be tried in the
courts of general jurisdiction. The property relations
of individual debtors, as distinct from entrepreneurs,
serve purposes of private consumption. Court-ordered
recovery of debts incurred by non-performance of
contracts is designed primarily to force the discharge
in good faith of individuals’ obligations to a specific
creditor, rather than aid their financial recovery and
continued economic development. Moreover in individual
bankruptcy cases the courts will be obliged to consider
cases arising from family, employment and other
relations which by their nature or that of the participants
cannot go before the Commercial Courts. Examples are
changes to maintenance and support agreements and
compensation for material damage by employees to
employers, and so on.

To place property disputes involving individuals in the
jurisdiction of the Commercial Courts would complicate
the ordinary citizen’s access to justice considerably. The
structure of the Commercial Courts is such that in order
to attend hearings citizens have to travel to courts at
great distances from their place of residence.
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MpuHUMN egvHcTBa CyOebHON CUCTEMbl, 3aKperseHHbIN
B KOHCTUTYUUW 1 B OPYrMX HOPMATUBHbIX aKTax, He uUC-
Kro4aeT hakTMyYeCcKo 060CO6MEHHOCTN HECKOMbKUX MOA-
cuctem B cygebHon cucteme Poceun. Cnepyet OTMETUTD,
YTO OT Ka4eCTBEHHOW perfamMeHTaumu pasrpaHuyeHus
noaBegOMCTBEHHOCTU AeN Mexay pasfn4HbIMU BETBSAMU
cyoe6HoOM BracTu, a Takxke OT obecrneyeHusi eduHCTBa
CyOe6HON MPakKTUKM BO MHOMOM 3aBUCUT CIaXXEHHOCTb
B OesATeNbHOCTU cynebHon cuctembl B uenom. Obecne-
YeHVe egnHOO0BPAa3HOro TONKOBAHUSA U NMPUMEHEHUS BCe-
MU cygamMu OerCTBYIOLLEro 3akoHodaTenbCcTBa ABNSeTCA
OfHVMM M3 OCHOBHbIX HarpasfeHun CyaebHon pedopMbl.
CoxpaHeHre nNpuvHUMNMansHOM OCHOBbI MOCTPOEHUS OTe-
YeCTBEHHOM cyaebHON CUCTEMbI, 3aKpenieHHoW B KOHCTU-
TYyUUN, HE UCKIMOYAET ee AalnbHeNnLLYyo MogepHU3aUMIo.

— BepxosHbii Cya BbicKa3an npeajioxeHue o nepe-
HeceHUM fen o 6aHKPOTCTBE rpagaH B cyabl 06-
wen opucamkumn. Llenecoobpa3Ho nu 310, Ha Baw
B3rnagn?

— [pesugeHtom PO 22 maprta 2013 r. gaHo nopyde-
Hue [MpaBuUTENLCTBY NPEefyCMOTPEThL MOMOXEHUA O NnofA-
BELJOMCTBEHHOCTU [efn 0 6aHKpPOTCTBE rpaxpaH cynam
obLlern opucankumn. paxaaHuH-[OMKHYK, He SABNSIo-
Lnincs npegnpyHuMaTteneMm, yy4acTsyeT B UMYLLECTBEH-
HbIX MPaBOOTHOLLEHUAX C Lesfbio JINYHOro noTpebneHuns.
B3abickaHe ¢ Hero 3aJoSmKeHHOCTW, 06pa3oBaBLLENCA
BCMEACTBME HeHafnexallero WCrosiHeHNs [OroBOpOB,
HanpaseHo B MepByto o4vepelb Ha JO6POCOBECTHOE MUC-
NMOfHEHWE TrpaXAaHVHOM CBOMX 06f3aTeflbCTB Mepef
KOHKPETHBLIM KPeanToOpoM, a He Ha obecneveHne unHaH-
COBOIro O3[0POBJIEHNA N AarnbHEeNLero 9KOHOMUYECKOro
pa3suTus nepsoro. Kpome Toro, B pamkax fen o 6aHk-
poTCTBE rpaxAaHuHa Cyfbl BbIHYXAeHbl 6yayT paccmar-
puBaTb f[ena, BbiTeKawowme Wn3 CeMenHblX, TPYOOBbIX
W VHbIX NPaBOOTHOLLIEHWI, KOTOPbIE B CUITY CBOErO Xapak-
Tepa 1 cybbeKTHOro coctasa He MOryT 6biTb NPEAMETOM
paspeLueHns apobuTpaxKHbIX CygoB. JTO, B 4acCTHOCTW,
gena 06 n3amMeHeHWn cornalleHnin o6 ynnarte arMMeHTOoB,
0 B3bICKaHWUM MaTtepuansHoro yuiep6a, NpU4nHeHHoro pa-
60THMKOM paboTofaTento n T.4.

Mepenada MMyLLLECTBEHHbIX CMIOPOB C y4acTUeM rpaxkaaH
B BefeHne apOuTPadKHbIX CYOOB 3HAYUTENbHO OCIOXHUT
NPOCTLIM rpaxaaHam AOoCTyn K npaeocyamio. MocTpoeHne
cuCTeMbl apOUTPaXKHbIX Cy[dOB Mpedronaraet y4actue
rpaxmaH B 3acefaHusix B cydax, 3Ha4MTeNIbHO oTaasieH-
HbIX OT MecTa UX XWUTeNbCTBa.
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— The recent ECHR judgment in the case of Gladyshev
v. Russia revealed the gaps in the Russian system for
registering rights to real property. According to what
principles and in what areas is reform of the system
needed?

— In the current state of development of the property
market there is evidently a need to return to a notarial
system of formalizing property transactions. Under
current legislation most property transactions can be
completed by simple written agreement. That does
little to stop the increasing use of fraudulent ownership
registration schemes. There are therefore proposals to
amend legislation so as to increase the number of civil-
law transactions for which notarization is mandatory.

The advantage of notarization is that all the steps
required for official registration of a change of ownership
of property are in the hands of the notary. The notary is
obliged to confirm the identity of the parties and explain
the proposed transaction and its consequences so that
one side’s lack of legal knowledge cannot be exploited
to its disadvantage. Where there is any doubt as to the
capacity or the free will of any party, the notary must
refuse to certify the transaction. Moreover notaries will
be able to request and obtain information from official
registers and submit notarized documents for official
registration, all by electronic means. That will greatly
simplify the individual’s dealings with the registration
authorities and keep the official registers more accurate
at the same time.

Nor does the notary’s involvement in a transaction
end when it is certified. There are proposals for an
effective insurance system for notaries’ material
liability. Thus notarization will offer a genuine economic
guarantee of the protection of individuals’ property rights
subsequently.

— While the State Duma was working on amendments
to the Russian Federation Civil Code, the draft law fell

18
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— HepasHo pa3speweHHoe ECMY peno «Mnapbiwes
npoTue Poccun» nokasano u3bsiHbl OTe4eCTBEHHOW
CUCTeMbl perucTpauuum npae Ha HegBMXXUMOE nMyLLle-
cTBO. B 4eM OCHOBHbIe MPUYMHDbI, U B KAKOM Hanpas-
neHuwm cnepyet ee pechopmmpoBaTtb?

— Ha coBpemeHHOM aTane pasBuUTUS pbiHKa HEABMXXMMOCTU
npocnexmnsaeTcs Heob6X0AMMOCTb BOCCTaHOBMEHUS HOTa-
pvansHoro nopsiaka yOooCTOBEPEHUSI COENOK C HEeABMKK-
MOCTbIO0. B COOTBETCTBUM C AENCTBYIOLLMM 3aKoHOoAaTe b-
CTBOM GOJbLLUMHCTBO CAENOK C HEABMXUMbIM UMYLLIECTBOM
MOXeET ObITb COBEPLLEHO B MPOCTON MUCbMEHHOM hopMme.
OTO 3a4acTyro BELET K POCTY MCMOMb30BaHNS MOLLEHHWYe-
CKMX CXeM Npn opopMIIeHnn npasa CO6CTBEHHOCTM Ha 00b-
€KTbl HE[IBMXXMMOCTW. B €BA3M € 3TUM npeparaloTcs name-
HeHVs B 3aKOHOAATENBLCTBO, HaMpPaB/eHHbIE Ha yBeNnyeHne
KonuyecTsa rpaXkAaHCKo-NpaBoBbIX CAENOK, A1 KOTOPbIX
yCTaHoBIEeHa 06513aTenbHas HoTapuansHas dopma.

MpeumMyLLecTBO HOTapuanbHOrO OGOPMIIEHNSI CAENOK Ha
pbIHKE HEOBMXMMOCTM COCTOUT B TOM, YTO HOTapuyc Ocy-
LLEECTBNSIET BECb KOMMMIEKC AEMCTBUIA, CBA3AHHBIX C rOCYy-
LapCTBEHHOW perucTpauvei nepexoga npas Ha HeOBUXM-
Moe uMyLLecTBO. py yOOCTOBEPEHUM CLENKU HOTapuyc
06513aH MOEHTUOULMPOBATL JIMHHOCTU CTOPOH, Pa3bsCHUTD
CYLLIECTBO COBEpLLIAEMON CAENKU 1 ee MOCNEACTBUs, YTOObI
topuanyeckas HeOCBeLOMJIEHHOCTb OfHOMO U3 YHaCTHUKOB
He Morria 6bITb UCMOMb30BaHa emy BO Bpea. Ecnuv y HoTapu-
yca BO3HVWKHET COMHEHME B IeeCnoCO6GHOCTU OHOM U3 CTO-
POH CLENKU NM60 B [OBPOBONIBHOCTU BOIEM3bSIBNEHUS, OH
06s13aH 0TKasaTh B ygocToBepeHun. K ToMy xe HoTapuychbl
CMOryT 3anpaluvBaTb W Mosy4aTb MHDOPMALIMIO U3 rocy-
LapCTBEHHbIX PEECTPOB B 3IEKTPOHHOM BuAE, NpefocTaB-
NATb HOTapuasibHO 3aCBUAETENIbCTBOBAHHbIE [1OKYMEHTbI
Ha roCy[apCTBEHHYH0 PErncTpaLmio TaKKe B 3NEKTPOHHOM
Buge. OTO CYLLECTBEHHO YNPOCTUT B3aMMOLENCTBUE rpaXx-
[aH 1 perncTpupytoLLMX OpraHoB U OOHOBPEMEHHO YCUUT
HafEeXHOCTb FOCYapCTBEHHON perncTpaumm.

Y4yacTne HoTapuyca B COBEpLUEHUU COENKU He 3aBep-
LaeTcs nocne ee ygocrtoBepeHus. lNpegycmatpuBaerca
3(pPeKTMBHbBIV MEXAHU3M CTPaxOBaHUSA UMYLLECTBEHHON
OTBETCTBEHHOCTU HOTapuyca. Takum obpasom, HoTapu-
anbHoe yfocToBepeHne 6yaeT peasnbHON SKOHOMUYECKOMN
rapaHTuen nocnenyoLlen 3almTbl UMYLLLECTBEHHbIX NpaB
rpaxaaH.

— B xope pa6otbl Hap nonpaskamu B 'K P® B llNoc-
AyMe 3aKOHOMPOEKT pacnascsl Ha HECKOJbKO YacTen.
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apart. Many saw that as the death of a unified concept
for reforming civil legislation. Will it help the future law
that the draft has been broken up?

— The question of reforming civil legislation is as acute
today as it was a year ago. Then the President of
Russia, D.A. Medvedev, put draft amendments to the
Duma and the Duma passed them on first reading. The
decision to split the draft law into several tranches was
unprecedented in parliamentary practice. It was done
to allow detailed discussions and proper consideration
of decisions on each aspect. We simply cannot afford
any errors. It may be that the painstaking work on each
tranche of the draft goes unnoticed in the media world.
Each tranche will be go for second reading as and when
it is ready. | hope that work can be completed in the
foreseeable future.

| can assure you that the unified reform concept is
absolutely secure. All that has happened is a technical
dividing up of the draft. Readers can see for themselves if
they look at the current versions of the draft amendments
on the State Duma website. The principles of regulation
and the main directions of reform have been maintained.

— Recently the Government published its comments
on the draft Russian Federation Civil Code, most
conspicuous among which was an objection to the
prohibition on potestative conditions. Where does the
Ministry of Justice stand today? Is it fair to say the
Ministry’s view has changed since original draft —
which the Ministry of Justice, among others, wrote —
was put forward?

— The question of potestative conditions is not, | think
key to the modernization of the Civil Code. However, it
did cause much argument and discussion. In discussing
the Government response, the Ministry of Economic
Development expressed the fear that the original draft
provision which would have prohibited transactions
containing a condition entirely or predominantly
dependent on the volition of one of the parties, was
an unwarranted restriction on the freedom of contract.
The department noted that such transactions are in
fact useful to commerce. Subsequently it was proposed
to turn the rule on its head and say in the Civil Code
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MHorue BOCNpUHANN 3TO KaK CMEepPTb €AMHOW KOHLen-
uMm pechopmbl rpaxkaaHCKOro 3aKoHopaTenbCcTBa.
MovigpeT nu Ha nonb3y Gyayllemy 3aKOHy pacluernre-
HWe 3aKoHonpoekTa?

— Bonpoc o pechopme rpaxaaHcKoro 3akoHogaTenbcTea
CTOUT CerofHsi Tak e OCTpPO, KaK M rof Hasap, Korga
Mpe3ngeHt Poccun O.A. MegsepgeB BHec B Lymy npo-
€KT M3MeHeHun, a [dyma npuHsana Mx B NepBOM YTEHWUW.
BecnpeueneHTHOE B NapnaMeHTCKOM NPaKTUKe peLLeHne
O pasgeneHuu NpoekTa 3akoHa Ha HEeCKOSIbKO TpaHLUewn
ObI71I0  0OYCNOBMEHO HEOO6XOAUMOCTBIO WX OeTasfibHOro
06CYXXAEHUSA N NPUHATUS B3BELLEHHbIX PELUEHUI MO KaX-
OOMY MHCTUTYTY. Mbl MPOCTO HE MMEEM B 3TOM BOMpoce
npaea Ha oOLM6KY. BO3MOXHO, B MEOUNHOM NPOCTpaH-
CTBE He3zameTHa KpornoTnveasa padoTa Hafg NPOEKTOM Mo
KaXXOOMYy W3 TpaHLUen, KoTopble MO Mepe FOTOBHOCTU
6ynyT BbIHOCUTLCS HA PACCMOTPEHNE BO BTOPOM HYTEHUN.
91 Hageloch, YTO 3Ta paboTa 6yaeT 3aBepLueHa B 0603pu-
MOM 6yayLLEM.

Mory Bac 3aBepuTb, YTO eguHas KoHUenuusa pedopmsl,
6e3ycrnoBHO, oOb6ecrneyeHa, HecMoTps Ha TexXHU4eckoe
pasgeneHve npoekTa, Yntartenu Moryt m camu 310 yBU-
0eTb, O3HAKOMUBLUUCH C MPOEKTaMU U3MEHEHUIN B aKTy-
anbHOM pefakuumn Ha cante Focaymsl. [MpuUHUKUNBI perynu-
poBaH1s, OCHOBHbIE HanpaBieHUs peopPMbl COXPaHEHbI.

— HepasHo MNpaButensctBo ony6anKoBano cBou 3a-
Me4aHus K npoekTy 'K P®D, cambiM 3aMeTHbIM U3 KOTO-
pbIX CTano HeraTUBHOE BOCTNPUATUE 3anpeTa nortecra-
TUBHbIX ycnoBui. Kakyto no3uumio no aTomy Bonpocy
ceroaHs 3aHumaeT MUHIOCT, U MOXXHO N1 CKa3aTb, YTO
MHeHue MuHucTepcTBa USMEHUIIOCh C MOMEHTa BHe-
CEeHUsi NepBOHa4YanbHOro 3aKOHOMNpPOeKTa, paboTa Hapj,
KOTOpbIM Benach B TOM 4Yucrne B Hegpax MuHiocta?

— Bonpoc 0 noTecTtaTUBHbIX YCIOBUAX, MO MOEMY MHe-
HUIO, HEe ABNSIETCS KNOYEBbIM AN ModepHu3aummn Mpax-
JaHCKoro Kopekca. Bmecte ¢ TemM OH Bbi3Bajs MHOMO
crnopos 1 guckyccun. [Npu obeyxpeHun otabiea [pa-
BUTENbCTBA Ha COOTBETCTBYHOLLME HOPMbI MMHIKOHOM-
pa3BuTUS BbICKa3ano oOnaceHve, 4YTO copepxkalleecs
B NepBOHa4asibHOM MPOEKTE MOSIOXKEHNE, 3anpeLlatoLlee
COBEpLUEHME COENMOK MOL YCNOBUEM, HACTYMNIEHNE KOTO-
pOro WCKHOYUTENBHO WU MPEUMYLLECTBEHHO 3aBUCUT
OT BOMM OOHOW M3 CTOPOH, HEOGOCHOBAHHO OrpaHUYUT
ceBobody gorosopa. B BegomMcTBE OTMETUNN, YTO COOT-
BETCTBYIOLLME COENKU OOLEKTUMBHO BOCTPEOOBaHbI 060-
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that such transactions are permitted unless the law
provides or the nature of the transaction demands
otherwise. Irrespective of the wording that appears in
the Code when the amendment passes, the optimum
balance of interests between the parties to a transaction
can be established only the law comes to be applied,
primarily in the courts. However the Code is worded,
the courts which are asked to rule on the fate of any
given transaction will have the tools to form a view on
the essence of the transaction and whether a particular
condition is entirely or predominantly dependent on
the will of a party and to establish whether the parties
have conducted themselves lawfully. Such general
prohibitions of abuses of the law must be available to
counter attempts at improper conduct.

— What are your expectations of modernizing the role
of notaries in civil commerce?

— The modernization of the role of the notary in
civil commerce is intended to improve legal relations
in civil commerce and provide legal certainty to its
participants.

The draft federal law “On the notariat and notarial
activity in the Russian Federation” proposes an active
model of the notary whereby notaries provide a full
range of legal assistance to any participant of civil
commerce who requires them. The innovations will
increase the role of notaries in civil commerce, but that
means increasing their responsibility for the correctness
and accuracy of notarial activities. In addition it is
proposed to introduce a transparent cost-based system
notarial tariffs and enshrine the special evidentiary force
of notarial documents so they will be considered valid
unless declared invalid by a court. It is also being made
possible to notarize electronic documents.

The plan is for notaries to accompany a transaction from
conclusion to completion and have insurance for their
material liabilities. They will be able to collect information
of significance for their duties themselves (and may use
electronic information systems to do so) and examine all
aspects of the validity of the transactions they are asked
to certify.
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poTom. B nocneaytoLliem npegnaranocb NepeBepHyTb 3TO
npaBuno 1 ykasatb B [paXAaHCKOM KofeKkce, YTO Takue
cOenkn OonycKarTes, eCliv MHOE He YCTAHOBMEHO 3aKO-
HOM WNKN He BbITeKaeT M3 cyLlecTBa caenku. HesaBmcmumo
OT TOro, Kakas pefakuus B utore nossutca B Kogekce
nocrie NpUHATUA 3aKoHa, ONTUMasibHOe CoYeTaHue UHTe-
pecoB CTOPOH COENKN MOXET OblTb YCTAHOBMEHO TOSbKO
B pesynbrate npaBonpuUMEHeHUs, rnpexmae Bcero cynet-
Horo. B nio6on pepakumm Kopgekca y cynos 6ydeT Oo-
CTaTOYHO MHCTPYMEHTOB AJ151 TOro, YTOObI U OLEHUTb Npu
NPUHATUN peLleHns O cyabbe Kax oW OTOeNbHON CAenKn
€ee CyLleCTBO, U pacCMOTPETb BOMPOC 06 UCKIUUTESb-
HOM W NPEUMYLLECTBEHHOM BAUSHUN OOHOW U3 CTOPOH
Ha HacTynfieHMe COOTBETCTBYIOLUMX YCMOBUN, U yCTaHO-
BUTb MPaBOMEPHOCTb MOBEAEHUS CTOPOH CAenku. Tak-
Xe obLuMe HOpMbl O 3anpeTe 3NoynoTpe6rieHns nNpasoMm
OOMXHbI 06ecrneynTb NPOTUBOAENCTBME HOObLIM MOMbIT-
KaM Heflo6bpOCOBECTHOrO NoBeAeHMs.

— Yero Bbl oxXxupgaete oT MOAepHU3aLMn POSM HOTa-
puyca B rpaxgaHCKom o6opoTte?

— MopgepHu3aumsa ponu HoTapuyca B rpaxgaHCcKoM 060-
poTe HanpaBsfieHa Ha COBEpLUEeHCTBOBaHWE MpaBOOTHO-
LLIEHUIA rpaXkAaHCKoOro o6opoTa n obecredeHne opnanye-
CKOW 6€e30MacHOCTU ero y4acTHUKOB.

B pamkax npegycmoTpeHHOM NpoeKkTom thefepasibHoro 3a-
koHa «O HoTapvaTe 1 HoTapuanbHou aesTensHocTn B Poc-
curickon defepaumm» akTMBHOM MOAEeNn HoTapuaTa nepeg
HOTapWyCcoM CTaBUTCA 3adadva KOMIMIIEKCHOro okasaHusl
HOpUaMHECKOM MOMOLLM BCEM 3aMHTEPECOBAHHBIM YHaCTHU-
KaMm rpaxgaHckoro obopoTa. HoBoBBefeHusa npegnonara-
10T YCUSIEHNE POSI HOTAPWYCOB B MPaXXAaHCKOM 060poTe,
HO Mpu 3TOM YCUNMBAETCHA U UX OTBETCTBEHHOCTb 3a npa-
BUbHOCTb Y JOCTOBEPHOCTb COBEPLUEHHbIX HOTapuasibHbIX
gencteuin. Kpome Toro, npeanaraeTcs BBECTU NPO3padHyo
CUCTEMY 3KOHOMUYECKM O60CHOBAHHbIX HOTapuasbHbIX Ta-
pucoB, 3aKpenuTb 0CO6Y0 A0Ka3aTENbCTBEHHYIO CUSTY HO-
TapuanbHOro akTa, Npv KOTOPOM OH CHUTAETCH 3aKOHHbIM,
noka He 6ygeT NpuU3HaH He3aKOHHbIM CyAOM. Takxe ycTta-
HaBNMBAETCA BO3MOXHOCTb COBEpLUEHUST HOTapuasibHbIX
OENCTBUI C 9NEKTPOHHLIMU JOKYMEHTaAMM.

MnaHupyeTcs, 4TO HOTapuyc GydeT conpoBOXAaTb yOo-
CTOBEpPSAEMYI0 cOeNKY C MOMEHTa 3aKioYeHns 40 MOMEH-
Ta WCMOJIHEHWS, a ero UMyLLIECTBEHHAsA OTBETCTBEHHOCTb
6ygeT 3actpaxoBaHa. OH MOMyYUT BO3MOXHOCTb Camo-
CTOATENbHO cobupaTb MHGopMauuio 06 o6cToATeNb-

NANOR 12 &K-REA



It is not possible to impose new functions on notaries
without overhauling the notariat, changing the principles
of admission to the profession and increasing notaries’
incentives. The draft law is meant to increase public trust
in notaries and encourage the public to opt into notarial
services even for transactions where the the law does not
demand notarization.

— Many people have remarked on a crisis in Russian
law-making. Too many normative acts are being
adopted and their quality leaves much to be desired.
Keeping up with changes in the law is becoming
difficult even for Russian legal experts, quite apart
from the foreign investors for whom the state is
supposed to be creating a friendly legal climate. What
can the Ministry of Justice do to change things?

— Clearly, given the volume of legislation, it is hard
to ensure a consistently high quality of drafting and
consistency with superordinate legislation and avoid
errors and omissions in the technical presentation of
laws. However, it is a matter of the stability and viability
of our legal system as a whole and so our approach
must be systematic.

Over 80% of opinions by the Ministry on acts of
economic legislation contained specific legal criticisms.
Economic legislation is particularly exposed to the risk of
corruption. Around 5% of draft normative acts on which
the Ministry was asked for an opinion were found to
contain factors likely to engender corruption.

At the same time | would not say law-making was in a
crisis. What is going on is everyday, routine, generally
well balanced work, which, like any activity, is capable
of improvement.
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CcTBax, MMelLnxX 3Ha4eHne anga cosepLlueHna Hotapualb-
HOro OencTBuUA (B TOM 4Hucne C NOMOLLbIO 3NEKTPOHHbIX
I/IHCbOpMaLl,VIOHHbIX CI/ICTeM), npoBepATb BCE 3JIEMEHThI
OEeCTBUTENbHOCTHU y)J,OCTOBepﬂeMOIZ coenku.

Bo3anoxeHne Ha HoTapmaT HOBbIX (PYHKLIMIA HEBO3MOXHO
6€e3 Ka4eCTBEHHOWN NepecTporK1 opraHn3auumn HoTapua-
Ta, U3MEHEHMS MPUHLIMNOB [OCTYNa B NPOgeccuto, NoBbI-
LeHNsi MOTMBaUMM HOTapuycoB. 3aKOHOMPOEKT Npu3BaH
MOBbLICUTbL JOBEPUE rpaxaaH K HoTapuycam, Cnoco6CTBO-
BaTb WX 3aMHTEPECOBaHHOCTM B HOTapuanbHOM COMpo-
BOXOEHUWN CHOENOK HE3aBMCMMO OT TOro, NpeaycMoTpeHa
1M 3aKOHOAAaTEeNIbCTBOM 0683aTefNIbHOCTb HOTapmasnbHOro
YAOCTOBEPEHUS.

— MHorne oTmevarwT KpU3UC HOPMOTBOpPYECTBA
B Poccun. HopmaTuBHbIX aKTOB NPUHUMAETCA CIMLL-
KOM MHOrO, TOria Kak ux Ka4eCcTBO OCTaBNfieT XKenaTtb
nyywero. Pa36upatbCi B M3MEHEHUsX NpPaBOBOro
NMosI CTaHOBUTCH CJIOXKHO [a)ke POCCUNCKUM Opu-
CTaM, He roBOpSA yXe 06 MHOCTPaHHbIX MHBECTOpaXx,
KOTOpbIM rocyfapcTBo Bpoge 6bl cTpeMUTCcsl co3aarth
6naronpuATHbIN NpaBoBon knumart. Kakue warn MvH-
IOCT MOXET NPeAnpuHATbL AJiIg UBMEHEeHus cutyauun?

— OyeBnAHO, 4YTO NpU TakoM ob6bemMe 3akoHoOaTEeSbHO-
ro marepuana paspaboTdvMkam TSXeno obecneymTb He-
06X0QMMOe Ka4eCTBO MpPaBOBbIX aKTOB, UX COOTBETCTBUE
aKkTam 60nbLUer pUanYecKon cusbl, N36exaTtb OLLIMOOK
M HEeOOCTaTKOB OpUANYECKON TexHMKK. OgHaKo 3TO BOM-
poc CTabubHOCTU U XU3HECNOCOOHOCTN Hallen npaso-
BOW CUCTEMbI B LENIOM, U €ero peLleHne OOMKHO HOCUTb
CUCTEMHbIV XapakTtep.

Bonee 80% 3akmntodeHnn, faHHbIX MuHUCTEpCTBOM MO
uToram MpaBOBOW 3KCMEPTU3bl AKTOB 3KOHOMMWYECKOro
3aKoHoJaTeNnbCTBa, COAEPXann KOHKpPEeTHble topuguye-
CKve 3amevaHus. Kpome Toro, MMEHHO B 610K 3KOHO-
MWYECKOro 3akoHoZaTeNbCTBa YPOBEHb KOPPYMUMOHHbIX
PUCKOB IBNSIETCH OOHUM U3 Hanboree BbICOKUX. Mpumep-
HO B 5% npeAcTaBneHHbIX A8 Aa4n 3aK0HEeHUA Npoek-
TOB HOPMaTMBHbIX MPABOBbLIX aKTOB MO UTOram NpaBOBOWN
N @HTUKOPPYMLUMOHHbLIX 3KCNEPTU3 ObINN BbISIBIIEHbI KOP-
pynuuoreHHble akTopbl.

B T10 Xe BpemMda A He cTall Obl Ha3blBaTb cuTyauunio B 3a-
KOHOTBOp4YeCTBE KPU3NCOM. MpoeTt noBcegHeBHas, PYTUH-
Had, B LeJsioM C6aJ'|aHCI/IpOBaHHaF| pa60Ta, KOTOPYH, KakK
N BCAKYH O0eATe/IbHOCTb, MOXHO ONTUMU3NPOBATb.
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— The Ministry of Justice Russian Federation Law
Enforcement Monitoring Report 2011 criticized the
system by which the Russia implements decisions of
the Constitutional Court of the Russian Federation and
the ECHR. What remedial action is planned?

— The report does not criticize the implementation of
decisions of the Constitutional Court and the ECHR,
but does raise practical questions about improving
implementation and optimizing cooperation among all
the participants in the process.

For example, the procedure for implementing
Constitutional Court decisions was addressed by
a Law passed this April amending the Law “On the
Constitutional Court of the Russian Federation”. It
increased from three to six months the time limit within
which the Government must draft and put before the
State Duma laws implementing Constitutional Court
decisions. It also covered the drafting and introduction
in the Duma of draft laws by other bearers of the right of
legislative initiative. In such cases the Government may
postpone proposing its own draft law.

Whereas Constitutional Court decisions may declare
outright that a particular federal law is against the
Constitution, ECHR judgments generally state a problem
in terms of the particular case taking a view of national
legislation and enforcement practice. Where ECHR
judgments require adjustments to national legislation,
they are currently implemented by way of the usual
process for drafting normative legal acts. The absence of
any special process for implementing ECHR judgments
does not prevent compliance with them.

— Can it be said that the crisis of non-enforcement of
the decisions of national courts in Russia is over?

— The law says that judicial acts having taken effect
shall be mandatory upon all organs of state power,
local government, public bodies, officials and other
individuals and legal entities without exception and
must be complied with exactly in all parts of the Russian
Federation.

22
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— B Joknape o pe3ynbrataXx MOHUTOPUHra npasonpu-
MeHeHus B P® 3a 2011 r. MuHIoCT noasepr Kputuke
cuctemy ucnonHeHus snactamum P® peweHuin KoH-
ctutyumoHHoro Cypna P® u ECINY. Kakue mepbi nna-
HUpyeTCcs NpeAnpuUHATL ANA UCNPaBAeHUs cutyauun?

— [oknapg He CofepXUT KPUTUHECKUX 3ameYaHunii o Bo-
npocy ucnonHeHus pewleHunii KoHctutyumoHHoro Cyaa
n ECINY, a ¢ y4eToM npaBONpUMEHUTENIBHON NPaKTUKM
3aTparmeBaeT BOMPOCHl COBEPLUEHCTBOBAHMA UCMOMTHEHUSA
Takux peLUeHnii n onTuMu3aumm B3anMMOLeNCcTBUA BCeX
3aMHTEpPeCcOBaHHbIX Y4aCTHUKOB AaHHOM paboTsbl.

Tak, Ha pernameHTaumnio nNpoueaypbl UCMOSNHEHNA peLle-
Hu KC PO HanpasneH npuHATbIA B anpesfie 3Toro roga
3aKoH 0 BHeceHun mameHeHuin B 3akoH «O KoHcTuty-
unoHHom Cype Poccuiickon ®epepaumm». Vim yBenmyeH
npefesibHbIN CPOK NMOArOTOBKU U BHeceHus [MpasBuTenb-
CTBOM B [[0COYMY 3a2KOHOMPOEKTOB, HarnpasfeHHbIX Ha UC-
nonHeHve peweHun KC PO, ¢ Tpex JoO LWIECTU MeCsLEB.
MomMMMO 3TOro, yperynuposaHbl cuTyaumu, korga uHble
Cy6bLeKTbl MpaBa 3akoHodaTeNlbHOM MHUUMATUBBLI OCY-
LLEeCTBNAOT NOArOTOBKY 3aKOHOMPOEKTOB MO COOCTBEH-
HOM MHUUMaTUBE M BHOCAT UX B [ymy. B Takmx cny4asx
MpaBnTENLCTBO BrpaBe OTNOXWUTbL BHeCeHWe pas3pabo-
TaHHOro UM 3aKOHOMPOeKTa.

B otnnume ot peuennii KC PO, B KOTOpbIX MPSIMO NPU3HaET-
Cl HECOOTBETCTBME KOHKPETHBIX HOPM (hefiepalibHbIX 3aKO-
HoB KoHcTuTyumn, B noctaHoeneHnax ECIMNY, kak npasuno,
Cyn koHcTaTvpyeT npo6rieMy B pamKax paccmartpvsae-
MOro fena, oueHvBas HauMoHaNbHOE 3aKOHOAATEeNbCTBO
1 NPaBONPUMEHUTESLHYIO NPaKTUKY. [N NCNONHEHUs ero
NMOCTAHOBNEHWI, TPEOYIOLLMX KOPPEKTUPOBKM HaLMOHasb-
HOro 3aKoHoOfaTesNbCTBa, B HACTOsLLIEE BPEMS MPUMEHSIET-
cA O6LUMI MOPAOOK pa3paboTKM MPOEKTOB HOPMAaTUBHBLIX
npaebix akToB. OTCYTCTBME CneumansHOro nopsigka Ucnor-
HeHus pelteHnin ECIMNY He npensaTCTBYET UX BbINOIHEHWIO.

— MoxxHo nu roBopuTb 0 NPeoAoJSIEeHUN KpU3unuca Heuc-
MOJIHEHUS peLUeHU HauMoHasbHbIX cyaoB B Poccuun?

— B cootBeTtcTBUN C 3akoHOAaTENbCTBOM BCTYNUBLUME
B 3aKOHHYIO cuily cyaebHble akTbl ABNAOTCA 06a3aTenbHbI-
MW On1a BCceX 6e3 UCKII0YEHUsi OpraHoB rocyAapcTBeHHOM
BNacTu, OpraHoB MECTHOro camoyrnpasieHns, 06LLEeCTBEH-
HbIX 06beAVHEHNI, OMKHOCTHbLIX NNLL, APYrnX (OUINYECKUX
W IOPUAONYECKMX L, U MOASNIeXaT HEeYKOCHUTENbLHOMY UC-
MONHEHWIO Ha Bcel Tepputopumn Poccuinckon ®epepaumn.
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It can be said that today our society lacks both an
understanding of the mandatoriness of complying
spontaneously and voluntarily with enforcement orders
and an intolerance of non-compliance. That is why it
is necessary for the Court Bailiff Service to take such
complicated and expensive enforcement action.

Enforcement orders made by judges are over half of all
the enforcement orders currently in effect. In 2012, of 51
million orders for enforcement by agencies of the Federal
Court Bailiff Service of Russia, 25.9 million (50.9%) were
made by judges. For comparison, in 2011 the FCBS was
called on to enforce 28.5 million enforcement orders
made by judges, which was 55.6% of the total orders in
effect. In 2010 it was 27 million (53.1%).

Sometimes circumstances arise which prevent the
enforcement of enforcement orders, whether made
by judges or not. It may be a debtor is without means,
an order is cancelled at the request of the plaintiff or
the court, enforcement proceedings are suspended or
terminated, a debtor goes bankrupt or into liquidation or
the statute of limitation expires.

Allowing for all the circumstances preventing
enforcement, in 2012 court bailiffs enforced 8.5 million
judge-made enforcement orders, which was 45% of
the total after subtracting those orders prevented from
enforcement. | would note that the enforcement of 12
million of the 25.9 million enforcement orders due to be
enforced in 2012 continues into 2013.

— How do you regard the diminution of the role of
juries now that many cases in the jurisdiction of
Subjects of the Russian Federation have been given
to district and city courts?

— The position of the Constitutional Court of the
Russian Federation is that the change in jurisdiction
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Mo>XHO KOHCTaTMpOBaTh, YTO Ha CErofHsALLIHWI OeHb B Ha-
Lem obLLecTBe OTCYTCTBYIOT Kak NOHUMaHWe obasaTenb-
HOCTW CaMOCTOSATENbHOro U O6POBOSIBHOrO UCMOSIHEHUS
TpeboBaHW UCNOMHUTESNbHBIX JOKYMEHTOB, Tak U HeTep-
NUMOCTb K (pakTaM YKNOHEeHNUs OT UX UCMNOMHeHus. Imen-
HO 3TO BbI3bIBAET HEOOXOAMMOCTb BO36YXXAeHUs Crnyx-
601 cygebHbIX NPUCTaBOB CIIOXHOIO M OOPOroCTOALLEro
MexaHu3ma npuUHyguTenbHOro UCMOSTHEHUS.

McnonHuTtenbHble OOKYMEHTHI, BblAaHHble cydamu, Co-
CTaBnAloT 60ree MonoBMHbI BCEX WCMOSMHUTENbHLIX [O-
KYMEHTOB, HaxoAALLMXCSA Ha UCTIONHEHUW. Tak, n3 51 mMnH
WCMOSNHUTENbHbLIX [OKYMEHTOB, HaxoAMBLUMXCS Ha Mpwu-
HyauTeNbHOM mcnonHeHnn B 2012 r. B CTPYKTYPHbIX Nofg-
pasgenenusax ®CCIT Poccun, 25,9 mnH (50,9%) 6binn
BblgaHbl cygamu. Onsa cpaBHeHus, B 2011 r. Ha npuHy-
anTtensHoMm ucnonHednn B ®CCIT Haxogunock 28,5 MiH
WCMONMHUTENbHbLIX JOKYMEHTOB, BblAAHHbLIX cyAamu, 1 nx
ponsa coctaBnsana 55,6% o6Luiero Konnyectea WUCMNOSHU-
TeNbHbIX [OKYMEHTOB, HaXOAMBLUMXCA HA WCMOSHEHUM,
aB 2010 r. — 27 mnH (563,1%).

I'Ipvl NCMNONHEHUN UCNONHUTESIbHbIX OOKYMEHTOB, B TOM
4ymcne BblOaHHbIX CydamMu, BO3HMKaOT 06CTOATENbCTBA,
MncKknovarwme BO3MOXHOCTb UX NPUHYOUTENbHOro WcC-
NONHeHNs. ATO MOXET ObiTb CBSI3AHO C OTCyTCTBMEM
Y OOJDKHMKOB OEHEeXHbIX cpencTts, OT3bIBOM MO Tpe6OBa-
HUIO B3bICKaTena nnu cyga UCNONHUTENIbHOro AOKYyMeHTa,
npnocTaHoBIEHNEM UM nNpekpatleHnem NCnonHUTENIbHO-
ro npon3esoAcTea, 6aHKpOTCTBOM 1 NMKBUZAUMEn JONMKXHU-
KOB, a TakKxXe Ucte4eHnemMm CpoKoB AaBHOCTU NCNOJIHEHUA.

C y4eTom nmMeroLmxcst 06CTOATENBCTB, NPENATCTBYOLLMX
(hakTU4EeCKOMY WCMONMHEHMIO, CYAEOHbIMW npucTaBamm
B 2012 r. ncnonHeHo 8,5 MIH UCMOSHUTENbHbIX OOKY-
MEHTOB, BbIAaHHbIX CyAamu, YTO 3a BbIHETOM CyAeOHbIX
aKTOB, BO3MOXHOCTb MPUHYOUTENLHOIO UCMOSTHEHUS KO-
TOpbIX WCKOYeHa, coctaenseTr 45%. OTmedvy, 410 U3
25,9 MITH UCMONHUTESBbHBIX AOKYMEHTOB, NOASIeXaBLUMX
NPUHYOUTENBHOMY MUcnofHeHutio B 2012 r., no 12 MfH
B 2013 r. NPOJOIMKEHO UX NPUHYAUTENIbHOE UCTIONHEHNE.

— Kak Bbl oTHOCUTECH K YMalieHUIo posiu cyaa npu-
CSXXKHbIX BCeAcTBMe nepepayv 60nbLIOro Yucna gen,
noAcyAHbIX cyAaam cyobekToB PD, palioHHbIM (ropoa-
cKum) cypam?

— B cootBetcTBMM ¢ nosuumen KC PO nameHeHve pery-
NMpOBaHus NMOACYAHOCTU YronoBHbIX Aen Cyay € yyYacTu-
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over criminal cases by courts with juries does not
restrict access to justice and does not violate the right to
a lawful trial. The right of an accused person to have his
or her case heard in court by a jury is not a fundamental
right inalienable and innate to all. In the sense of the
Constitution, such a right is not part of the constitutional
right to the protection of the courts, but is one procedural
guarantee thereof which is available at the discretion of
the federal legislator. Neither do generally recognized
principles and norms of international law include the
right of trial by jury as an obligatory component of the
right to justice.

In the view of the ECHR, where the system of criminal
justice of a state does allow trial by jury the principle
of fair trial does not entail mandatory recognition of the
right to trial by jury on criminal charges.

— Not long ago you were confirmed as chairman of a
government commission on free legal aid. When will
the first proposals appear and what should we expect
in the way of changes to public policy in this area?

— The priorities are to devise and define a common
position on the provision of free legal aid to citizens and
produce a policy on legal awareness.

The commissionfirstmeton 18 April2013. We established
priority tasks for the current year. We will work towards
proposals for the President and Government to improve
the normative legal basis and make policy on free legal
aid and improve public awareness and knowledge of the
law. We will also create means of public monitoring of
activities to create and develop a system of free legal
aid.
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eM MPUCSXKHbIX 3acepdaTenieil He OorpaHvM4MBaeT AOCTYnN
K NpaBOCyaMi0 U He HapyLlaeT NpaBo Ha 3aKOHHbIV CyA.
MpaBo 06BMHAEMOro Ha PAaCCMOTPEHUE ero fena Cyaom ¢
y4acTrem NpUcsXHbIX 3acefaTenieit He OTHOCUTCS K YMC-
Ny OCHOBHbIX MpaB, HEOTHY>XAAeMbIX M MpUHaanexaLmx
Kaxaomy oT poxpaeHust. Mo cmbicny KoHCTUTyuuM Oa-
HOoe NpaBO He BXOAWUT B OCHOBHOE COAepXXaHue KOHCTW-
TYLUMOHHOrO npaBa Ha cyaebHyo 3aliuTy, a BbicTynaet
B Ka4yecTBe OOHOW M3 ero BO3MOXHbIX MpoLeccyasnbHbIX
rapaHTui, NpefocTaBnseMblX HA OCHOBE AUCKPELMOHHBIX
nofHoMo4ui hegepansHoro 3akoHogatens. O6Luenpu-
3HaHHblEe MPVHUMMBLI U HOPMbl MEXOYHapOAHOro npasa
TakXe He BKJIOYatOT MPaBO Ha Cyd MPUCSXKHbIX B HYMCIO
06s3aTesIbHbIX COCTaBHbIX 3NIEMEHTOB MNpaea Ha cnpaBeq-
nMBOe NpaBocyaue.

Mo MHeHuto ECIY, npy Hanu4mm B CUCTEME YrOfIOBHOM
lOCTULUMK rocyaapcTea cyda C yyYacTUeM MPUCTKHBIX
NPUHUMN cnpaBeanMBoro cygebHoro paséuparenscrea
He npepnonaraeT Npu npegbaBieHNN YronoBHOro 06-
BUHEHWs1 06513aTesNibHOro MpPU3HaHWS npasBa Ha Takou
cyq.

— He Ttak paBHO Bac yTBepgunu Ha nocTty npepcepna-
Tens npaBuMTeNbCTBEHHOW KOMMCCUM MO 6ecniaTHOW
ropuanyeckon nomowm. Korpa nosiBATCA nepBbie
NpPeasioXXeHusi, U KakKux M3MeHeHUn B rocrnonuTuke
B 9TOM HanpasfieHUM XaaTb?

— r]pVIOpVITeTHbIMI/I HanpasneHnaMn 0edaTenbHOCTU npa-
BUTENbCTBEHHON KOMUCCUWN ABNSIETCA BblpaﬁOTKa nonpe-
JeneHve efuvHOW no3vumm no BOMNpocy obecrnedveHuns
rpaxpnaH 6ecnnaTHom FOpVI,D,I/I‘-IeCKOVI NOMOLLbIO, a TakKxe
Bblpa6OTKa FOCV,E!,apCTBeHHOVI NofTUKN B 0651acTu npa-
BOBOIO npoceeLleHns.

lMepBoe 3acefaHve nNpaBUTENbCTBEHHOW KOMWCCUU CO-
ctoanocb 18 anpens 2013 r. B xopge 3acepaHus onpe-
OeneHbl NpuopuUTETHblE 3adaqn paboTbl KOMUCCUM Ha
TekyLwmn rog. Mo pesynstatam AeaTenbHOCTY NpaBUTESb-
CTBEHHOW KOMUCCUW MaHupyeTcs BHeceHue Npe3ngeHTy
1 MpaBuUTenbLCTBY NpeanoXXeHnin No COBEPLLEHCTBOBAHMIO
HOPMaTUBHOM NPaBOBON 6a3bl U NPOBEAEHUIO MEPONpUs-
TUIA, HanpaefeHHbIX Ha (POPMUPOBaHME rocyaapCTBEHHON
NoNNTUKN B 061acTn 6ecnnaTHOM Iopuan4eckor NoMoLLm
1 MPaBoOBOro MPOCBELLEHNS N NPaBOCO3HAHUA rpaxxaaH,
a Takxe co3faHne MeEXaHNU3MOB O6LLECTBEHHOIO KOHTPO-
N5 0eATenbHOCTH No (POPMUPOBAHUIO N PA3BUTUIO CUCTEM
6ecnnaTHOM KpUANYECKON NOMOLLN.
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— Both in Russia and abroad the legal profession is
making increasing use of online consultations. Can
you see a future for this means of providing legal
assistance? Perhaps it is worth considering as a way
of expanding free legal aid.

— Free legal aid is provided under the Federal Law “On
free legal aid in the Russian Federation” which lists the
types of free legal aid (oral and written consultations,
assistance with legal documents and representation
in court, official bodies and organizations). The list is
open-ended so it is possible for free legal aid to be given
by members of the state and non-state system in any
other ways not prohibited by legislation.

— How will you balance advocates’ accountability for
the free legal aid they provide and the imperative to
guarantee their immunity?

— Advocates’ accounts for free legal aid do not infringe
their guarantees of immunity and contain no information
which the law protects under client confidentiality.
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— B cTpyKType 0puaN4eckoro KOHCYJIbTUPOBaHUS
Kak B Poccum, Tak u 3a py6exxom HabupaeT 060poThbl
UCMOJIb30BaHNE OHJIaWH-KOHCyNnbTauun. Bugute nu
Bbi 6yayliee 3a 3TUM CNOCO6GOM OKa3aHUs lopuguye-
CKOW NnoMoLyM, BO3MOXHO, Ha HEro cTout o6paTtutb
BHMMaHuE B UeNisiX pacrnpocTpaHeHus 6ecnnaTtHou
IOpUANYECKON NomMoLmn?

— OkaszaHue 6ecnnaTHOM OPUAMYECKON MOMOLLM OCY-
LecTBnseTcs B cootBeTcTBUM ¢ DepepanbHbiM 3aKOHOM
«Q 6ecnnartHoi topuamyeckor nomolum B Poccuiickon
®depepaumm», KOTOPbIM ONpefesieH NepeyeHb ee BUOOB
(NnpaBoBOE KOHCYNLTUPOBAHME B YCTHOW M MUCbMEHHOM
hopMe, MOMOLLb B COCTaBMEHMM OOKYMEHTOB MPaBOBO-
ro xapakrtepa, NpeacTaBUTENbLCTBO MHTEPECOB B cydax,
opraHax u opraHusauusix). OaHHbI nepeveHb ABMAETCA
OTKPbITbIM, YTO MPELOCTABMSET BO3MOXHOCTb OKa3aHus
6ecnnaTHON IOPMANYECKON MOMOLLM YHaCTHUKaMK U Focy-
0apCTBEHHOW, U HErocygapCTBEHHOW CUCTEM B WHbLIX HE
3anpeLLeHHbIX 3aKoHOAaTENbLCTBOM BMAAX.

— Kakum o6pa3om 6yaeT peLuatbCsi BONPOC O COOTHO-
LLEeHUn obecnevyeHnss oTYEeTHOCTU O npepocTaBJieHUN
6ecnnaTtHOM OPNOMOLLM afBOKaTaMu U He06xoguMo-
CTU cOoGNOAEHUs rapaHTUA HENMPUKOCHOBEHHOCTU aA-
BOKaToOB?

— Ob6ecne4eHne 0THETHOCTM O NPeaoCTaBEHUN afBOKa-
TaMn 6ecnnaTHOM HPUAMYECKON MOMOLLM He HapyLuaeT
rapaHTUM HeNPUKOCHOBEHHOCTM afiBoKaTa U HE COQEPXUT
CBELIeHWN, KOTOpble B CUSTy 3aKOHA OTHOCATCH K afBOKaT-
CKOW TalHe.
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NANOR 12 &K-REA



NMPOrPAMMA ®0PYMA /

PROGRAMME OF THE FORUM

[MPOTPAMMA 1l TETEPBYPICKOI'O
MEXOYHAPOOHOIO OPNAMYECKOI 0 ®0PYMA

15 maq

Ceccusn

Cnukepbi

MneHapHoe 3acepaHue

KoHKypeHuusi n COTPyAHUYECTBO
npaBoBbIX CUCTEM: pPOJib NpaBa

B o6ecrneyeHnmn pa3BuTums obLLecTBa,
rocynapctsa M 9KOHOMMUKU

MepgepeB .A., lNpencepatens
MNpaButensctea PO

WUmawes B.M., MmyuHucTp roctuumum
Pecnybnuku KasaxctaH

Kymap A., MyHncTp toctuumm MHgmm

OnctenteH WU., MMHMCTP 6e30nacHocTu
1 ocTmumm HugepnaHgos

PenHonbac M., npe3naeHT
MexpayHapofHon accoumaumm topucToB

Towmka ., npeaceparens
MexpyHapogHoro cyga OOH

AHAuKOTT T., npodeccop Okcchopackoro
yHMBepcuTeTa

16 mas

Cekumsa

Tema Kpyrnoro crona

MopepaTtop

Mpe3eHTauus

laara — MeXxpyHapopHbIv ropoa Mupa n
npasocyaus

A6uopyH B., npeanpeHT Maarckoro
VMHCTUTYTa rno6anbHoro NpaBocyaus

KopnopartueHas npaktuka /
Compliance

NenernpoBaHHasi CO6CTBEHHOCTb KakK
c¢hopma 3almnTbl aKTUBOB: PUCKU
1 BO3MOXHOCTU

ManbnepuH M.J1., anpekTop fenaptameHTa
3KOHOMMYECKOro 3akoHodaTenbcTea
MuHuctepcTBa toctuymmn PO

M&A: mexayHapoaHble TeHAeHUUn
1 cTaHpAapThl B caenkax M&A

Tond K., naptHep Gleiss Lutz

MpodeccroHanbHas OTBETCTBEHHOCTb
Bpayelr U MeAULIMHCKOro nepcoHana

Benos C.A., 3amecTutenb AekaHa
no Hay4HoOW paboTe IPUaNYECKOro
akyneteta Clery

My6nu4yHoe npaBo / BepxoBeHCTBO
3aKoHa

[oka3biBaHue B MeXAyHapoaHbIX cygax

Towmka I., npencenartens
MexpyHapogHoro cyaa OOH

MexxayHapopaHble NpecTyneHus:
HaLMOHarnbHble U MeXAYHapoaHble
IOPUCANKLIUN

Mpo6nembi pechopmrpoBaHUs
MpaxxpaHckoro Kogekca Poccumn

B KOHTEKCTE COBPEMEHHOrO rpaXAaHCKoro
npaBa eBpoMnencKnx rocyaapcrTe

MakoBckun A.J1., nepBbIi 3aMecTUTenb
npencenartens Coseta Mccneposarens-
CKOrO LieHTpa 4acTHOro npasa

npv MNMpesnpeHte PO

B3aumMopencTBme HaLuuoHanbHbIX cyaos
B YCJIOBUAX KOHKYpeHUun IOpVICHVIKUMI;i:
COBpPEeMEHHbIe BbI3OBbI

MBaHoB A.A., MNMpepncenatens BAC PO
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EXAVHAPOAHBIV
VAMYECKMI GOPYM

M
101
c TEPS

Cekumsa

Tema Kpyrnoro crona

Wpeun npaBa u cnpaBefnMBoCcTH
B €BPOMNENCKON Tpaguumum

MopepaTop

3awumra npaB poautenen u geten,
NPOXMBaIOLMX B pa3HbIX rocygapcTBax,
B KOHTEKCTE peanusauum nosioXXeHUn
Maarckmx KOHBEHLUUI O 3aluTe geTen
1980 1 1996 .

AcTtaxos [N.A., yrnonHOMO4Y€eHHbIN npn
MpesnpeHTe PO no npaBam pebeHka

KoHcTutyuusa P®: mexaHM3MbI NpsiMoro
AencTBus

YnpaeneHue ropuan4eckon
npakTukou / CtaHgapThl
ropuanyYeckon npocpeccumn

O6beanHAs POCCUICKYIO IOPUANYECKYIO
npocheccuio — BO3MOXHbIE NPO6sieMbl
MHTEerpauvm, Kotopas no3BonuT
lopucTam pa6oTtaTb B paMKax perfnameH-
TUPOBAHHOW CTPYKTYPbl

Kosec I., napTtHep Kdves és Tarsai
Ugyveédi Iroda

Cype6Has n ap6uTpaxkHas npakTuka

HoBble BbI30BbI CyAe6HOMN IKCNEepTU3bI
B COBPEMEHHOM TE€XHOJSIOrMYHOM MUpe

CmupHoBa C.A., gupektop POLIC3 npun
MwuHucTepcTBe tocTuummn PO

YcoB A.WU., 3amecTutenb gupekTopa no
Hay4HO-MeToamYeckoi pabote POLICO
npy MuHmncTepcTee toctuuumn PO

Mepuauusa u MTHHOBaLMOHHbIE NOAXOAbI
K pa3peLlieHuro TpaHCrpaHN4HbIX CNOpPoB
B yCNloBUSIX rno6anusauum

Lamnukawsunu LL.A., npe3vgeHT
Hay4Ho-meTogu4eckoro ueHTpa Mmeguna-
uun 1 npaea

YronoBHble fiena v 3asBieHus 0
npecTynieHnsx B MeXAyHapoaHOM
ap6uTtpaxe

Ap6UTpaxK — umeeT SIN MECTO
3Ha4YeHune?

Mutkosuy H., naptHep Graf & Pitkowitz

®uHaHcbl / UuBecTuuum / Toprosns /
KoHKypeHuus

MeXxayHapoaHbIv ONbIT pacLUMPeHHOro
B3aUMOLENCTBUSI HAaNIOrOBbIX OPraHoB U
HanoronnatenbwmkoB. NpakTuka npum-
MEHEHUSl TOPU3OHTaNIbHOrO MOHUTOPUHra
B Poccun

Pa6eHopT M., naptHep Ernst & Young

Mpo6nemMbl UHTEPHALMOHANM3aLUN B
paccnefoBaHUsiX KapTesbHbIX CrOBOPOB

PeriHonbac M., naptHep Allen & Overy
LLP, npe3npeHT MexayHapoaHom acco-
Lumauunm 1opucToB

MupHoe pa3spelLeHue CNopoB B pamKax
npouenyp BTO

Mepnsepnkos M.1O., oupekTop OenapTa-
MeHTa TOprosbIX neperosopos MuHucTep-
CTBa 3KOHOMU4ECKOro pa3suTtuns PO

MpaBoBble acnekTbl pecopMbi hrHaHCO-
BOro perynvpoBaHus

Crtopuyak C.A., 3amecTutenib MMHUCTpa
duHaHcos PD

PerynupoBaHue KpynHbiX MH(pacTpyk-
TYPHbIX NpoekToB: 3akoH MM n uHble
MeXaHU3Mbl

CuTHUuKOB A.A., ynpasnsioLLmii napTHep
VEGAS LEX

Heocdpuopusauus

Jro6umos 10.C., ctatc-cekpetapb —
3amecTuTenb MUHUCTpa tocTuumm PO

TenekommyHukauum / UHHoBauum /
NHopmauums / UHTennekTyanbHas
COGCTBEHHOCTb

PerynupoBaHue NpaBOOTHOLLUEHUIA B CETU
NHTepHeT Kak cpefe ANs MHHOBALMOHHO-
ro 6usHeca

CepebpsiHnkoBa A.A., oupekTop
no npasoBbIM Bonpocam n GR,
OAO «Mera®oH»
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Cekuus

Tema Kpyrnoro crona

3awmTa KOHKYpPeHUUM U oXpaHa UHTeN-
neKTyanbHOW cO6CTBEHHOCTU: €AUHCTBO
1 60pb6a NPOTMBOMNOJNIOXKHOCTEN

HAPQAHBI

MEXAY
IOPUANYECKMI GOPYM
CAHK TEPS

MopepaTtop

JNnanuc ., npocbeccop, YHBepcuTeT-
CKui Konnegx JloHaoHa

CnopTueHoe npaso

Pa6ota c 6onenbLiMKaMi 1 OTBETCTBEH-
HOCTb 3a UX noBefAeHue. OpraHusauus
pa6oTbl No o6ecnevyeHnto 6e3onacHoOCTU
Npu NPOBEeAEHUMN CNIOPTUBHbIX MEpPOo-
NpUSATUA

Pecypcbl 1 3HepreTuka

Pa3BuTHe NnpaBoBOW MOAenu pbiHKa
3/IeKTPO3HEPrun: NpeoaosieHre NpoTu-
BOpeunii U MOMCK KOMNPOMUCCOB

Maxomos A.A., uneH NpaBneHus, pyko-
BoauTenb bnoka npasoson pa6otel OAO
«MNHTEP PAO EQC»

PerynupoBaHue Heaponosib30BaHUs: CO-
[eNCcTBME pa3BUTUIO U 6apbepbl

Peannsauus noteHuunana aHeproacp-
theKTUBHOCTM: topUANYECKME pblyarm n
6apbepbl

LineHckui U.A., reHepanbHbIi AUpeKTop
OO0 «I'Mb — 3HeproadhdeKkT»

KynbTypHOe Hacneaue

lOpuaunyeckue acnekTbl NPo6iem Ko-
LLYHCTBa B UCKYyCCTBE

Lbirynesa M.B., HayanbHVK topyan-
Yeckoro otaena ocyaapcTBEHHOro
Opmutaxa

®uUHaHCbI, PbIHOK U KynbTypa — €CTb

nu mecTto ansa cuHeprumn? (Mpasonpu-
MeHUTeNbHas NpaKTUKa BHEGIOAKETHOrO
thHAHCMPOBaHUA KynbTypbl)

LWBbiakon M.E., cneymnanbHbli npea-
ctaBuTens MpeanaeHTa no KyneType,
MUHUCTP KynbTypbl PO (2000-2004 rr.)

Hotapuar MopepHusauusa HoTapuaTa. Poccuiickuin | CasoHoBa M.WU., npe3naeHT ®epeparb-
U MeXAYHapoaHbIN OoNnbIT HOW HoTapuanebHou nanatel PO
Dekop X.-M., npesngeHT MexayHapoga-
HOro coto3a HoTapuaTa
17 mas

Cexkuus

KopnopaTtuBHas npakTtuka /
Compliance

Tema Kpyrmnoro crtona

lOpupuyeckne acnekTbl UMMNIEMEHTaLUN
MeXAYHapOoAHbIX CTaH#apTOB KOMMa-
eHc B Poccun

MopepaTop

KamenbkoBa A.B., uneH npasnexus HI1
«O6beanHeHve KopnopaTueHbix HOpuc-
TOB», AVIPEKTOP IOPUANHECKON CIYXObI
«Poccus n CHIM» 3AO «Ankarenb-JlyceHT»

TpynoBoe 3aKoHOAATENbCTBO: aKTyalb-
Hble BOMPOCHI B YCNOBUSIX MEHsIIOLLEICS
3KOHOMMYECKOW CUTYyaLumn

AxroxuHa WU.B., napTHep topnamnyeckom
dupmbl «AJNIPY[»

Mpo6nema achchnupoBaHHOCTU: MEXAY-
HapopHas npaKkTuka

Monbu6nart A.A., ynpaBnsowmii napTHep
topugmyeckon onpmel Goltsblat BLP

My6nu4yHoe npaso / BepxoBeHCTBO

WHCTpyMeHTbl NPOTUBOAENCTBUS KOP-

TpaBHukoB M.A., 3amecTuTenb MMHUCTPA

3aKOHa pynuum tocTumm Poccuiickon ®epepaumn
J1o6613M Kak ropuaudeckas npocpeccuss | Cycman T., AMpeKTOp ynpaseHus no
CBA35M C rocyAapCTBEHHbIMW OpraHamm
AMepuKaHCKol accoumanmm KpucToB
Kubep6e3onacHocTb PoraueB U.WU., aupekTtop OdenaptameHTta
HOBBbIX BbI30BOB ¥ yrpo3 MuHuctepcTea
MHOCTpaHHbIX gen PO
JKeHLUHbI B IOPUCTIPYAEHLMM: KYPC Ha Bewtman ., rnaea otgena no mexayHa-
nepemMeHbl poAHbIM cBa3am HOpupanyeckoro coobiLe-
cTBa AHrnum n Yansca
28
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Cexkuus

NMPOrPAMMA ®OPYMA /
‘ PROGRAMME OF THE FORUM

Tema Kpyrnoro crona

MNpoTuBoaencTBMe yrpo3am: COOTHoOLLE-
HUe Lenei u cpeacTs

MopepaTop

KoHoBanos A.B., muHucTp tocTrumm PO

KopnopaTuBHasi 0OTBETCTBEHHOCTb U
npaBa YenoBeka

Linucxodpep B., koHcyneTaHT Dentons

MNpoTuBoAencTBME MOLLUEHHUYECTBY

YnpaBneHue ropuan4eckon npak-
Tukown / CtaHgapTbl OpUgU4ecKon
npocpeccun

Tuxas peBosioUUs — Kak pa3BuBaeTcs
6U3Hec-mMofenb PUANYECKON (UPMbI

OeHanep C., napTtHep Allen & Overy LLP

PapukanbHoe nameHeHue cyHKLMOHana
opucTta B Koprnopauuu: compliance, GR
W IOPUANYECKUIA PUCK-MEHEAKMEHT Nop,
oAHuUM Havyanom. Ectb nu anbtepHaTtusa?

HectepeHko A.K., npe3ngeHT HI
«O6beamHeHne KopnopaTrBHbIX
OpuctoB»

Cy6cupupyemas ropuauyeckas no-
MOLLIb — 06513aHHOCTb FrocyaapcTBa unmn
coumanbHas OTBETCTBEHHOCTb 06LuecTBa?

KoHosanos A.B., MuH1cTp toctuummn PO

lOpupmnyeckoe o6pa3oBaHMe: LLKONa U
TexHonorna?

CenHcTOH M., 6appuctep

EBpA33C

LiBaH XK. pe, npodeccop YHuBepcuteTa
Opasmyc

Cype6Has n apbuTpaxkHas nNpakTuKa

Ponb cyaenckoro ycMoTpeHusi B NpaBo-
nopsiAaKe: POCCUMNCKUIA U 3apy6eXXHbIn
onbIT

Eropos A.B., pykoBoguTenb annapaTta —
agMuHucTpatop BAC PO

BaHKpOTCTBO rpa)kfaH: TpaHCHaLMo-
HanbHbIN NoAxon,

Kunuu M., ynpaensowmii naptHep Martin
Kenney & CO. Solicitors

®uHaHcbl / UuBecTuuum / Toprosnsa /
KoHKypeHuus

MNpaBoBoe perynuposaHue 6naroTBo-
pUTENbHON AEATENbHOCTU: 3HaYeHUe U
pas3BuTUE LieneBbIX Kanutanos (3Haay-
MEHTOB)

3enbkoBa J1.I'., nepBbIi 3amecTuTeNb
npencepartens Komucenm O6LLecTBEHHON
nanatbl P® no passutuio 6narotsopu-
TENIbHOCTU 1 BONOHTEPCTBA

o6anu3auusa cTpouTenbHOro 6mus-
Heca: HauMoHasbHble CTaHAAapPThl U
MeXAyHapoaHo-NpaBoBas NpaKkTuka

Kyapseuesa O.U., ctapuuin topuct Ap-
BOKaTCKOro 61opo «/BaHsH 1 napTHepb!»

MmMyHUTET rocyaapcTBa: 3awmra unm
orpaHuYeHus ansa 6usHeca

TamoXXeHHbIl coto3 un BTO

EBTyxoB B.J1., 3amectutens MMH1cTpa
NPOMbILLUIEHHOCTY 1 TOoproenn PO

Pa3BuTHE KOHKYPEHTHOro 3aKoHopAa-
TeNbCTBa B COBPEMEHHOM MUPE: OMbIT
Poccuu n 3apy6exHbIx CTpaH

My3bipeBckuii C.A., Ha4anbHVK NpaBo-
Boro ynpasneHus ®AC Poccun

TenekommyHukauum / UnHoBauum /
NHdopmauums / UHTennekTyanbHas
COGCTBEHHOCTb

BeHuypHble kanuTanuctbl U UHTepHer:
npasoBoe perynvposaHue

Banasin O.M., ynpasnstoLmin naptHep
Hogan Lovells (CIS)

MaTeHTHOE NpaBo B cucTeme rno6anbHOu
9KOHOMUYECKOW KOHKYpPEHLMUN

BpapeH C., cyoba ®epepanbHoro npe-
TeHanoHHoro cyaa CLUA

Pecypcbl 1 3HepreTuka

PasBuTue sigepHOro npasa B COBPEMeH-
HbIX YCNOBUAX

Monos A.B., gupekTop denaptameHTa
npaBoOBOW M KopriopaTuBHOW pa6oTbl K
«Pocatom»

Loaded: 15-07-2025 PMt 23:11:16

‘ 7 n N2R.N2°°NindA 720

NA OR 12 &K-REQ



MEXAYHAPOQAH I
IOPUANYECKMI GOPYM
CAHK TEPS

THE IIl ST. PETERSBURG INTERNATIONAL
LEGAL FORUM PROGRAMME

15 May

Session

Plenary Session

Competition and Cooperation between
Legal Systems: the Role of Law in
Ensuring the Development of Society, the
State, and the Economy

Speakers

Dmitry Medvedev, Prime Minister of the
Russian Federation

Berik Imashev, Minister of Justice of the
Republic of Kazakhstan

Ashwani Kumar, Minister of Law and
Justice of India

Ivo Opstelten, Minister of Security and
Justice of the Netherlands

Michael Reynolds, President of the
International Bar Association

Peter Tomka, President of the
International Court of Justice

Timothy Endicott, Professor, University

of Oxford

May 16

Section

Round Table Discussion Title

Moderator

Presentation

The Hague: International City of Peace
and Justice

Abiodun Williams, President of the
Hague Institute for Global Justice

Corporate practice / Compliance

Delegated Ownership as a Form of Asset
Protection: Risks and Opportunities

Mikhail Galperin, Director of the
Department of the Economic Legislation,
Ministry of Justice of the Russian
Federation

M&A: International Trends and Standards
in M&A Transaction Terms

Cornelia Topf, Partner, Gleiss Lutz

Professional Liablity of Doctors and
Medical Staff

Sergey Belov, Associate Professor, Law
Faculty of St. Petersburg State University

Public law / Rule of Law

Evidentiary Issues before International
Tribunals

Peter Tomka, President of the
International Court of Justice

International Crime: National and
International Jurisdiction

Problems of Modernization of the
Russian Civil Code in the Context of
Development of Civil law of European
States

Aleksander Makovsky, First Deputy
Chairman of the Council of the Research
Centre for Private Law under the
President of the Russian Federation

Interaction between National Courts
in the Framework of Competition
of Jurisdictions: Modern Challenges

Anton Ivanov, Chairman of The Supreme
Commercial Court of the Russian

Federation

30
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Section

NMPOrPAMMA ®OPYMA /
PROGRAMME OF THE FORUM

Round Table Discussion Title

The Notion of Law and Justice
in European Tradition

Moderator

Protection of Rights of Children and
Parents within the Framework of the
Hague Conventions 1980 and 1996

Pavel Astakhov, Children’s Rights
Commissioner for the President of the
Russian Federation

The Constitution of the Russian
Federation: Mechanisms of Direct Action

Law Practice Management /
Standards of Legal Profession

Uniting Russian Legal Profession —
Challenges for Integration to Enable
Lawyers to Work within a Regulated
Structure

Péter Koves, Partner, Kbves és Tarsai
Ugyveédi Iroda

Litigation and Arbitration Practice

New Challenges to Forensic Enquiry in
Modern Technological World

Svetlana Smirnova, Director, Russian
Federal Center of Forensic Expertise
of the Ministry of Justice of the Russian
Federation

Alexander Usov, Deputy Director for
Research and Methodology, Federal
Center of Forensic Expertise of the
Ministry of Justice of the Russian
Federation

Mediation and Innovative Approaches to
Resolving Cross-Border Disputes in the
Context of Globalization

Tsisana Shamlikashvili, President,
Scientific and Methodological Center for
Mediation and Law

Criminal Matters and Allegations of
Crimes in International Arbitration

Arbitration — Does the Seat Matter?

Nikolaus Pitkowitz, Founding Partner,
Graf & Pitkowitz

Finance / Investments / Trade /
Competition

International Experience in Development
of Enhanced Relationship between
Revenue Bodies and Taxpayers. Practice
of Horizontal Monitoring Program in
Russia

Martin Rabenort, Partner, Ernst & Young

Challenges Posed by Growing
Internationalization of Cartel
Investigations

Michael Reynolds, Partner, Allen & Overy
LLP, President of the IBA

Peaceful Settlement of Disputes under
the WTO Procedures

Maksim Medvedkov, Director of the
Department of Trade Negotiations,
Ministry of Economic Development of the
Russian Federation

Legal aspects of the financial regulation
reform

Sergey Storchak, Deputy Minister of
Finance of the Russian Federation

Regulation of Major Infrastructure
Projects: Public Private Partnership and
Other Mechanisms

Alexandr Sitnikov, Managing Partner,
Vegas Lex

Deoffshorization

Yury Lyubimov, Deputy Minister of
Justice of the Russian Federation

Telecommunications / Innovations /
Information / Intellectual Property

Legal Regulation of the Internet as a
Place for Business Innovation

Anna Serebryanikova, Head of Legal
Affairs and GR, Megafon

Intellectual Property and Antitrust
Interface in Global Economy

loannis Lianos, Professor, University
College London
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Section

Round Table Discussion Title

HAPQAHBI

MEXAY
IOPUANYECKMI GOPYM
CAHK TEPS

Moderator

Sports Law

Work with Supporters and Responsibility
For their Behavior. Safety Insuring
Management During the Sports Events

Resources and Energy

Development of the Legal Model of the
Electricity Market: the Tensions and
Search for Compromises

Alexander Pakhomov, Member of the
Management Board — General Counsel,
JSC “Inter RAO UES”

Regulation of Subsoil Resourses:
Promotion and Barriers

Realizing the Potential of Energy
Efficiency: the Legal Levers and Barriers

Igor Shlensky, General Manager,
GPB-Energoeffect

Cultural Heritage

Legal Aspects of Problems of Sacrilege
in Art

Marina Tsiguleva, Head of the Legal
Department of the State Hermitage
Museum

Finance, Market and Culture — is there
Any Room for Synergy? (Enforcement
Practice of Extra-Budgetary Funding for
Culture)

Mikhail Shvydkoy, Special
Representative of the President on the
Arts and Culture, ex-Minister of Culture of
the Russian Federation (2000—2004)

Notariat Modernization of the Notariat. Russian Maria Sazonova, President of the
and International Experience Federal Notarial Chamber of the Russian
Federation
Jean-Paul Decorps, President,
International Union of Notaries
May 17

Section

Round Table Discussion Title

Moderator

Corporate practice / Compliance

Legal Aspects of Implementation of
International Compliance Standards in
Russia

Alevtina Kamelkova, Board Member

of the Russian Corporate Counsel
Association, General Counsel Russia and
CIS at Alcatel-Lucent

Labour Law: Current Issues in a
Changing Economic Environment

Irina Anyukhina, Partner, ALRUD

Problem of Affiliation: International
Practice

Andrey Goltsblat, Managing Partner,
Goltsblat BLP

Public law / Rule of Law

Anti-Corruption Instruments

Maxim Travnikov, Deputy Minister of
Justice of the Russian Federation

Lobbying as a Legal Profession

Thomas Susman, Director, Governmental
Affairs Office at American Bar Association

Cybersecurity

llya Rogachev Director, department of
new challenges and threats, Ministry of
Foreign Affairs of the Russian Federation

Women in Law: Delivering the Agenda for
Change

Julia Bateman, Head on International,
Law Society of England and Wales

Counteracting Threats: Balance between
Goals and Measures

Alexander Konovalov, Minister of Justice
of the Russian Federation

Business Accountability and Human
Rights

Birgit Spiesshofer, Counsel, Dentons

Fraud Counteraction
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Section

Law Practice Management /
Standards of Legal Profession

PROGRAMME OF THE FORUM

‘ NMPOrPAMMA ®OPYMA /

Round Table Discussion Title

Quiet Revolution — How the Law Firm
Business Model is Evolving

Moderator

Stephen Denyer, Partner, Allen & Overy
LLP

Radical Shift in Lawyer’s Functionality in
a Corporation: Compliance, GR and Legal
Risk Management in One Package. Is
there an Alternative?

Alexandra Nesterenko, President of the
Russian Corporate Counsel Association

Pro Bono (Subsidized Legal Aid) — Duty
of the State or Social Responsibility?

Alexander Konovalov, Ministrer of
Justice of the Russian Federation

Legal Education: School or Technology?

Michael Swainston QC, Brick Court
Chambers

EurAsC

Jaap de Zwan, Professor Erasmus
University

Litigation and Arbitration Practice

The Role of Judicial Discretion: Russian
and Foreign Experience

Andrey Egorov, Chief of Staff —
Administrator of the Supreme Commercial
Court of the Russian Federation

Personal Bankruptcy: Transnational
Approach

Martin Kenney, Managing Partner, Martin
Kenney & CO. Solicitors

Finance / Investments / Trade /
Competition

Philanthropy Development Legislation:
Role of Endowments

Larisa Zelkova, Deputy Chairperson

of the Commission on Philanthropy
Development and Volunteerism of the
Public Chamber of the Russian Federation

Globalization of the Construction
Business: National Standards and
International Legal Practice

Olga Kudryavtseva, Senior associate,
law firm Ivanyan & Partners

State Immunity: Protection
or Restrictions for Business

Customs Union and the WTO

Victor Yevtukhov, Deputy minister
of industry and trade of the Russian
Federation

The Development of Competition Law
in the Modern World: the Experience of
Russia and Foreign Countries

Sergey Puzyrevsky, Head of the Legal
Authority, Federal Antimonopoly Service
of the Russian Federation

Telecommunications / Innovations /
Information / Intellectual Property

Venture Capitalists and the Internet:
Legal Regulation

Balayan Oxana, Managing Partner,
Hogan Lovells (CIS)

Patent Law in the Global Economic
Competition

Susan Braden, Judge, United States
Court of Federal Claims

Resources and Energy

Development of Nuclear Law in Today’s
World

Andrey Popov, Director of Legal and
Corporate Affairs and the Property
Complex, State Atomic Energy
Corporation Rosatom
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JIMLUA ®OPYMA / PERSONALITIES AT THE FORUM

HAZIEKOCb, YTO B BYAYLLEM ELLE BOSbLUE
rOCYOAPCTB MPU3HAIOT HALLY HOPVCOMKLIIO

| HOPE THAT MORE STATES IN THE FUTURE WILL
RECOGNIZE OUR JURISDICTION

Mutep Tomka

npasocyaus

Peter Tomka

Justice

— What s the role of the International Court of Justice?

— The Court is the principal judicial organ of the United
Nations and its main role is to help states peacefully
settle bilateral disputes. It has demonstrated throughout
its existence, since 1945, that it can perform that
role efficiently. It has settled many different disputes
involving competing claims to maritime zones, frontier
delimitations, sovereignty over territory or islands
and the interpretation and application of international
treaties.

Of course the most efficient way for states to resolve
disputes is by agreement. Where no agreement is
possible, the Court can prevent tensions turning to open
conflict by making an impartial decision based on the
legal arguments and evidence presented by both sides.
It allows states to maintain good relations.
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npesuaeHT MexayHapogHoro cya

President of the International Court of

— B uem 3akntovaetcs ponb MexayHapoaHoro cyaa
npasocyaua?

— Cyn — ocHoBHoWM cyne6Hbi oprad Opranmsauumn O6b-
efuHeHHbIX Hauwi, n ero rmaBHas 3agadya — nomoratb
rocygapcTeamM MWPHO YperynupoBaTtb cropbl. 3a Bpemsi
cBoero cyulectsoBaHus ¢ 1945 r. oH gokasan, 4To B CO-
CTOSIHUU BbINOSMHATL 3Ty 3ada4y adcekTnsHo. Cyn ypery-
MpoBa MHOXECTBO CMOPOB, KOTOPbIE Kacanncb BCTPeY-
HbIX WMCKOB B OTHOLLEHWM MOPCKMUX 30H, OMnpeneneHus
rpaHuL, BOMPOCOB, CBA3AHHbIX C CYBEPEHUTETOM Hapf OT-
OEeNbHBIMY TEPPUTOPUSMU UM OCTPOBAMM, & TAKXKe C TON-
KOBaHMEM U NPUMEHEHNEM MEXAYHAPOAHbLIX JOrOBOPOB.

KoHe4vHo e, Hambonee apPeKTUBHLIA AN rocydapcTs
Crnoco6 paspeLLeHns CropoB — 3TO JOCTUXEHWE cornatle-
HUA. Ecnn oHM He MoryT npuiTn K cornacuto, Cyn MoxeT
nNpegoTBpaTUTL NepepacTaHne Hanps>keHus mexmay ro-
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The other role, perhaps less important but still valuable,
is to give advisory opinions on legal issues on requests
to international organizations for the benefit of their
future work.

— Has the number of cases before the Court always
increased?

— Yes, the Court has delivered more judgments in the
last 22 years than in the first 44 years of its existence. In
the past there were at least six or seven years in which
no judgments at all were delivered, in 1967-1968, for
example. Between 1976 and 1979, the Court delivered
only a single judgment and even then the Court found
itself without jurisdiction to decide the merits of the case.
In the last 15 years, the Court has delivered four or five
judgments per year on average.

— How many cases are currently before the Court?

— We have 11 cases at various stages. The Court
procedure is in two parts, written proceedings followed
by oral proceedings. At present the Court is deliberating
in two cases and there will be hearings, each lasting
perhaps three weeks, in two others.

Last week judgment was delivered in a frontier dispute
submitted jointly by Burkina Faso and Niger. At issue
was approximately 370 km of their common boundary,
almost two thirds of the total. The Court unanimously
determined the course of the frontier. We noted that
both parties declared themselves pleased with our
decision.

— When did the case start?

— In 2010. Before that there had been many years of
negotiations without result.
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cyoapcTBamu B OTKPbITbIA KOH(PIUKT, NpuHUMasl 6ecnpu-
CTPacTHble peLUeHUsl Ha OCHOBaHUM MPaBOBbIX [JOBOJOB
W [oKas3aTenbCTB, NPUBOAUMbLIX 06eMMU CTOpoHamMu. ITo
MO3BOJISIET FOCYAAPCTBaM COXPAHSITh XOPOLLIME OTHOLLIEHMSI.

Elwe ogHa 3apada, kotopyto BbinonHseT Cyn v koTopas,
BO3MOXHO, He SIBNISIETCA TaKOW BaXKHOW, HO TEM HE MEeHee
NPeAcTaBnsAeT ONpefesieHHy LEeHHOCTb, COCTOUT B TOM,
4YTOObI AaBaTbh KOHCY/LTATUBHbLIE MPABOBbLIE 32KTHHEHUS
no 3anpocam MexXAyHapoOHbIX OpraHuM3auuii, KoTopble
MOTYT UCMONb30BaThb 3TN 3aKJOHEHMS B OyayLLen paboTe.

— Pactet nu konuyecTBO gen, paccmatpuBaemMbix Cy-
aom?

— [Ha, 3a nocnegHue 22 roga Cyn BbiHeC 6onbluUe peLle-
HWA, YeM 3a nepsble 44 rofa cBoOero cylectsosaHus. B
npoLUnom 6biBany Nepuofbl, LWeCTb UK CeMb JeT, Korga
CyQa He BbIHEC HWM OQHOrO peLleHus, Hanpumep B 1967—
1968 rr. B nepmog ¢ 1976 no 1979 r. Cyg BbIHEC TONLKO
O[JHO peLleHune, HO Jaxe B 3TOM Crly4ae Cyf CHen, YTo He
MMeeT MOSTHOMOYUI paccMaTpmeaTth Oerno Mo CyLLEeCcTBy.
B nocnegHune 15 net Cypn BbIHOCMN B CPpedHEM YeTblpe-
NATb PELLEeHNiA B rog,.

— Ckonbko gen Ha paccmoTpeHuun Cyaa cenydac?

— B HacTofiLLMIA MOMEHT y Hac B NPOU3BOACTBE Haxo-
antesa 11 gen Ha pasHbIX cTagusx paccMoTpeHus. Hawa
cygebHas npouegypa CoOCTOUT U3 ABYX YacTeln: NUCbMEH-
HOW 1 3aTem ycTHoN. B HacTosAwmin MmomeHT Cyg paboTa-
€T Haf pellueHuaMM No ABYM Aenam, U Mbl FOTOBUMCS K
cnyLwaHusam rno asym Apyrum genam, Kaxaoe na KotopbIx
3aviMeT NPUMEpPHO TpU Hedenu.

Ha npowunon Henene Mbl BbIHECNN PELLEHME MO Cropy
0 rpaHuuax, KoTopbl 6bl1 NepefaH Ha paccMOTpeHUe
Cyna bypkuHa-®aco coBmecTHO ¢ Hurepom. Mpegmetom
crnopa sIBAASICA y4acTOK UX 06LLEe rpaHnLbl OJIMHOW Npu-
6nm3uTenbHO 370 KM, YTO COCTaBSIAMNO MOYTU OBE TPeTu
OT ee 06wWen anvHbl. Cyn eguHOrnacHoO onpenenun aTy
rpaHudy. Mbl OTMETUNN, 4TO 06€ CTOPOHbLI 3asBUNN O
TOM, YTO OHW JOBOJIbHbI HALLWUM PELLEHNEM.

— Korga Havanocb 3To geno?

— B 2010 r. Jo aToro neperosopbl BENUCb rogamu, HO
6e3pe3ynbTaTHo.
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— What cases before the Court are most important?

— | think each dispute is important, at least for the
parties. Once a case comes to the Court the public in
the countries concerned also take a closer interest. For
example, last December we had hearings in a maritime
dispute between Peru and Chile. Peru argued that the
countries had never made any agreement on their
maritime boundary and asked the Court to determine it,
while Chile sought recognition of an existing boundary.
The hearings were broadcast live in both countries in
Spanish.

The Court does not distinguish important and
unimportant cases — all are important for the
government and people of the states involved. But
moreover our judgments have a much broader impact
on the development of international law. Conventions
are often formulated in a very general way. It is important
how the Court interprets the rules or determines the
customary or unwritten international law applicable to
any given case. Our judgments are carefully studied by
legal scholars and legal advisers of foreign ministries of
other countries.

— May the Court, in turn, refer to legal literature to
form a view?

— Yes, but only as a subsidiary source. That means of
course judges can study the writings of qualified experts
in international law, but their writings do not constitute
law. They are just an aid to judges in establishing what
the law is. In fact the Court has never in its judgments
referred to a view expressed in academic writings.

— Your interpretation of international treaties is
binding on the parties to a dispute. Is it binding on the
national courts of the states and other countries also?
Does it create a precedent?

— A judgment of the Court is binding not only on the
parties’ governments but on all state organs including
the judiciary. On the courts of third states they are not
formally binding. However, as the Court interprets the
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— Kakwue pena, paccmatpuBaemble Cyaom, cumtalroT-
csl CaMbIiMN BaXXHbIMU?

— 9 gymato, 4TO Kaxblvi Crop BaXeH, No kparHen mepe
Ansa y4yacTBylOLMX B HEM CTOPOH. Korga aeno nepepaert-
ca B Cya, o6LLEeCTBEHHOCTb YHaCTBYIOLLMX B CrOpe CTpaH
nposBnseT 60sbLIOW MHTEpPeC K Aeny. Hanpumep, B npo-
LLUIOM fiekabpe y Hac 6bInun cnyLaHms no MopCcKoMmy Cro-
py mexay Mepy n Yunu. lMepy 3asenana, 4To HUKorga
He 3aknto4ana cornalleHns 0 MOPCKOM rpaHuue ¢ Hunu,
n nonpocuna Cyn onpegenutb ee; Yunn xe Tpe6osana
NPU3HaHUS rpaHuubl, KoTopasi, Mo ee MHEHWUIo, cylle-
ctByeT. CnyLlaHus TpaHCcnMpoBanmcb B NpsMom admpe
B 06enx cTpaHax Ha MCNaHCKOM A3bIKe.

Cyn He JenuT gena Ha BaXHble U He BaXKHble — BCE OHU
BaXHbl O/1 NPaBUTENbCTB U HACceNleHUs y4acTBYIOLLMX B
crnope rocygapcts. Kpome TOro, Haluv peLueHns okasbl-
BalOT 1 6oMee CyLLeCTBEHHOEe BIINSHUE B YacTu pas3BuUTUSA
MexXayHapoaHoro npasa. KOHBEHUMOHHbIE HOPMbI 3a4ac-
TYt0 chopMynnpoBaHbl B 06LLen hopme. M o4eHb BaXHO,
kak Cyqg TOSKYyeT 3T MONMOXEHUS U ONPeRensieT HOPMbI
06bI4YHOMO NN HEMMCAHOrO MEeXAYHapOAHOro npasa, npu-
MEHUMbIE K TOMY UMM MHOMY Aeny. Hawm pelleHus BHU-
MaTesflbHO U3y4aloTcs nNpaBoBeaMm 1 KOPUANYECKUMU CO-
BETHUKaMU MUHUCTEPCTB MHOCTPAHHbIX AeN APYruX CTPaH.

— Moxet nu Cyp B cBOlO o4vepenb ob6pawiaTtbC K
lopuauyecKkon nutepatype, 4to6bl ccopmupoBaTtb
CBOIO TOYKY 3peHus?

— [a, HO TONbKO B Ka4ecTBe BCMOMOraTesisHOro UCToN-
HUKa. DTO 3HAYUT, HTO CybU, KOHEHYHO Xe, MOTYT U3y4aTb
TPYZb! KBANMMULMPOBAHHBIX 9KCMEPTOB Mo MexXayHapoa-
HOMY MpaBy, HO 3TU TPyAbl HE FBMAIOTCH 3aKOHOM. JTO
MpOCTO MaTepuaribl B MOMOLLb CyAbsM A OnpeaeneHus
cofep>aHusi feiicTaytoLLero npaea. Ha camom gene Cyn
HUKOrAa B CBOMX PELUEHUsIX He monarasncs Ha MHeHus,
BbiCKa3blBaeMble B aKafeMU4HecKol nuteparype.

— Balua TpakToBKa MeXAyHapoaHbIX [OroBOpOB SIBNIS-
eTcsl 06a3aTenibHOW AN UCMONIHEHNSI CTOPOHaMM cnopa.
A sBnsieTca Nu Balle TONKOBaHMe o6s3aTesibHbIM AJs
NPUMEHEHUs1 HauuoHamnbHbIMUA CyAaMu rOCYAapCTB M
TaKXxe gpyrumu ctpadHamu? Cosgaet fim oHo npeuegeHT?

— PeweHuns Cyna o6na3aTesflbHbl S UCMONHEHUS He
TOJIbKO NpaBuTenbCTBaMn CTpaH, HO U BCEeMU rocynap-
CTBEHHbIMW OpraHaMu, BKJilOHasa cy,qe6Hb|e. Ona cynos
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rules of international law and is the principal judicial
organ of the United Nations, its judgments are to be
taken very seriously. But formally they are not binding.

— One of the most intriguing topics at the Saint
Petersburg International Legal Forum last year was
competing jurisdictions. Is it possible that a dispute
about jurisdiction over a case could come before your
Court?

— Itis. It would have to be brought not by the parties to
the case themselves but by the states concerned. There
are basically four ways we can get jurisdiction. First, a
state makes a declaration recognizing our jurisdiction.
Second, two states agree, once a dispute has arisen,
to refer it jointly to the Court. Such an agreement is
called a compromis in French. Third, bilateral and
multilateral international treaties may contain a special
clause by which disputes relating to their application
and interpretation can be referred the Court. Fourth, the
so-called forum prorogatum. Where the Court originally
does not have jurisdiction, one state may refer to the
Court and invite the other state to accept the Court’s
jurisdiction in a particular case. If the invited country
assents, we can consider it.

— By what way do cases most commonly reach your
Court?

— Frequently cases are brought by states unilaterally,
but usually the respondent challenges the Court’s
jurisdiction. Then first we have to hear arguments to
determine jurisdiction. Most efficient is if parties make a
special arrangement granting the Court jurisdiction and
formulate the questions to which they want answers. In
the past, some 18 disputes have been brought before
the Court under such special arrangements.

38
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KAVHAPQAH bVt

ME X 2
IOPUANYECKMI GOPYM
CAHK TEPS

Opyrux rocygapcTts hopmarnbHO OHW He BASATCS 06a3a-
TenbHbiMn. OgHako nockonbky Cygd 3aHMMaeTcs TONKO-
BaHMEM HOPM MEXAyHapoOHOro mpasa W npeacraBnset
Cco60W OCHOBHOM cyfebHbIi opraH OpraHusaumn O6be-
OVHEHHbIX Hauuii, To ero peLueHns [OMXKHbl BOCTPUHU-
MaTbCsl CO BCEN Cepbe3HOCTb0. HO hopmanbHO OHW He
ABNSAIOTCA 0683aTENbHBIMU.

— OpHon M3 Hambonee uHTepecHbix Tem Mexay-
HapogHoro lOpuguyeckoro ®opyma B CaHKT-
MeTepbypre B NpoLwuiom rogy 6bis1 BOMPOC O KOHKY-
peHuun ropucaukumin. MoxeT nm 6bITb TakK, 4YTo crnop
O NOACYAHOCTU onpenesieHHoro aena bygeTt nepegaH
Ha paccmoTpeHue B Baw Cyn?

— [a. Cnop ponxeH 6biTb NnepepaH B Cyn He CTOpOHa-
MK cropa, a ux rocygapcteamu. CyllecTByeT 4YeTbipe
OCHOBHBIX CMoco6a NonyyYeHns Hamun KPUCINKLMN B OT-
HolweHun crnopa. Bo-nepsbix, rocygapcTBo BbICTynaeT
C 3asBfEHMEM O MPU3HAHUWM Hallen ropucamkumn. Bo-
BTOPbIX, 06a rocygapcraa nocrie BO3HMKHOBEHMSA cropa
JOroBapuBatoTCa O COBMECTHOW nepepade gena B Cya.
Takoe cornalueHne Ha paHLy3CKOM A3blke Ha3blBaeTCA
KOMMAPOMWCCOM (compromis). B-TpeTbux, ABYCTOPOHHMNE
N MHOrOCTOPOHHME MeXAyHapOAHble [OroBOpPbl MOryT
copepxaTb creumanbHOe MonoXeHne, CornacHo KoTopo-
My CMopbl MO BOMPOCaM WX MPUMEHEHWS W TONMKOBaHMWSA
MOryT 6bITb Nepefanbl B Cyn. B-4yeTBepThbIx, 3TO KOHUenN-
unsa forum prorogatum (cyn, BbIOPaHHbIA NO OOrOBOPEH-
HOCTM CTOpOH). Ecnn nepsBoHayvansHo Cya He obnagaet
IOPUCANKLUMEN, OOHO M3 rocydapCcTB MOXET 06paTUTbCs K
HaM 1 NPeaoXnTb APYroMy rocyfapcTBy COrnacutbCs ¢
JaHHOW MOACYOHOCTLIO KOHKpeTHoro cnopa. Ecnu ctpa-
Ha, KOTOPOW MOCTYNWO Takoe NpeanoXeHne, cornacHa,
TO Mbl MOXEM PaccMOTPETb AaHHbINA BONPOC.

— Kakum o6pa3om Yallie BCero gerna nonagatoT B BaLl
Cyn?

— YacTo gena nepepalroTci HaMm Mo 3afBNEHUIO OHOWN
CTOPOHbI, HO 00ObIYHO OTBETHMK OCMapvBaeT HOPUCAMK-
umo Cypa. Torga Mbl JOMKHbI CHaYana Bbicnywwatb Jo-
BOAbl CTOPOH AN OnNpefeneHus opucamkumn. Haméonee
3(PPEKTNBHBIV CNOCO6 — KOrga CTOPOHbI MPUXOAAT K
0CO60W [OroBOpeHHOCTH, Hagensas Cyn ropucoukuuven,
1 HOPMYNMNPYIOT BOMPOCHI, HA KOTOPbIE OHM XOTAT NONYy-
YUTb OTBETbl. B nMpownom B pamkax Takumx 0cobbix JO-
roBopeHHocTel Cyay 6b110 nepegaHo nopsigka 18 gen.
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— Do you think the Statute or Rules of the Court could
be amended or improved?

— | would not say that the current situation is optimal.
But | do not think there are major changes required to
the Statute. Rather, | hope that more states in the future
will recognize our jurisdiction by making a declaration.
So far 69 of the 193 United Nations Member States have
done so.

— What main legal problems do you think should be
discussed at the International Legal Forum in Saint
Petersburg?

— I think that it is important to consider how to strengthen
the rule of law in international relations. International law
should become integral to all states’ decision-making in
their relations with other states. States should provide
further support to international judicial institutions which
exist to help them settle their disputes.
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— Kak Bbl cuutaete, CTOUT NI UBMEHSATb UK YCOBEp-
weHcTBOBaTb YcTaB nubo MNMpasuna Cypa?

— 91 He ckasan 6bl, YTO HbIHELLHASA CUTyaumus onTUMarb-
Ha. Ho a He gymalo, 4Tto B YcTaB TpebyeTcs BHOCUTb
Kakue-TO CyLlecTBeHHble n3MeHeHus. Ckopee, A Hage-
0Cb, YTO B ByayLLEeM eLle 60sbLUe rocyaapcTs nNpuaHaoT
Hawuy topucaukumio. MNoka ato caenanv 69 n3 193 rocy-
japctB — 4yneHos OOH.

— Kak Bbl cuutaete, Kakme OCHOBHble MpaBoOBble
npo6nembl cnegyetr o6cyauts Ha MexpyHapogHowm
lOpnanyeckom Popyme B CaHkT-lNeTepbypre?

— $ gymato, o4eHb BaXHO PacCMOTPEeTb BOMPOC 06
YKpernmneHun BepxoBeHCTBA MpaBa B MeXOyHapoOHbIX
OTHOLLIEHWSIX. HOPMbI MEXOyHapoOHOro npasa OOMKHbI
CTaTb HEOTbEMJIEMbIM KOMMOHEHTOM PELLUEeHWR, MpUHU-
MaeMbIX roCyaapCcTBamy B MX OTHOLUEHMSX C APYrvMM
cTpaHamu. locymapcTBa [OOSXKHbI OKasbiBaTb 6GOMblLe
MOOAEPXKM MEXOYHAPOAHLIM CyAEOHbLIM YYPEXOEeHUAM,
KOTOpbIe CYLLEECTBYIOT A7t TOro, Y4TO6bl NOMOraTth ypery-
NMPOBaTh MX Cropbl.
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MEX AYHA
TOPUANYEC
CAHK T

JIYHLWWM PELWWEHWEM OJ14 TOCYOAPCTB MOXXET CTATb
BCEOXBATbIBAKOLLEE MHOITOCTOPOHHEE COIMTALLEHUE

Ob NHBECTULINAX

THE BEST SOLUTION, I THINK, WOULD BE FOR STATES
TO AGREE ON A BROAD MULTILATERAL AGREEMENT

ON INVESTMENT

baptoH Jlerym

Barton Legum

— Do you think that international mechanisms are
effective in resolving investment disputes between
states and private investors?

— | think so, considering the complexity of the current
system. About 3000 bilateral investment treaties have
been negotiated between many different combinations of
states over a 50-year period. The number of arbitrations
per treaty is fairly low, with no more than two or three
disputes a decade under any given bilateral treaty. That
is not enough to justify having a permanent court. An
arbitration tribunal is convened for each case.

— That is true for bilateral treaties but what about
multilateral treaties, for example the Energy Charter
Treaty? Are they used more often?

40
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napTHep NapuXckoro oTaeneHns komnanuu Dentons, pyKoBoANTeNb
apOUTPaXKHOIA NPAKTUKN MO MHBECTULMOHHBIM AOroBopam. Mpeacenarenb Cekumn
MexayHapoaHoro npasa AMepuKaHCKOI accoLmaLmn KprucToB, npeaceaaresb
WcnonHntensHoro komuteTa, Coseta 1 AQMUHUCTPATUBHOIO COBETA 3TOM CEKLNN.

Partner in Dentons’ Paris office and legacy head of the firm’s investment treaty
arbitration practice. Chair of the Section of International Law of the American
Bar Association. He also chairs the Executive Committee, the Council and the
Administration Committee of this Section.

— Cuutaete nu Bbl, 4TO MeXayHapoAHble MeXaHWU3-
Mbl YpPerynmpoBaH1s UHBECTULMOHHbIX CMIOPOB MeX-
Ay rocygapctsamMuM M 4acTHbIMA WMHBecTopamu 3cp-
heKTUBHbI?

— [ymato, pa, ecnm y4ecTb CMOXHOCTb CYLLIECTBYIOLLIEN
cuctemMbl. 3a 50 net 6bIn10 3akno4eHo okono 3000 ABy-
CTOPOHHUX MHBECTULMOHHBLIX COrMalleHnin Mexay pas-
JINYHBIMK TOCydapcTBaMu B pasHbiX KOoMOuHaumsax. Ko-
JINYECTBO apbUTPaKHbIX pa3dupaTensCcTB No OroBOpam
HEBEJSIMKO — He 6osiee ABYyX-TPEX CMOPOB 3a AeCATUNETNE
no OOHOMY [OBYCTOPOHHEMY COrfalleHuo. IToro Hepo-
CTaTO4HO OJf1si TOro, 4To6bl 060CHOBATb HEOOXOAMMOCTb
CcOo30aHns OTAENbHOM MOCTOSIHHO AENCTBYIOLLEN cyneo-
HOWM MHCTaHUUW.

— 3710 BEepHO B cliy4ae ABYCTOPOHHUX COrnaLleHun.
A 4YTO MOXHO CKa3aTb O MHOFrOCTOPOHHUX JOroBopax,
Hanpumep o [oroBope K QHepreTuyeckom xaptum?
Mo HuM cnopsl 6bIBalOT Yawe?
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— | think even then there are not too many cases.
Maybe 35 have been decided under the Energy Charter
Treaty since 1994. That is why the Treaty itself provides
for international arbitration tribunals rather than a
permanent court.

But the total number of claims under all treaties brought
by all investors against all states every year varies
from perhaps 50 to 75. That may be enough to justify
a court. But the problem is how to bring disputes under
3000 different treaties before a single tribunal. In short,
the current system is very good for resolving disputes
given its limitations but not always good for coming
up with a consistent approach to the issues that are
presented.

— Why do you think that the system is good for
resolving disputes? By what criteria?

— In my experience the decisions of these tribunals are
rigorous: in most cases they reach the right result. If
you look at the statistics overall, states win a little more
often than investors, but | think the system is fair to both
sides.

— Is it difficult to enforce arbitral awards against
states?

— Experience, | think, varies from one state to another.
In cases | have been involved in, some states have paid
up within 60 days of the date of the award. Others take
longer and some, notably Argentina, seem to have a
policy of not paying awards and fighting every claim until
the money is actually seized.

— And that is so even though a state is a party to some
bilateral or multilateral investment treaty?

— Certainly it is. In fact the United States government
has imposed trade sanctions on Argentina because of
its failure to respect its international obligations.
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— [Monarato, 4TO faxe B 9TOM cny4ae fen He Tak MHOro.
C 1994 r. 6bInK BbIHECEHDBI peLleHns rae-To no 35 cnopam.
MmeHHo noatomy cam [lorosop npegycmaTpuBaeT yperynu-
poBaHMe KOHMIMKTOB B MEXIYHapOAHbIX TPETENCKUX Cy-
Jax, a He B MOCTOSIHHO AEUCTBYIOLLEN CyAeOHON MHCTaHLMN.

Tem He MeHee 06LLiee KOIMYEeCTBO UCKOB MO BCEM cornatle-
HUAM, NpeabsBseMblX BCEMU MHBECTOPaMU KO BCEM roCy-
JapcTBam KaXaplv rof, BapbupyeTcs NPEAnonoXUTENbHO OT
50 po 75. 9T0ro JOCTaTO4HO, 4YTOOLI 060CHOBATL CO3AaHME
cneupansHoro cyga. OgHako npo6nema B TOM, kKak 06beau-
HUTb crnopbl Mo 3000 pa3nu4HbIX JOroBOPOB B OAHOM cyaet-
HOM MHCTaHUmK. B o6Liem, geicTBytoLLas cucTema xopoLua
ONs yperynvpoBaHUsi CropoB C Y4YETOM CYLLECTBYHOLLMX
OrpaHu4eHun, HO He Bcerga noaxoauT Ans BblpaboTKu Mno-
cnefoBaTenbHOro NoaxoAa K CyLecTBYOLWMM NpobremMam.

— Mouyemy Bbl cuntaeTe, YTO cucTemMa NnoaxoaAuT AN
yperynupoBaHus cnopoB? Mo kakomMy kputepuio Bbi
cyaute?

— W3 cBoero onbiTa A1 3Hato, 4TO CyObl BHUMATENIbHO OT-
HOCATCA K pa36V|paTeanTBy 1 B 60MbLUMHCTBE cny4vaeB
BbIHOCAT BEpHOE peLleHne. Ecnu NOCMOTPETb Ha AaHHble
CTaTUCTUKN, MOXHO yBMOETb, YTO rocygapcrtbea BbIUIPbI-
BaKOT HEMHOro 4aile, 4eM MHBeCTOopbl, HO, CHUTalo, CUCTE-
Ma cnpasennuea aona o6enx CTOPOH.

— CnoXHo N po6uTbCA NMPUBEAEHUS B WUCMOJIHEe-
HUe pelueHus TpeTeﬁcxoro cyga B OTHOLUEHUU rocy-
papcTte?

— lNpakTukKa, nonarato, pasHUTCA OT rocygapcTea K rocy-
papctsy. o TeM genam, B KOTOPbIX S MPUHUMAnN yyacTue,
HeKOoTOopble rocyfapcTea OCYLLECTBUIM BbINaThl B TEHEHNE
60 OHel co AHA BblHeCeHUs peLleHns. Jpyrum Tpe6osanoch
60rblle BPpEMEHU, a HEKOTOpbIE, B YaCTHOCTU ApreHTuHa,
noxoxe, crepnyoT NONMMTUKE HEBLINMAT MO CyAebHbIM peLue-
HUAM 1 BefyT 60pbby MO KaXKAOMY UCKY A0 TEX Mop, Noka Ha
[leHeXHble cpefcTBa He 6yeT HanoXeH apecT.

— W TaKk npoucxoguT HECMOTPS Ha TO, YTO rocyaap-
CTBO SIBNIIETCA CTOPOHOW [BYCTOPOHHEr0 UM MHOrO-
CTOPOHHEro CornalleHus O 3alnuTe UHBeCTULMIA?

— KoHeuHo. B ToIh cuTyauum B utore npasutenscteo Co-
e[VHeHHbIX LLITaToB BBENO TOProBble CaHKUMN B OTHOLLIE-
HUN APreHTUHbI U3-3a TOro, YTO OHA He BbIMOJHANA CBOU
MeXayHapoaHble 06593aTenbCTBa.
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— What could the legal community do to make the
decisions of these tribunals more consistent?

— The consistency problem is often raised by academics
and non-governmental organizations. But | think it is
unrealistic and inappropriate to expect a tribunal to
interpret one treaty consistently with an entirely different
one. Moreover, as any dispute resolution professional is
aware, even in the context of a national legal system a
court in one city may issue a very different decision from
a court in another city.

— But certainly some steps could be taken to improve
the situation. Have you any suggestions?

— A number of steps have already been taken.
One of the most important is publishing the awards
in such cases, which allows tribunals to learn from
the experience of other tribunals and develop more
consistent jurisprudence, at least in so far as different
treaties contain similar provisions. That is a positive
step.

The best solution, | think, would be for states to agree
on a broad multilateral agreement on investment.
A single agreement with a single tribunal charged with
interpreting it allows a very high degree of consistency.
That is so with the WTO Appellate Body. But it has not
been possible to negotiate such an agreement.

— Has anybody tried to start negotiations towards an
agreement?

— Yes. In the late 1990s the OECD had a project for
a multilateral agreement on investment which made
some progress and then collapsed. Subsequently, a
WTO agreement on investment was part of the Doha
Round, the most recent round of negotiations, but that
led nowhere either.

— Why not? Is there some fundamental disagreement
between states or does everything turn on technical
issues?

42
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— Y1o moxeT cpenatb lOpuanYEcKoe coo6LLECTBO
AN TOro, 4YTobbl peLueHns 3TUX apbuTpaxken ctanm
6onee nocnepoBatesibHbIMM?

— Bonpoc nocnegoBaTenbHOCTM 4acTo MOLHMMAETCs
B aKafieMVU4eCKMX Kpyrax U B HEeNpaBUTENbCTBEHHbIX Op-
raHusauusx. Ho g cumtato, 4To HepeanbHo, fa U He HyX-
HO, OXMAaTh, Y4TO cyn GyAEeT MHTepnpPeTMpOBaThL OOWH A0-
rOBOpP, ONMPasiCb Ha MPakKTMKy MO COBEPLUEHHO APYromy
norosopy. Kpome Toro, cneuuanuncTbl 3HaKT, 4TO, Kak U B
crnyyae ¢ no6bIM CMOPOM, fiaXe B paMKax HalMOoHasbHOM
NpaBOBOM CUCTEMbI CYyf, OQHOrO ropofa MOXEeT BbIHECTU
peLLeHre, OTIIMYHOE OT peLLeHWsi cyaa ApYroro ropoaa.

— Tem He MeHee Bcerga MOXHO yny4LIUTb CYLLLIeCTBY-
rowyto cutyauuto. Ectb nin y Bac kakue-Hmbyab npea-
noxexHus?

— HekoTopble Mepbl yxe npuHaTel. OgHa M3 Haubornee
BaXHbIX — MNyGAUKaLWsi PeLueHuid, 4TO MO3BONSeT Cy-
LEeNCKUM Komnervsim May4dathb OfbIT APYrMX CyOoB U Cro-
COGCTBYET pOCTy MOCefoBaTeNIbHOCTU 1 eMHo06pasus
NpaKTUKK, MO KparHen Mepe, B OTHOLLEHUW TEX Mo3uLmu,
KOTOpblE COBMafatoT BO MHOMMX [OroBopax. ATo, HECOM-
HEHHO, NMO3WUTUBHBIN LUar.

C Moel TOHKM 3peHust, MyHLLNM PELLEHNEM O rOCyAapCTB
MOXET CTaTb BCEOXBaTbIBaOLLIee MHOrOCTOPOHHEee corfa-
LweHne 06 vHBecTUUMAX. EOMHOe cornalleHve ¢ efmHoun
Cyne6bHON MHCTaHUMeN, YNOMHOMOYEHHOM UHTEPNpPeTNpo-
BaTb ero, No3BONNT 06ECNeYnTb BbICOKYIO CTEMNEHb Nnocre-
[0BaTefibHOCTU B MPUHATUM peLleHni. K npumepy, UMeH-
HO TakoBa cuTyauus ¢ AnennsumoHHbIM opraHom BTO.
Ho noka BO3MOXHOCTM corflacoBaTb YCnoBusi Nofo6HOro
€ANHOro NHBECTULIMOHHOIO CornatleHus He 6bIro.

— MMbiTancsa nu KTo-nM60 Ha4yaTb NeperoBopbl MO No-
BOAly cornawueHusa?

— [a. B koHue 1990-x rogos y O3CP 6bin NpoeKkT no pas-
paboTke MHOrOCTOPOHHErO MHBECTULMOHHOIO COrMaLleHus,
KOTOPbIA NPOCYLLECTBOBAsT HEKOTOPOE BPEMS, 3aTEM MNepe-
roBopbI 6bINM NpekpaLLleHbl. Mo3xe MHBECTULIMOHHOE corna-
weHne BTO cTosino B NOBECTKE caMoro nocnegHero, oxuii-
CKOro, payHZa neperoBopoB, HO 3TO HY K YeMY He NPUBESO.

— Mouyemy? EcTb Kakue-To hyHAaMeHTasnbHble pas-
Hornacus mexpay rocyfaapcTsamu, MW Xe Aerno B Tex-
HUYecKnx Bonpocax?
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— It is hard to say. The OECD project failed in the mid
1990s before there was much experience with investment
arbitration. Many of the concerns about a kind of “court
of human rights” for multinational companies have
proved exaggerated in the light of what has actually
happened in investment treaty arbitration over the past
12-14 years. So I'm not sure that that’s a real concern.

| think it is really more that developed states do not
necessarily have a strong incentive to make investment
agreements with one other. There is more benefit when
one state needs investment and another has funds it
wants to place abroad. That is why developed countries
have more investment agreements with developing
countries than with each other.

On the other hand, there is now the US-Korea Free
Trade Agreement with an investment chapter. There
are negotiations between the United States and
the European Union on a free trade agreement that
would include investment. So, that bit of logic may be
disappearing as well.

— What sessions at the Saint Petersburg International
Legal Forum will you attend and what legal problems
are most important to discuss?

— | was at the Forum last year and the programme was
extraordinary with many top professionals from all over
the world. This year there are many sessions that interest
me: evidentiary issues before international tribunals;
international crime; the interaction between national
courts in the framework of competition of jurisdictions
and others. And of course I'll go to the panel that 'm
speaking on, which is the intersection of arbitration
and criminal law. There is something on “Protection of
foreign investments: from principles to mechanisms”.
I’'m not quite sure from the title quite what that’s about,
but it sounds intriguing.
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— TpymHo ckazatb. [Npoekt OBCP noTtepnen Heygady B
cepeauHe 1990-x rogos, eLle A0 TOro Kak 6blf1 HaKoMeH
OnMbIT B MIHBECTULMOHHOM apbutpaxe. MHorve nepexmsa-
HUS MO NOBOAY CO3[daHus opraHa, HanoMuHarLlero cyg
no npaeBaM 4esfioBeKka O TpaHCHaUWOHAsIbHbIX KOMMa-
HWUA, ObINMM NpPeyBenuYeHbl. OTO MOLATBEPXAAETCA TEM,
YTO NPOUCXOANNO C TPETENCKMMU pa3dbupaTenbCTBamMmm no
WMHBECTULIMOHHbBIM CornalleHusam B nocnegHve 12—14 ner.
[MoaTOoMy A He yBepeH, Y4TO 3TU NepexuBaHus ABMAAIOTCA
OEeNCTBUTENbHOM NPUYNHON 3a0ePXKN.

Hymato, 4To Nnpobnema 3aknyaeTcs, CKopee, B TOM, YTO
He y BCEX pa3BWUTbIX CTpaH AOCTATOYHO CTUMYNOB ANA
3aKniYeHns apyr ¢ OpyroM MHBECTULMOHHLIX cornaile-
Hun. Bonee BbIroAHO, KOr4a y OOHOMO rocyaapcTBa ecTb
NoTPe6GHOCTU B MHBECTULMSAX, a Y OpYyroro — cpeacTea,
KOTOpbIe OHO XOTeNo 6bl pa3MecTUTb 3a rpaHuuen. Mos-
TOMY pa3sBuUTble CTPaHbl 60fIbLLE COrnaLleHnn 3aK4aroT
C pas3BvBaloLNMUCS rocygapcTesamMu, Yem Apyr ¢ pyrom.

C ppyroii cTopoHbl, cerdac pevicteyetr CornalueHue o
cso6ogHon Toproene mexgy CLUA n Kopeelr, B KOTO-
pPOM COQEPXMTCA B TOM Yucne pasgen 06 UHBECTULMSAX.
Mexgy CLLUA v Esponevickum Coto30M BefyTCs nepero-
BOPbl OTHOCUTESIbHO COrnaLleHns o cBO60AHON TOProB.re,
KoTopoe 6yfeT Takxe OoxBaTblBaTb MHBECTMUMM. Tak 4To,
BO3MOXHO, HeXenaHve pasBuUTbIX CTpaH 3akmio4arb Jo-
roBOPbI APYr C APYroM TOXE YXOAWT B MPOLLSIOE.

— Ha kakux kpyrnbix ctonax CaHkT-leTepbyprckoro
MexpgyHapopgHoro lOpugnyeckoro ®opyma Bbi cobu-
paeTtecb NpUCyTCTBOBaTb, U KaKue npaBoBble BOMpPO-
Cbl NPeACTaBAAT HAMGONbLUNIA MHTEPEeC ANs 06CYX-
neHusa?

— 4 6bin Ha dopyme B MpoLUSiOM rogy, nporpamma
6bina 3amMedvaTenbHOM W npepycMmaTtpusana ydactue
MHOMMX MPOECCUOHANIOB CaMOro BbICOKOIO YPOBHSI CO
Bcero mupa. M B aTom rogy 3annaHvposaHO 60nbLUOE
KOMMYECTBO MHTEPECHLIX KPYITbIX CTOMOB: BOMPOCHI [0-
KasblBaHVA B MeX[yHapofHbIX CyAax, MexpayHapopHas
NPECTYMHOCTb, B3aUMOLENCTBUE MeXOy HauMOHalbHbI-
MU CyAebHbIMU UHCTaHUMAMU B YCITOBUAX KOHKYpPEHLMU
npaBoBbIX cucTeM 1 Ap. KoOHeYHo Xe, 1 NpuMy y4acTue B
OVCKyCCUAX Ha 3acefjiaHvu, rage s BbiCTynat, OHO MocBs-
LeHO apbuTpaxHbiM pasbuparenscTBaMm U YrofioBHOMY
npasy. 3asBneHa Tema «3almuta NHOCTPaHHbIX MHBECTU-
LMiA: OT NPUHLUMMOB [0 MEXaHW3moB». 3 Ha3BaHus A He
MOTy TOYHO CKasaTb, O YeM 3TO, HO 3BYYUT UHTPUrYyIOLLIE.
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— Intersection between arbitration and criminal law
sounds intriguing to me as well. What you are going
to discuss there?

— In particular | will address cases where criminal law
is the subject of the arbitration, where, for example, if
the claim of treaty breaches is based on government
measures in the domain of criminal law. Criminal law has
been abused by government authorities for centuries,
with some government officials using the legal system
with impunity to get their way for not necessarily proper
purposes.

— Do you consider this as an important problem for
current international legal practice?

— I am not sure that it’s an important problem, but it’s an
interesting problem.

44
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— O6bepgnHEHVE B OQHOM TEME BOMPOCOB TPETENCKUX
pa36upaTensCTB U YroJIOBHOrO NMpaBa MHe TOXe Ka-
Xetcsa uHTpUryrowmm. Yto Bbl cobupaetech o6CyXx-
paTb B ee pamKax?

— B uacTtHocTH, 51 6yay pacckasbiBaTe O Aenax, B KOTo-
pbIX YroflOBHOE MPaBO SBMSIETCS NPegMeToM apbuTpax-
HbIX pa3bupaTenbCTB, Koraa, Hanpumep, 3asBseTcs, YTo
HapyLLEHVs1 [OrOBOpa BO3HMKAIOT M3 rOCYAAPCTBEHHbIX
Mep YrofioBHO-NPABOBOrO XapakTepa. Ha npoTskeHun
CTONETUIA YrofIoBHOE NPaBO WMCMONb30BaNIOCh rOCOpraHa-
MW Onist 31M0ynoTpe6ieHuin ¢ Lenbio NonyYeHUst UMMYHW-
TeTa He Bceraa B Hag/iexalluux Lensix.

— CuwuTtaete nu Bbl, 4TO 3TO BaXKHbI BONPOC Ans CO-
BPEMEHHOW MeXAYHapOAHOW PUANYECKON MpaKTu-
Kn?

— 51 He yBepeH, 4TO 3TO BaXHbIN BOMPOC, HO OH, 6e3yc-
JIOBHO, UHTEPECHBIN.
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B KAX[OI CTPAHE, KOTOPASl CTPEMWTCS CTATb
OEMOKPATUHECKM TOCYOAPCTBOM, OHEHb BAXKHO

BEOPOTbCA C KOPPYMLIEW

IN EVERY COUNTRY THAT ASPIRES TO BE
A DEMOCRACY, COMBATING CORRUPTION IS ESSENTIAL

Mapk J1. Bynbth

Mark L. Wolf

— Why do you think the International Legal Forum is
important?

— The relationships between the United States and
Russia now are difficult on an official level. That makes
relationships between people in our countries on a
personal and professional level especially important. It
is important, in my view, that we understand each other.

— What issues you are going to discuss at the Forum?

— | want to speak about the subject that | have been
passionate about and professionally engaged in for
decades in the United States — combating corruption.
I think it is an issue of fundamental importance
throughout the world. At the panel on anti-corruption
instruments | expect to see at least three high-ranking
Russian officials. | think this is going to be very rare
opportunity for me to meet these people and to speak
with them.

Loaded: 15-07-2025 PMt 23:11:16

7 n NRENRA indA AR

®eaepanbHbIi 0KPYXHOI cyabs CLUA

Senior United States District Judge

— Kak Bbl cuutaete, B 4eM 3aKJl04aeTCA BaXXHOCTb
MexpgyHapopgHoro FOpuguydeckoro ®opyma?

— Cetyac odmumarnbHble oTHoLEeHMs mexxay CoeanHEeHHbI-
mu LLtatamm n Poccren nepexusaroT TpyAHbI atan. [1os-
TOMY OCOOYI0 BaXXHOCTb MPUOBPETAIOT B3aMMOOTHOLLEHUS
MeXay MoAbMU HaLLMX CTpaH — NNYHbIE 1 NPOdeCCUoHarb-
Hble. 7 cumTalo, 4To BaXKHO, YTOObLI Mbl MOHMMAaNW Apyr apyra.

— Kakue Bonpocbl Bbl cobupaetecb o6¢cyxpatb Ha
®dopyme?

— 9 xo4y obcyamTb Temy, KoTopas npefctaBnseT Ans
MEHS HaubOSbLUMIN UHTEPEC U KOTOPOW s npodeccuo-
HanbHO 3aHnmarocb B CoednHeHHbIX LLTaTax yxe He nep-
BbI [eCATOK NeT, — 370 60pbba ¢ Koppynuuen. 5 gymato,
YTO STOT BOMPOC UMeET PyHAAMEHTaNIbHOE 3HaYeHne Ons
Bcero mupa. Bo Bpemsi kKpyrnoro ctona, NoCBSLLEHHOro
cpeacTeBaM 60pbbbl C KOppynuuen, A oxugar yBuaeTb
KaK MWHUMYM TPeX POCCUIACKMX YMHOBHWMKOB BbICOKOIrO
ypoBHA. [N MeHsi OTKpbIBaeTCs pedkas BO3MOXHOCTb
BCTPETUTLCA M NOOBLLATLCH C HUMMN.
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— Why is that issue important?

— In every country that aspires to be, or professes to
be, a democracy, combating corruption is essential.
A democracy is a government of laws, not a government
of men and women. Corruption is the most fundamental
betrayal of the law. It is by definition when public officials,
who in my country have taken an oath and have an
obligation to discharge their official responsibilities
lawfully, break the law and personally profit.

No country is perfect. So, the United States is not
distinguished because its leaders are perfect and none
of them are corrupt. It is distinguished because we take
corruption seriously and do something about it through
the legal process, by prosecuting and punishing corrupt
officials. Often there is a political response in my country
to corruption; when corruption is exposed and proven,
frequently much more honest people get elected to
replace them.

Combating corruption is also important to the stability
of any country. A great American Supreme Court
Justice Louis Brandeis said: “In a government of laws,
the existence of government will be imperiled if it fails
to observe the law scrupulously. Our government...
teaches the whole people by its example. Crime is
contagious. If the government becomes a lawbreaker, it
breeds contempt for law; it invites every man to become
a law unto himself. It invites anarchy”.

| understand that this issue is especially important
for Russia. Mr. Medvedev, when he was President,
declared that corruption was a key threat to Russian
modernization and social stability. Reports that are
available indicate that the cost of corruption in Russia is
very great. Global Financial Integrity, which studies illicit
capital flows from developing countries, ranks Russia
as the country with the second highest outflow of illicit
capital, costing Russia about 53 billion dollars a year.
In addition, the World Bank estimates corruption costs
Russia about 48% of its gross domestic product. The
cost is enormous.

— That indicates that corruption is a not only national
but international problem.
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— MNMouyemy 3TOT BONpPOC BaXKeH?

— B kaxpgou cTpaHe, koTopas CTpemMuTcs ctaTb AeMokpa-
TUYECKMM rOCY[ApPCTBOM UMW MO3ULMOHUPYET cebsl B Ka-
YeCcTBE TaKoOBOro, O4eHb BaXHO 6OPOTLCA C KOPPYMLUMEN.
[emMokpaTtuns — 3TO BfacTb 3aKOHOB, @ HEe MYXX4MH U XXeH-
LMH. A KOppynums — 3TO caMoe 605bLLIOe NpefaTenscTBo
3aKoHa, kora rocyfapCTBeHHble JOMKHOCTHbIE nnua, Ko-
Topble (B MOeN CTpaHe) MPUHSANN NPUCATY 1 06s3aTesb-
CTBO WUCMOJHATL CBOM 06513aHHOCTWN B COOTBETCTBUM C 3a-
KOHOM, HapyLLalT ero 1 U3BMeKarT JINYHYIO BbIrOAYy.

Hu ogHa cTpaHa He coBeplueHHa. CoeguHeHHble LLTaTbl
OTNN4YaeT He TO, YTO HalUM PyKOBOAUTENN 6Ge3yrnpeyHbl
M cpean HUX HET KOPPYNUUOHEPOB, a TO, YTO Mbl CEpbes-
HO OTHOCUMCS K KOppynuuu n 6epemMcsi C Hell NpaBoBbI-
MW MeTofdaMu, NOCPeAcTBOM CyAe6bHOro npecnenoBaHus
M HaKasaHus KoppynuuoHepoBs. VI B Moen cTpaHe Koppyn-
LS 4acToO UMEET NOINTUYECKME NOCNEeACTBUA: Koraa Bbl-
ABNAIOTCA U [OKa3bIBAOTCA Takne criyydau, To, 3a4acTyio,
B3aMeH 136upatoT 60sbLUe YECTHbIX SI0AeN.

Bopbba ¢ koppynuuen Takxe BaxHa AN CTabunbHOCTU
B CTpPaHe. 3HaMeHUTbIV Cyabs aMepuKaHCKoro BepxoBHoro
cypa Jlyvc BpsHauc ckasan: «[pv npasneHun 3aKoHOB Cy-
LLileCTBOBaHWe NpaBMTeNbCTBA CTABUTCH NOA Yrpo3y, ecnm
OHO He crieflyeT 3aKOHy CO BCeW TLiaTeslbHoCTbio. Halle
npaBUTENbCTBO... Y4UT BECb HAPOA Ha CBOEM npuMmepe.
MpecTynHocTb 3apa3Ha. Ecnv npaBuTensCTBO CTAHOBUT-
CA NpaBoOHapyLLUMTENIeM, OHO B3palLMBaeT HeyBaXeHue K
3aKOHy; OHO MpeAnaraeT Kaxgomy rpaxgaHuHy camomy
ycTaHaBnmMBaTh 3aKOHbl. OHO MOOLLPAET aHaAPXMIO».

Hackonbko §1 NoHWMAato, 3TOT BOMPOC OCOGEHHO BaXeH
ans Poccun. Korga r-H Mefsefes 6bin Npe3nvaeHToM, OH
3asBus1, YTO KOPPYNuUs npeactaBnseT OCHOBHYIO Yrpo3y
Ons mMogepHusaumm 1 coumanbHon ctabunbHocTn Poc-
cun. N goCTynHble AaHHbIE FOBOPSAT O TOM, YTO KOppynums
Poccun poporo ob6xoagutcs. OpraHmsaums «MexpgyHa-
pogHas buHaHcoBas 6e3ynpeyHOCTb», U3y4varoLlas He-
3aKOHHblE eHeXHble NOTOKN U3 Pa3BUBAIOLLINXCA CTPaH,
ctaBuT Poccuto Ha BTOpoe MeCTO B MUpPeE Mo 06beMy OT-
TOKa HE3aKOHHO HaXUTbIX CPEeACTB, YTO CTOUT BaM OKOJO
53 mnpg gonnapos B rog. K Tomy xe no oueHkam Bce-
MUpPHOro 6aHka CTOMMOCTb Koppynuuu ana Poccun co-
cTaBnseT okono 48% BBI. 9To orpomHas undpa.

— 370 yKkas3biBaeT Ha TO, YTO KOPPYMNUUSl HE TOJIbKO
HauuoHasbHasi, HO U MeXAyHapogHas npo6nema.
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— Yes, you are right. Last year at the Forum, | spoke
about why | believe there is a need for an International
Corruption Court, similar to the International Criminal
Court. Corruption starts at the top. If there is a culture
of corruption at the highest levels, as in many African
countries for example, there is not going to be a
serious effort to combat corruption. Moreover, to do so
successfully, you need to have media that can engage
in investigative journalism, expert investigators and
prosecutors, as well as impartial judges, and perhaps
juries. These do not exist in many countries.

This court would operate, as the International Criminal
Court does, on the principle of complementarity. If
a country demonstrates that it is willing and able to
investigate corruption itself, then the international court
would not have jurisdiction. However, if a country does
not have and honestly employ legal means to detect and
punish corruption, its officials would be subject to being
prosecuted in an international forum.

— What kind of corruption cases have you seen in
your country?

— When | was a prosecutor of corrupt public officials, we
successfully prosecuted cases of bribes in connection
with public buildings. There was a period in the 1970s
where a special commission investigation showed that in
Massachusetts, corruption was a way of life in granting
contracts to construct buildings at state colleges and
universities.

— Has the situation in the US been improving over
years?

— Yes. | can speak about Massachusetts. When |
became a Federal prosecutor in 1981, | was the number 2
person in the office and the head of the Public Corruption
Unit. In about 3 years we won more than 40 consecutive
cases against corrupt public officials in Massachusetts,
including about a dozen convictions of people close to the
Mayor of Boston, who had served for 16 years and was
expected to get elected again for 4 more.

Loaded: 15-07-2025 PMt 23:11:16

7 n NRENRAR indA A7

JMUA ®0PYMA / C%
PERSONALITIES AT THE FORUM

— [a, Bl npaskl. B npowunom rogy Ha dopyme f rosopuin
0 TOM, MOYEMY CHUTAID HEOOXOAMMbBIM CO3[aHVe MeXay-
HapoAHOro cyfa rno Bornpocam Koppynuum, aHanornyHoro
MexpyHapogHOMy yronosHoMy cygy. Koppynuusi Haym-
HaeTcs HaBepxy, U ecnn B CTpaHe CroXunacb Kynstypa
KOPPYMLUUK Ha BbICLLEM YPOBHE, Harnpumep Kak BO MHOIMX
adprKaHCKMX CTpaHax, TO HUKaKne cepbesHble Mepbl Mo
60opbbe C Her NpUHMMaTLECA He 6yayT. Kpome Toro, Y4Tobsbl
Takme Mepbl 661 3DPEKTUBHBIMK, HYXHbI Takue cpes-
CTBa MaccoBOW MH@OpMauun, KOTopble NpoBOAMMN Obl
XYPHaNUCTCKne paccnefoBaHus, He06XoaMMbl crnefosa-
Tenn 1 NPOKypopbl, CNOCO6HbIE paboTaTb KAYeCTBEHHO U
3(PPEKTMBHO, a Takxe 6ecnpucTpacTHble Cyabu U, BO3-
MOXHO, MPUCSKHbIE. DTOr0 HET BO MHOMMX CTPaHax.

Takor cyn Mor 6bl paboTaTb HA OCHOBE NMPUHLMNA B3anMo-
OOMNONHAEMOCTH, Kak 3To AenaeT MexayHapoaHbIiA yronoBs-
HbI cyd. Ecnu cTpaHa QeEMOHCTPUPYET, YTO OHA XO4ET U MO-
XeT 60pOThbCs C KOppynumuen cama, Torga Ha Hee He 6ygeT
pacnpocTpaHATbCS PUCONKLMA MeXAyHapoaHoro cyaa. Ho
€CN B CTPaHe 3TOro HET, Y YeCTHO paboTaroLLMMm NPaBoBbI-
MU CPEeACTBaMM HEMb3S BbIABUTbL KOPPYNUMIO 1 Haka3aTb 3a
Hee, TO cygebHoe npecrefoBaHme ee AOMKHOCTHBIX L, By-
OeT OCyLLEeCTBNATb MeXAyHapoaHas cyaedbHas MHCTaHLMS.

— Kakue pgena o Koppynuumu BcTpedyanucb Bam B Ba-
Lwen ctpaHe?

— Korpga s 66151 TPOKYpOpOM MO genam o Koppynumm cpe-
ON YNHOBHWMKOB, Mbl YCMELLUHO 3aHUMasnucb NpobriemMon
B3ATOYHMYECTBA MNPU CTPOUTENLCTBE OOLLECTBEHHbIX
30aHui. B 1970-x rr. 6611 nepuog, Korga paccnegoBsaHue
crneuumanbHOM KoMUcCcUKM nokasarno, 4to B MaccavyceTtce
Koppynuus 6bi1a 06pa3oM XU3HU B chepe npenocTas-
JIEHUS1 KOHTPAKTOB Ha CTPOUTENLCTBO rOCyOapCTBEHHbIX
KonneaXxen n yHUBEPCUTETOB.

— Ynyuwaetcsa nu cutyauumsa B CLUA c rogamun?

— Ha. 4 mory rosoputb o wrate Maccadycetc. Korga
B 1981 r. A cTan denepanbHbIM NPOKYPOPOM, A Bbl1 BTO-
pbIM 4eNOBEKOM B Hallem odumce 1 rnaBov nogpasgene-
HWA o 6opbbe € KoppynuMen B rocyfapCTBEHHbIX Kpyrax.
MpumepHo 3a Tpu roga B MaccadvyceTtce Mbl Bbivrpanu
6onee 40 gen noppsh NPOTUB KOPPYMMUPOBAHHLIX FOCY-
[apCTBEHHbIX YMHOBHUKOB, OKOMO [KOXWHBLI U3 KOTOPbIX
6bIM 04eHb 6M3KU K M3apy BocToHa, KOTopbIn 3aHUman
CBOW MNOCT Ha NPOTsSXXeHun 16 neT, n oXMaanock, 4Yto 6y-
JeT nepensbpaH eLle Ha YeTbipe roga.
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He decided not to run again after we discovered
$100,000 in cash going from his chief fundraiser to an
account in the name of his mother and his wife. As a
result of that, several things happened. Polls showed
that honesty was the most important quality that the
voters wanted in a new Mayor. Now we have a Mayor
who has served for 20 years. It is widely understood that
the City of Boston today has minimal corruption.

Nevertheless, these battles are never finished. Last year
| sentenced the Speaker of the Massachusetts House
of Representatives, our state parliament, to eight years
in prison after he was convicted of taking bribes. His
case shows the range of institutions that are necessary
to combat corruption successfully.

In the United States, bidders expect honest public
tenders. A disappointed bidder complained about the
granting of about 20 million dollars of computer contracts
by the state of Massachusetts. When the Inspector
General reviewed the contracts, he found they had not
been properly issued and invalidated them.

A newspaper then spent many months and a lot of
money investigating the Speaker’s role in the contracts.
It found that the Speaker’s law partner was being paid
$5,000 a month to do nothing. Most of the money was
going to the Speaker, who then used his influence to
ensure the people paying the $5,000 a month received
the contracts.

Then the FBI, the grand jury and the United States
Attorney started to investigate, and they discovered
much larger payments, hundreds of thousands of
dollars, going to the Speaker’s friend and accountant.
That case was prosecuted in front of me and the jury
decided that guilt had been proven beyond reasonable
doubt. | issued the sentence, eight years in prison for
the Speaker, and seven years to a lobbyist who was
involved as well.

— | think anyone who tries to fight corruption seriously
can expect some pressure from corrupt politicians or
even receive threats. How is it possible to cope with
that?

48
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OH pelunn He yyacTBoBaTb B BbiGOpax Mocrne Toro, Kak
Mbl OGHAPYXWIKN, YTO PYKOBOAUTESNb NoApa3neneHus no
c6opy cpencTs npu mape sHec 100 000 gonn. HaNUYHbI-
MM Ha c4eTa CBOUX MaTepPU U XeHbl. ATO NMENO camble
MHOro4YucreHHble nocnepctemsa. Onpockbl NokasbiBanw,
YTO YECTHOCTb — Ba)KHelLlee Ka4yecTBO, KOTOPOe U36u-
partenu xoTenu BUOEeTb B HOBOM Mepe. Hall TenepeluHmi
M3p paboTaeT yxe 20 neT. Bce cornacHbl ¢ TeM, 4TO ce-
rogHst B bocToHe Koppynuus HaxoOMUTCA Ha CamMOM HU3-
KOM YpOBHE.

Tem He MeHee 3Ta 60opbba HUKOrga He 3akaH4MBaEeTCs.
B npoLunom rogy s npyroBopui cnvkepa nanarsl npeacra-
BuTEnew wrarta MaccadyceTc — napnameHTa Hallero Luta-
Ta — K BOCbMM rofam THOpbMbl 3a B3ATOYHMYECTBO. Ero
[eno nokasblBaeT, HACKOMNbKO LUMPOK CMEKTP YHPEXOeHUN,
Heo6X0AMMBIX AN YCNeLLHON 60pbObl C KOPPYMNLMEN.

B CLLA y4aCTHVK/ TEHOEPOB OXMAAIOT, YTO KOHKYPCbI OY-
OyT NPOBOAMTLCA 4YeCTHO. Kak-To OAuH pasoyapoBaHHbIN
Y4aCTHUK KOHKypca MoXasioBascs Ha KOHTPaKTbl Ha Mo-
CTaBKY KOMMbIOTEPHOM TEXHMKM Ha 20 MNH JON., 3aK/io-
YyeHHble wrtaTtoM Maccadycetc. Korga reHeparbHbIn WH-
CMeKTop MPOBEeN MPOBEPKY KOHTPAKTOB, OH OGHapyXwusl,
YTO OHW ObINKN 3aK/OYEHbI HENPaBUILHO, U NPU3HaN KX
HeenCTBUTENbHBLIMA.

OpHa raseta noToM NoTpaTusia MHOro MecsiLieB U CPeACTB
Ha paccrnefoBaHve Pofv Crukepa B 3TUX KOHTpaKTax.
OHa BbISICHWNA, YTO rpaxaaHckas cynpyra crnvkepa no-
nyydana 5000 gonn. B Mecsy, HM 3a 4T0. Bonblias yactb
JeHer nepepasanacb CrnvKepy, KOTOPbIA BMOCNEACTBUN,
Nosb3ysiCb CBOUM BIIUSTHUEM, 06ecne4dmBarn, YTobbl Noau,
KoTopble nnaTuim 3tn 5000 B MecsiL, NONyYnUIM KOHTPaKT.

Torpa depepanbHbin 06BUHUTENL, DBP, 60nbLUOE Cnea-
CTBEHHOE XIOPU U MUHUCTP HOCTULUMU Ha4vanu paccnego-
BaHWe WM pacKpbM ropasfo 60sblIME MNNATEXWU, COTHU
ThICAY OOMMapoB, KOTOPbIE LWV Apyry n 6yxrantepy cnuv-
Kepa. 91 Ben 3T0 eno, NpUcsXHble peLunnu, 4To BuHa fo-
KasaHa, 1 f1 IpUroBopuU ero K BOCbMU rogam TIOPEMHOro
3akntoyeHus. N K cemu rogam TiopbMbl 6bisT MPUrOBOPEH
NIO66UCT, MPUYACTHBIN K 3TOMY fAerny.

— ToT, KTO NbiTaeTcs Cepbe3HO 60pOTbCH C KOp-
pynuuen, MoXeT oXugatb, YTO KOPPYMINUPOBaHHbIE
NMOJINTUKM GyAyT OKa3biBaTb HA HEro faBfieHue unu
4YTO emy pgaxe 6yayT yrpoxatb. Kak ¢ aTum cnpas-
naTbca?
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— We do not have what in your country is called
“telephone justice”. No public official would ever call me
up and try to influence what | was doing.

There are certain provisions of the United States
Constitution that promote and protect the independence
of United States Judges like me. | have my position for
life. | cannot be removed from office unless | commit a
crime. | cannot be moved to another part of the country
and my pay cannot be cut. All of these things are in the
United States Constitution and are intended to give us
independence and the ability to be impartial.

— You have visited many countries to talk about
corruption. But you seem to be focused on Eastern
Europe. Why is it so?

— At different times | have been active in different
parts of the world. | started in the Middle East — Egypt,
Cyprus, Turkey. Later | spent time in China.

| first went to Central Europe in 1997 to do a program for
judges and journalists together because the media and
courts are very important to each other in a democracy.
I went back in 2011 because a friend of mine became
the American ambassador to Slovakia. He quickly
learned that a great impediment to American investment
in Slovakia is corruption. Slovakia has an independent
judiciary. However, the need for an honest judiciary is
still a serious issue in that country.

Since some Central European countries have become
part of the European Union, the United States sometimes
acts as if all the problems there have been solved.
However, this is not true. Rather, as United States
Supreme Court Justice Benjamin Cardozo said in 1925:
“The process of justice is never finished... and today,
as in the past, it calls for the bravest and the best”. In
Central Europe, in Russia, and everywhere | go, | try to
find and encourage “the bravest and the best”.
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— V Hac HeT Toro, 4YTo Yy Bac Ha3blBakoT TeﬂedDOHHbIM npa-
BOM. HukTO 13 rocygapCTtBeHHbIX YAHOBHUKOB He 6y,u,eT
MHEe 3BOHUTb U NbITATbCA NOB/INATb HA MEHA.

Ectb onpeneneHHbie nonoxeHus KoHctutyuum Coenm-
HeHHbIX LLUTaTtoB, KOTOpble yCTaHaBNuBaT U 3alluLLa-
10T He3aBUCMMOCTL cyfert CoefmHeHHbIx LLITaToB, Takux
Kak f. {1 3aHMMato CBOM NMOCT NOXU3HEHHO. MeHs Henb3as
CHSITb C OO/MKHOCTW, €CNu TOMbKO f He coBepLuy npe-
CTYMMeHMe; MeH Hemnb3s NepeBecTn B APYryl 4acTb
CTpaHbl, 1 3apnnaTy MoK ypesaTb Henb3s. Bce aTo npo-
nucaHo B KoHctutyumm CLLA, koTopas HagenseT Hac He-
3aBUCUMOCTLIO M BOSMOXHOCTAMM ANS TOro, 4Tobbl ObITh
6ecnpucTpacTHbIMN.

— Bbl no6biBanM BO MHOMMX CTPaHax, YTo6bl 06CyaAnTb
Bonpockl Koppynuuu. Ho cknapbiBaeTcs Bne4arsne-
Hue, 4YTo 6onblie Bcero Bac mHTepecyet BocTo4yHas
Espona. NMouyemy?

— B pasHble rofgbl 1 paboTan B pasHbIX cTpaHax mupa.
A HaumHan Ha BnnxHem BocTtoke — B Erunte, Ha Kunpe,
B Typumn. lNMo3xe B Kutae. B LleHTpansHyto EBpony s
npvexan snepsble B 1997 r., 4TO6bLI NPOBECTM COBMECT-
HYI0 MporpamMmy Ans cygemn n XKXypHanucTos, NOTOMY YTO
B OemMokpaTunyeckom obiectse CMU 1 cyabl o4eHb BaXx-
Hbl apyr ans gpyra. A sepHynca B 2011 r., noTomy 4to
mow gpyr ctan nocnom CLLUA B Cnosakuu. OH 6bICTPO MO-
HSAN, YTO CaMbIM Cepbe3HbIM MPENSATCTBUEM A1 aMepu-
KaHCKMX MHBEeCTMUMA B CrnoBakun ABNSETCA KOPPynuus.
B CnoBakun HezaBucumbii cyd. OpgHako noTpebHOCTb
B 4EeCTHOW CcydebHON cucTeMe TamMm A0 CUX nop 6onbLuas
npo6bnema. C Tex Nop Kak HeKoTopble cTpaHbl LieHTpanb-
Hol EBponbl Bownu B EC, CoeamHeHHble LLTaTbl nHorga
[OENCTBYIOT TaK, CIIOBHO BCe NPOo6iemMbl TaM YXKe peLLeHbI.
OpHako 310 He Tak. Ckopee, Kak ckasan 4neH BepxosHo-
ro cyga CLUA BenpxamuH Kapposo B 1925 r.: «[pouecc
NpaBoCyaua HUKOrAa He 3aKOHYUTCH... U CEerofHs, Kak 1
B MPOLUSIOM, OH MPU3bIBAeT K AeNCTBUIO Xpabpenmnx n
ny4wmnx». B LleHTpansHo Eepone, B Poccun v Bespae, roe
A1 6bIBalO, A BCErga craparocb HaXoauTb M noaaepXusarb
«XpadbpemnLLnX 1 MyHLLNX».
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HALLU PEKOMEHIALWI CYLLECTBEHHO BINAIOT
HA COBEPLLUEHCTBOBAHWE TPEBOBAHUI K OBYHEHNKD

OPCTOB BO BCEI EBPOMNE

OUR RECOMMENDATIONS PLAY AN IMPORTANT ROLE
IN IMPROVING TRAINING REQUIREMENTS FOR LAWYERS

ACROSS EUROPE

Mapusa Cna3sak

Maria Slazak

— Are there any universal principles that are applicable
to all lawyers across Europe?

— The CCBE, which represents Bars and Law Societies
across Europe, has adopted two foundation texts
outlining general principles for European lawyers. The
texts are very different but complementary in nature and
together form the basis of a deontology of the European
legal profession. As such, they play a key role in shaping
the future of the European lawyer and the European bar.

The Code of Conduct for European Lawyers dates
back to 1988, since when it has been amended regularly.
It is a binding text covering cross-border activities within
the European Union, the European Economic Area
and Switzerland and between associate and observer
countries whose bars are members of the CCBE.
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BLle-npe3naeHT CoBeTa aaBOKaTOB U
topuamnyeckux obwects Eeponsl (CCBE)

Vice President of Council of Bars and Law
Societies of Europe (CCBE)

— CyluecTByIOT NM KaKue-nu6o yHUBepcasbHbie
NPVHLMMbI, NPUMEHNUMbIE KO BceM opuctam EBponbi?

— CCBE, xoTopbIi NpeAcTaBnseT afBoKaTCKMe Konnermm
M topyandeckme oblectsa co Bcer EBponbl, yTBEepaun
ABa fJoKymeHTa. B H1X nanaratotcs obLume npuHLmnbl es-
pONencKMX OPUCTOB. DTO COBEPLUEHHO pa3Hble JOKYMEH-
Tbl, HO OHU JOMOMHSAIT APYr Apyra 1 BMecTe (hopMUpYIOT
OCHOBbI 3TUKM npodeccun topucta B Espore. Noatomy
[OaHHble [IOKYMEHTbI UrpaloT KI0YEBYHO POSib B onpepene-
HUW TOro, KaknMm 6yfeT eBPONencKU IpUCT U eBpornen-
CcKas afBokarckas Konnerus B 6ygyLiem.

Kopekc nosepeHusi eBpONencKux IOpUcToB Obin pas-
pa6oTaH ewe B 1988 r. 1 ¢ Tex Nop perynsapHo 06HOB-
nsetca. Ero nonoxeHus o6s3atenibHbl ANsi UCMOMHEHNS
M MPUMEHSIOTCA K TpaHCrpaHuyHbIM onepaumsam B EBpo-
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The Charter of Core Principles of the European
Legal Profession was adopted in 2006. It is not in
itself a binding code of conduct. Designed to apply
to all of Europe, it is intended to reach out beyond
the membership of the CCBE and any regional or
international organization. The Charter lists the ten core
principles common to the national and international rules
regulating the legal profession: independence of the
lawyer; the right and duty of professional confidentiality;
avoidance of conflicts of interest; the dignity and honour
of the profession and the integrity of the lawyer; loyalty
to the client; fair treatment of the client as regards fees;
professional competence; respect towards colleagues;
respect for the rule of law; and self-regulation of the
profession.

The Charter is available as an aid to bar associations
struggling to assert their independence and aims to
foster better understanding among lawyers of their
role in society. It is aimed at lawyers but also decision-
makers and the general public.

— What role does the CCBE play in admission to the
bar and regulation of the legal profession?

— The CCBE itself does not enact rules of admission
to member bars and law societies or regulate the
profession. It does, however, publish recommendations
based on consensus among members, who will then
integrate them where appropriate into their everyday
work at national, regional or local level. Some work on
important topics may have an impact when implemented
at national level.

For instance, recommendations on improvements to
professional training play a key role in improving training
requirements across Europe and, as a result, in setting
the standards for admission to bars or law societies.
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nerickom Coto3e, EBpoONenckon 3KOHOMUYECKON 30HE U1
LLiBeriuapmm 1 mMexay cTpaHamm — accoLMMPOBaHHLIMU
YreHaMu 1 HabngaTensamMn, YoM afiBOKaTCKNE KONEermm
BxooaT B CCBE.

[MonoxeHne 06 OCHOBHbLIX NPUHLMMNAX €BPOMNENCKON topu-
Anyeckor npodpeccumn 66110 NPUHATO B 2006 . [JaHHbIRN
JOKYMEHT cam Mo cebe He aBnseTca obasarenbHbiM. Pas-
paboTaHHbIN ANs NpUMeHeHns Bo Bcerl EBpone JOKyMeHT
CTaBWUT Nepen coboW Lenb BbIATU 3a rpaHuubl CCBE n
KaknxX-nmbo pernoHasnbHbIX UM MexXAyHapoOHbIX opra-
Hu3auun. B lMonoxeHun nepeyvucnsatotea 10 npuHUMNOB
HaLMOHarbHbIX M MEeXAyHapoaHbIX Mpasun, perynupyto-
LUMX OPUOMYECKYIO MPOdECCUIO: HE3aBUCUMOCTL OpU-
cTa, NpaBo M 06A3aHHOCTb COXPaHATb KOHuaeHumanb-
HOCTb MpoheccroHansHoOn MHdopMaunn; unsdexaHue
KOHIIMKTOB MHTEPECOB; JOCTOMHCTBO U YeCTb npodec-
CWU M YECTHOCTb HOPUCTA; NOANIBHOCTb B OTHOLLEHUWN KITN-
€HTa; crpasefnMBoe obpalleHne C KIMeHTamn B Yactu
BO3HarpaxpgeHus; npodeccuoHanbHas KOMMeTEHTHOCTb;
yBaXeHWe KOomnmer; yBaXuTenbHoe OTHOLUEHME K BepXxo-
BEHCTBY Mpasa; camoperynuposaHue npogeccum.

MMonoxeHve Mpu3BaHO OKa3bliBaTb COOENCTBME afBoO-
KaTCKUM O06beAUHEeHUsM, CTpeMsLMMCs oTcTameaTb
CBOIO HE3aBUCUMOCTb, U CTAaBUT Nepeq co6ol Lesb Mno-
MOYb HOPUCTaM JTyHLLe MOHATb UX Posib B o6LuecTse. [o-
KYMEHT npefHasHa4eH He TONbKO OJA PUCTOB, HO U
LNs PYKOBOASALLMX UL, U O6GLLECTBEHHOCTMU.

— Kakyto ponb urpaetr CCBE B NnpuHATUM HOBbIX Yfie-
HOB B afBOKaTCKMe KOMJIerMm M B perynupoBaHuun
ropupmnyeckon npocdeccun?

— Cam no cebe CCBE He onpefenseT npasuna npue-
Ma 4YfEeHOB aABOKATCKMX KOMMErvi WM topuamnyeckmx
06LLecTB 1 He perynupyeT npodeccuto. OfHaKo OH nyo6-
NMKyeT peKkoMeHAauun, npuHaTble Bcemu udneHamm Co-
BeTa, KOTOpble 3aTeM, eCfn BO3MOXHO, UCMOMNb3YIOT 3TN
pekomeHOauun B MOBCEOHEBHOW AEATENIbHOCTU Ha Ha-
LMOHaNbHOM, PErMOHANbLHOM MM MECTHOM YPOBHSX. He-
KOTOpble pa3paboTkn MO BaXHbIM TeMam MOryT urpatb
CYLLECTBEHHYIO POJib HA HALMOHAlIbHOM YPOBHE.

Hanpumep, pekomeHgaumm no COBEPLLEHCTBOBAHMIO MPO-
deccmoHanbHOro o6y4eHUs1 CYLLEeCTBEHHO BUSAOT Ha
COBEpLUEHCTBOBaHNE TPebOBaHUN K OOY4YEHMI0 BO BCEW
EBpone n B utore Ha ctaHgapTbl Npvema B YfieHbl afiBo-
KaTCKUX KOMMErnin 1 topuamny4ecknx obLLecTs.
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Our Recommendation on Training Outcomes for
Lawyers sets out the skills, knowledge and competences
that European lawyers should have. National bars and
law societies can use these standards in their reviews
of national admission rules. The Model Scheme for
Continuing Professional Training, similarly, outlines key
characteristics and requirements for bars which wish to
introduce or improve continuing training in their home
jurisdictions. All together these initiatives facilitate the
free movement of lawyers, while consolidating the
common foundations of the legal profession across
Europe.

Furthermore, the CCBE is currently working towards a
Uniform Code of Conduct for European Bars, a common
basis for codes of conduct of the bars of all member
states. The Uniform Code, once implemented at national
level with adaptations to national specificities, would
apply to both cross-border and national activities.
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Hawwn PekomeHpauum no pesynstatam o6yyeHus s
IOPUCTOB YKasblBalOT HAaBbIKW, 3HAHWUA U KOMMETEeHLMU,
KOTOPbIMW [OJMKHbI  06nafatb €BpONenicKne HpUCTbI.
HaunoHanbHble afgBokaTCKue KOMnerun u topugndeckme
obLecTsa MOryT NPUMEHATb 3TV cTaHdapTbl Npu NpoBe-
OeHnn aHannaa HauMoHarbHbIX Npasus Npuema B YrneHsbl
KonnerMn un obLiecTs. Tunosas cxemMa HenpepbIBHOro
NOBbLILLEHUSA KBanupukaumm aHanormyHbiMm o6pasom Bbl-
JensaeT KIo4YeBble XapakTepucTuku 1 TpeboBaHusa Os
afiBOKaTCKUX KOMSErmm, KoTopble XOTAT BBECTU WK YCO-
BEpPLLUEHCTBOBATbL HENnpepbIBHOE NpodeccroHarnHoe 06y-
YeHne B CBOUX IOPUCAMKLMAX. B COBOKYNHOCTU 3TW Mepbl
COOENCTBYIOT CBOOGOOHOMY TMEepeMeLLeHNIO  HOPUCTOB,
OfHOBPEMEHHO 3akpernnaa oblume dyHaamMmeHTanbHble
NPUHLMMBI topuanyeckon npodeccuun B Esporie.

Kpowme Toro, B HacTosiLmin MmomeHT CCBE paboTaeT Hap,
EOvHbIM KOOEKCOM MnoBefeHus Ofs eBPOnencKux agBo-
KaTCKMX KOSEernin, KOTOPbIA CTaHeT eAMHOM OCHOBOW
051 KOOEKCOB MOBEAEHUs afBOKaTCKUX KOMMernm scex
rocygapcTB-4ieHoB. EQuHbI kogeKe nocne ero BBeAeHUs
Ha HaUWOHaNbHOM YPOBHE C YY4ETOM HauMOHasnbHbIX OCO-
6eHHoCTeN ByAeT NPUMEHATLCA KakK K TPaHCrpaHU4HOW,
Tak U K BHYTPEHHEW OesiTENbHOCTU.
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A HE CTOPOHHWLA YHUBEPCAJIbHOI'O NOAXO0OA
B OPUOWNYECKOM OBPA3O0BAHWNA

I AM NOT IN FAVOUR OF A “ONE-SIZE-FITS-ALL”
APPROACH TO LEGAL TRAINING

Maypa Mak-Toyan

Wales

— What are the current trends in the regulation of the
legal profession in the United Kingdom that could be
valuable for other countries, especially Russia.

— The dominant trend in the regulation of legal
services in England and Wales, since 2007, has been
the liberalisation of regulation with the objectives of
protecting and promoting the public interest, supporting
the Rule of Law, improving access to justice, protecting
and promoting the interests of consumers, promoting
competitioninthe provision of legal services, encouraging
an independent, strong, diverse and effective legal
profession and increasing public understanding of the
citizen’s legal rights and duties.
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Maura McGowan QC

KOpONEBCKMiA afiBOKAT, Npefceaatenb
Konneruu ansokatoB AHrnu v Yanbca

Chairman of the Bar Council of England and

— KakoBbl TeKywue TeHAEeHUUUM B peryimpoBaHuu
ropuaudeckon npoceccum B BenmkobputaHmm, KoTo-
pble mornu 6bl NpeAcTaBnATb LEHHOCTb ONA APYrux
cTpaH, oco6eHHo ansa Poccun?

— OCHOBHbIMM TeHAEHUMAMM B cchepe perynnpoBaHms
ropuanyecknx yenyr B AHrnmm v Yanece ¢ 2007 r. saBns-
IoTCA Nubepann3auns perynnmposaHnsa ¢ Lenbio 3aLmnTbl
M nponaraHfbl O6LLEeCTBEHHbIX MHTEpPecoB, nopaepxa-
HWSi BEPXOBEHCTBA Npasa, YrnpoLleHus JoCTyna K npaso-
Cyavio, 3almTbl U MPOABMXKEHUA MHTEPECOB MOTpetu-
Tenew, NPoABMXEHUS KOHKYPEeHUMW B cdepe okasaHus
topuanHecKnx ycnyr, COgencTema pasBuUTUIO He3aBUCU-
MOW, CUNbHOW, Pa3HOCTOPOHHEN U aP(PEeKTUBHOM tOpU-
Anyeckon npodgeccun 1 NoBbILLEHUSA CTENEHU MoHUMa-
HWUS1 O6LLECTBEHHOCTLIO 3aKOHHBIX MpaB 1 06513aHHOCTEN
rpaxnaH.
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Regulatory activities designed to achieve these
objectives should be transparent, accountable,
proportionate, consistent and targeted only at cases in
which action is needed.

In order to support the Rule of Law and to give citizens
and overseas jurisdictions confidence in any legal
profession, it is vital that the arrangements for its
regulation are independent. The models of professional
regulation of legal services in the UK seek to uphold the
principles of independent regulation, not least through
the separation of regulation from representation.

— Do you think that admission to legal practice should
be through a unified procedure or such procedure
should differ depending on the nature of the practice
(e.g. solicitors, barristers etc)?

— Currently barristers and solicitors do the same degree
course. When they decide at a later stage whether to
specialise as a solicitor or a barrister, it makes sense
that their practical training should be designed to reflect
their chosen area of specialism. It is important that
solicitors and barristers are trained to the same high
standards in the different elements of their practice. |
am not in favour of a “one-size-fits-all” approach to legal
training. It needs to be tailored to enable barristers and
solicitors to meet the needs of their clients and the public
where their roles and responsibilities differ.

We are awaiting the outcome of the Legal Education and
Training Review and will study their recommendations,
which are expected to be published shortly, with great
interest.

— What sessions are you going to attend at the Forum
and why they are interesting to you?

— | hope to attend as many as possible, as it is very
interesting to hear about the issues faced by our foreign-
jurisdiction counterparts. However, of particular interest
to me, as Chairman of the Bar of England and Wales,
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PerynupytoLime mepbl, pa3paboTaHHble Ans JOCTUXKEeHUs
3TUX Uenemn, A0MKHbl 6bITb NPO3padHbIMU, COPasMepHbI-
MW, MocrnefoBaTesnbHbIMU, MOAAAIOLLMMUCHA KOHTPOMO U
HanpasfeHHbIMU TONbKO Ha Te criydau, B KOTOPbIX Tpeoby-
€TCA CoBEpPLUEHNE COOTBETCTBYIOLLNX OENCTBUN.

[ns Toro 4Tto6bl CNOCO6GCTBOBATL BEPXOBEHCTBY Mpasa
M BCENUTL B rpaXKfaH U MHOCTPaHHbIe rocyfapcTea Bepy
B HOPUONYECKYHO NPOMecCuno Kakomn-nmbo CTpaHbl, Xn3-
HEHHO BaXKHO 06ecrneYnTb He3aBNCUMOCTb MeXaHW3MoB
perynuposaHus 3Ton cdepsl. MNMpodeccrnoHansHoe pery-
NMpoBaHue IPUANYECKUX yenyr B BennkobputaHum ctpe-
MUTCS K HE3aBUCUMOCTU, B HYACTHOCTWN MOCPELACTBOM €ro
OTAeNeHns oT IPUANYECKoro NpeacTaBuUTeNbLCTBA.

— Kak Bbl gymaeTe, AOCTYN K IOPMANYECKOMN NPaKTU-
Ke AOJHKEeH NpefocTaBnsATbCA NMOCPEACTBOM Npume-
HEeHMs eAMHOW Npoueaypbl, UK XKe NOPSAAOK AOIHKEH
6bITb pa3HbIM B 3aBUCUMOCTM OT XapaKTepa NpakTuku
(Hanpumep, pNs CONUCUTOPOB, 6appucTepos u T.4.)?

— B HacTtosLLee Bpemsa 6appucTepbl 1 CONMCUTOPBI MPO-
X0OAT OAMHaKoBOe O6yyeHwe AnsA nony4YeHuss 6a30BOW
topuanyeckon ctenenu. MNo3axe, Korga oOHW onpeenstoT-
ca co cneunanuaauunent (6bITb CONMMCUTOPOM UK 6appu-
CTEpPOM), MMEET CMbICN B JasfibHEWLLEM Y4YUTbIBATb 3TO
npu UX NPaKTU4eckKor noarotoBke. OYeHb BaXHO, YTOObI
oby4eHne COOTBETCTBOBANIO OOAHUM U TEM XE BbICOKUM
cTaHgapTaMm, HO pa3gensnock Mo pasfMyHbIM ANIEMEHTaMm
NpakTVKK. 9 He CTOPOHHMLA YHMBEPCA/IbHOMO MOAX0Aa B
ropuanyHeckom obpasoaHmMn. OHO JOMKHO BbITb MOCTPO-
€HO TakMM 06pa3om, 4YToObl NMO3BONUTL GappucTepam u
convcuTopam yaoBeTBOpPsTb NOTPEOHOCTU UX KITMEHTOB
n obLLiecTBa B Tex 061acTsX, rae ux ponum u cdepbl OTBET-
CTBEHHOCTW pasnu4atoTcs.

Mbl ¢ 60MbLUMM MHTEPECOM XAEeM pe3ynbTaToB aHannsa
o6paszoBaHus 1 06y4eHUs B cdepe topucnpyaeHUmm n xo-
TUM O3HAKOMUTBLCA C MpeaaraemMbiMn peKOMEHAALMNAMM,
KOTOpble, Kak npegnonaraeTcs, 6ygyT onyb6nnKoBaHbl B
6nuxaniuee Bpemsi.

— Ha kakux Kpyrnbix ctonax Bbl xoTute npucyTcTeo-
BaTb Ha Popyme, 1 noyeMy oHu ana Bac nHTepecHbl?

— 91 Hagetocb MPUHATL y4acTue B paboTe Kak MOXHO
6ONbLLEro Yncna KpyrnbIX CTOSNOB, MOCKOSIbKY OYeHb WH-
TepecHo nocnyLlaTb 0 Tex Npobriemax, C KOTOpbIMU CTar-
KMBAIOTCA HALLW KONNery u3 opyrux pucankumii. OgHako
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are the sessions on the Rule of Law, which this year look
to cover a very broad array of sub-issues.

— What legal problems you consider to be most
important in the modern world

— Ensuring that the Rule of Law is promoted and upheld
should be the primary concern of all legal systems around
the world. In jurisdictions where it is not, the wellbeing of
citizens is severely compromised and access to justice
is denied. Access to justice is essential to the effective
running of a democratic society and ensures that even
the most vulnerable are protected by law.
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ONns MeHsi, Kak npegcegatens Konnernn agBokaToB AHr-
mn 1 Yaneca, ocobbli MHTEpeC NpeacTaBnaioT 3acena-
HUS No Teme «BepxOBEHCTBO 3akoHa», KOTopasi B 9TOM
rofly OxBaTbIBaeT LUMPOKUIA CNEKTP BOMPOCOB.

— Kakue npasoBble npo6nemMbl Bbl cuntaete Han6o-
nee BaXHbIMU B COBPeMEHHOM Mupe?

— CopeicTere YKpenneHno BepXoBeHCTBa npaea AosX-
HO ObITb MPUOPWUTETOM BCEX MPaBOBbLIX CUCTEM MMpa.
B Tex cTpaHax, B KOTOPbIX 3TO He TaK, 61arococTosiHMeE
rpaxmaH rnoaBepraeTcs PUCKy, a AOCTYMN K NpaBocyauio
nepekpbiBaeTcs. [ocTyn K MpaBOCYAMIO — >XU3HEHHO
BaXKHbIi 3NIEMEHT OeMOKpaTU4Yeckoro o6LiecTBa, KOTo-
pbIi NO3BONSET JaXe CaMbIM YSI3BUMbIM CIOSIM Hacerne-
HUSI NONYYUTb 3aLLUTY 3aKOHA.

55

NANOR 12 ARRA



O4YEHb BAXKHO, H4TObbl PET'Y/IMPOBAHWE BbIJ10
HE3ABUCKMBIM OT rOCYLAPCTBA N HBIX

SAVMHTEPECOBAHHbIX NL

IT IS IMPORTANT THAT REGULATION SHOULD BE
INDEPENDENT OF THE STATE AND OF OTHER INTERESTS

AHrnum 1 Yanbca

Wales

— Should the legal profession and practice be strictly
regulated? What approach should we take to the
regulation of ethical standards?

— Any functioning state that wishes to trade
internationally and to observe the rule of law needs
to have a justice system that is seen to be fair and
impartial. Equally, the legal profession needs to uphold
basic legal and ethical principles and needs to have the
trust of clients and ability to support the rule of law.

This means that lawyers must be able to manage the
tension between essential concepts: the overriding duty
to the court to act with integrity, the duty to act in the
best interests of clients while dealing with opponents in
good faith, and the duty to maintain confidentiality.
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Jltocu CkoTT-MoHkpudht

Lucy Scott-Moncrieff

npeanaeHT HOpuanyeckoro o6LiecTsa

President of the Law Society of England and

— Tpebyetca nu XecTKoe perynupoBaHue puam-
Yyeckou npocpeccumn u npakTukn? Kakom nogxop mbl
LOJDKHBI MPUMEHSATb K 3TU4ECKUM Hopmam?

— JTro6oMy (PYHKUMOHMpPYIOLLIEMY FOCYAapCTBY, Xenako-
LeMy BECTM BHELLHIOW TOProBfl0 U criefoBatb HOpMam
3aKOHHOCTU, TpebyeTcsa cnpaBennveas n 6ecnpucTpacT-
Hasi cucTema npaBocyaus. TOYHO Tak Xe U caMuM topu-
cTaM Hafo crnepoBaTh 6a30BbIM MPABOBLIM Y 3TUYECKMM
npvHUMNaMm, nosib3oBaThCA JOBEPUEM KITMEHTOB U UMETb
BO3MOXHOCTb MOAAEPXMBaTb BEPXOBEHCTBO Npasa.

OTO O3HayaeT, 41O IOPUCTbI  OOJIXKHbI 6anchprBaTb
MeXny BaXXHbIMU KOHUenuunaMu: nepsoovepenHbiM O0J1-
roMm nepen cyaom ObITb YECTHbIM U HenoAKynHbIM, 065-
3aHHOCTAMM [encTBoBaTb B NydlWnx uHTepecax CBOUX
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In addition, lawyers frequently hold significant amounts
of money belonging to clients and it is important that this
money is properly protected.

If these duties are properly regulated and espoused
by the legal profession then the legal system is likely
to carry the confidence of the public and, particularly,
those who wish to trade with businesses in that nation.
It is also important that lawyers should be experts in the
areas of law in which they practice — this can also be
achieved by regulation.

Regulation need not mean a lack of competition —
there are high standards of knowledge and integrity that
must be enforced but this should not limit the number
of people who practise, provided that they can meet
those standards. It is important that regulation should be
independent of the state and of other interests.

— What sessions will you attend at the Forum?

— | will be attending various sessions discussing issues
including women in law, arbitration in Russia, law firm
management, corporate accountability and human
rights.

— What legal problems do you consider to be most
important in the modern world?

— Like lawyers around the world, English lawyers are
concerned with securing access to justice and the rule
of law. Equally, we are concerned with ensuring that
women and minority lawyers can enter and progress
within the profession. We also want to showcase the
value of English and Welsh law in an increasingly
competitive international marketplace.
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KIIMEHTOB, CNefoBaTb MpUHLMNaM LOGPOCOBECTHOCTU B
OTHOLLIEHMSIX CO CBOMMM OMMOHEeHTamu 1 coboaaTh KOH-
huaeHumanbHoCTb. Kpome Toro, B pacropsbkeHue iopu-
CTOB 3a4acTylo MonafalT KPyrHble OEeHEXHble CyMMbl,
npvHagnexaiiye ux KnMeHTam, 1 o4eHb BaxHo obecre-
4MBaTb HEOOXOAUMYIO 3aALLUTY STUX CPEOCTB.

Ecnn 3T 06a3aHHOCTN OOMKHbIM 06pa3oM perynupy-
I0TCS U MOJAEPXMBAIOTCA tOpUaNYECcKon npodeccuen, y
NpPaBOBOW CUCTEMbI ECTb BCE LLIAHCHI COXPaHUTb YBEPEH-
HOCTb B Hel obLLiecTBa 1, B YaCTHOCTU, TEX ero npepcra-
BUTESIEN, KOTOpblE XOTAT COTPYAHMYATb C KOMMaHUSMU
3TOW CTpaHbl. TakXe O4YeHb BaXHO, YTOObI FOPUCTLI ObIN
crneymanuctTammn B Tex o6/1acTax npaea, B KOTOPbIX OHU
paboTaloT; 9TOro TOXEe MOXHO [06UTLCA MOCPEACTBOM
perynmpoBaHus.

PerynuposaHue He O3Ha4aeT OTCYTCTBUE KOHKYPEHLIMU:
CYLLEeCTBYIOT BbICOKME CTaHOapTbl NpoecCcuoHanbHbIX
3HAHMN N YECTHOCTU, HEoObXo0OMMO obecrneymBaThb Cneno-
BaHWE UM, OOHaKO 3TO He OO/MKHO OrpaHuMyMBaTb KOMU-
4YeCTBO NPAKTUKYIOLLMX CNeLnanmcToB nNpu yCnoBum, YTo
OHW B COCTOSIHUM COOTBETCTBOBaTb 3TUM CTaHOapTam.
QOueHb BaxHO, YTOObI perynupoBaHue 6bII0 He3aBUCK-
MbIM OT rOCyAapCTBa U UHbIX 3aUHTEPECOBaHHbIX NNL,.

— Ha kakunx kpyrnbix ctonax ®opyma Bbl 6yaete npu-
cyTCTBOBaTb?

— 4 cobupatoch NpUCyTCTBOBATL Ha Pa3HbIX 3acefaHusX,
Ha KOTOpbIX 6yOyT 06CYXAaTbCA TaKNe TeMbI, Kak XEeHLLU-
Hbl B lopucnpyaeHummn, apbutpax s Poccuun, ynpasneHune
topyamMyeckor rMpmMoi, BOMpoCkl KOPropaTUBHON OTBET-
CTBEHHOCTW 1 Npas 4enoBeka.

— Kakue npasoBble npo6nemMbl Bbl cuntaete Han6o-
nee BaXHbIMU B COBPEeMEHHOM Mupe?

— Kak 1 1op1CcTOB CO BCEr0 MUpa, aHrmMNCKMUX HOPUCTOB
WHTEpPEeCYIOT BOMpPOCkl o6ecrneveHns OocTyna K npa.o-
CYOMIO 1 BEPXOBEHCTBA MpaBa. Takxe Mbl CHATAEM BaX-
HbIMW BOMPOCHI HAIMYMUSt Y DKEHLUMH W MEHbLUUHCTB
BO3MOXHOCTEN AnA AocTyna K npodeccun n npogec-
CMOHasbHOro pas3euTusa. Kpome Toro, xotenockb 6bl Npo-
OEMOHCTPMPOBATh LEHHOCTb Npasa AHrmuu 1 Yanbca Ha
MeXAyHapOoHbIX PbIHKaX B YCIIOBMSAX BCe BO3pacTatoLLen
KOHKYPEHLMN.
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HEMELIK 3AKOHOATESb CEPbE3HO NOOXOANT
K TIPELOTBPALLEHWKO HENPABOMEPHOW
N HENPO®ECCMOHAJTIBHOW NMPAKTWKIA HA PbIHKE

OPNOVHECKIAX YCITYT

THE GERMAN LEGISLATOR IS SERIOUS ABOUT
PREVENTING IMPROPER AND UNPROFESSIONAL
PRACTICES IN THE LEGAL MARKET

Akcenb K. dunbrec

a/1BOKaToB [epmaHun

Axel C. Filges

— What current trends in the regulation of the legal
profession in Germany could be valuable for other
countries, especially for Russia?

— In fact, some recent developments in the German
legal profession could be of interest to Russian lawyers.
The introduction of the Ombudsman of the Legal
Profession in Berlin in 2011 has proved to be a real
success. The Ombudsman is an independent body for
conciliation in disputes with a value up to 15,000 euros
between members of the Bar and their clients. It has
been received well by the public: in its first year the
Ombudsman settled more than a thousand disputes. In
our view, the setting up of an independent conciliation
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npe3ugeHT OefepanbHON nanarsl

President of the German Federal Bar

— Kakune coBpemMeHHble TeHAeHuuu, Habniopgar-
wmecs B peryivpoBaHUM lopuaudeckon npodeccum
B MepmaHumn, mornu 6bl NpeacTaBNATb LLEHHOCTb A
Apyrux cTpaH, oco6eHHo ans Poccun?

— [encTBUTENIBHO, HEKOTOPblE U3 MNOCNEOHUX U3MeHe-
HW B IOpUAMYECKON npodeccun B MepMaHnm MoryT 6bITb
WHTEePECHbI POCCUNCKUM topucTaM. HacTosLLmMM ycrnexom
okasanocb BeefieHve B 2011 r. uHCTUTYTa OMOYACMEHa
topuanyeckor npodeccun B BepnuHe. OmbyocmeH —
3TO He3aBMCUMOE 5MLO, MPU3BAHHOE Yperynuposarb
Cropbl Mexay agsokaTamu U UX KNneHTamu B npegenax
15 000 eBpo. BTO HOBOBBELEHME ObINIO MONOXUTENBHO
BOCIMPUHATO O6LLIECTBEHHOCTBLIO: B TEYEHWE NEpPBOro roga
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body increases public acceptance of the system of self-
regulation of the legal profession and the reputation of
the legal profession in general.

Another trend in Germany is increasing specialization
of lawyers (Rechtsanwélte). The complexity of different
areas of law as well as high competition on the legal
market leads to increasing numbers of specialized
Rechtsanwailte. “Specialist lawyer”(Fachanwalt) is a title
that is granted by the Bar when the Rechtsanwalt has
acquired special theoretical knowledge and practical
experience in a certain area of law (e.g. criminal law,
banking and finance law, etc). A Fachanwalt is obliged to
undergo continuing professional education. This quality
title increases not only the competitiveness of a lawyer,
but also his income: Fachanwélte earn in average 43%
more than non-specialists. The institution of specialist
lawyers in Russia could be beneficial to our Russian
colleagues.

— Is admission to the legal profession in Germany
regulated by an independent professional body or a
government authority?

— The rules of admission to the legal profession in
Germany are contained in the Federal Lawyer's Act
(Bundesrechtsanwaltsordnung), an act of federal
legislation passed by the Bundestag. Admission itself
is granted by the regional Bars. In Germany, every
Rechtsanwalt is a member of a regional Bar, which is
an independent body of the self-regulation of the legal
profession. The Bars are responsible for admitting and,
where required, withdrawal of an admission, advising
and instructing lawyers in questions of professional
obligations, monitoring the fulfillment of the professional
obligations and, sanctioning offences, etc.

— How is the quality of legal services assured in
Germany? What quality assurance mechanisms do
you consider most effective?

— Let me begin with the second question. In my opinion,
four equally important elements ensure the high quality
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omMb6yacMeH paccMoTpen 6onee Thicsun cnopoB. C Hallen
TOYKW 3PEHUSA, HAIMYME HE3ABUCUMOrO MPUMUPUTESTIBHO-
ro opraHa MoBbILLAET CTeMneHb MPU3HAHUSA OOLLECTBEH-
HOCTbIO CUCTEMbI CaMOpPErynMpoBaHnsa HOPUANHECKOM
npocpeccun 1 Crnoco6CTBYET YKPEMNMEeHUo penyTaumm
ropuanyeckon npogeccum B LEIOM.

Hpyron TeHOgeHuuen B lepMaHuUn ABRSETCA yCUNeHue
cneumanu3aumm anBokatoB. CNOXHOCTb pasfiyHbIX OT-
pacner npaea 1 BbICOKas KOHKYPEHLIMSA Ha pbIHKE lopuan-
YeCKUX YCNyr NPUBOLSAT K POCTY KOMYECTBa afBOKaToOB,
paboTarLLmx B OQHOM y3Kol cdhepe. «CneunanmampoBaH-
HbIi agBoKaT» — 3TO KBanudukauusi, npuceanBaemasi
AOBOKaTCKOW nanaTon afBokaTy rnocne Toro, Kak oH npo-
XOOUT CneumnanmanpoBaHHOE TeopeTU4eckoe oby4deHue
N NpYOBpPETAET NPAKTUHECKUIA OMbIT B ONPELENIEHHON OT-
pacnu npaea (Hanpumep, yronoBHoe, 6aHKOBCKOe U (n-
HaHCOBOE NpaBo, 1 T.4.). CneunanManpoBaHHbIN aaBokat
06513aH NOCTOSIHHO MOBbILLATL KBanudukauuo. Cneuma-
nmM3aums ABNAETCA 3HAKOM KayecTBa U YBENMUMYMBAET He
TONMbKO KOHKYPEHTOCMOCOBHOCTb afBoKaTa, HO 1 ero fo-
X0 — OH 3apabaTbiBaeT B cpegHeM Ha 43% 6osblLe CBO-
MX HecneunanManpoBaHHbIX konner. BeegeHne B Poccumn
WHCTUTYTa crneunanMsauum MoXeT ObiTb BbIrOAHbIM OJ1s
HaLLMX POCCUMNCKUX KOMJer.

— Kro ocyuwectsnfieT perynumposaHue pocTtyna
K topuanydeckon npocpeccum B N'epmaHun: HesaBucu-
MbIi OpraH Unu rocygapcTBeHHas CTpykTypa?

— [MpaBuna BCTynneHWs B OpUANYECKYO Npodeccuio
B lepmaHun onpepeneHel B depfepanbHOM 3akoHe 06
afBokaTax, npuHaToMm 6yHpectarom. lNpvem B npodpec-
CUOHarbHble pafdbl OCYLLECTBAT pernoHalnbHble afso-
KaTckue nanatbl. B MepmaHun Kaxpgpii agsokart fBnseT-
€S YNIEHOM TakoW nanatbl, KoTopas npefcTasnseT cobom
He3aBMCUMBIA camoperynupyembli opraH. AfBoKaTckue
nanatbl OTBEYaloT 3a MPUEM YNIeHOB W, ecii Heobxoam-
MO, 3a UX WUCKNIOYeHre 13 nanarhbl, AaloT KOHCyMsTaumm
W MHCTPYKLMM MO BOMpocam npodeccroHasnbHbIX 06a3a-
TeNbCTB, KOHTPONMUPYIOT BbIMOIHEHNE 3TUX 06A3aTENLCTB,
yCTaHaBNMBalOT HaKa3aHWs 3a HapyLleHus, U T.4.

— Kak ob6ecneuynBaeTcs KayecTBO HOPUANYECKUX
ycnyr B lepmaHun? Kakue mexaHuU3Mbl o6ecnevyeHust
KayectBa Bbl cuntaete Hanbonee achcheKTUBHLBIMN?

— [o3BonbTe Hayatb C oTBeTa Ha BTOpOl7I BOnpocC.
C moeln To4km 3peHUnsd, BbICOKOE Ka4eCTBO opnanv4ecknx
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of legal services: 1) only qualified professionals are
granted access to the market in legal services, 2) the
rules and responsibilities of the profession apply equally
to all members, 3) the performance of professional
obligations is monitored by independent self-regulating
bodies of the legal profession, 4) continuing professional
education of lawyers.

The quality of legal services in Germany is ensured
by means of regulation of the market of legal services
in order to protect anyone seeking legal advice from
unqualified legal advice. Generally, only members of
the Bar, i.e. Rechtsanwélte, are allowed to provide legal
advice. German Rechtsanwiélte are highly educated
legal professionals and subject to the same professional
rules, abidance by which is supervised by the Bars.
German Rechtsanwdlte are obliged to undergo further
professional training; in the case of Fachanwiilte, non-
fulfilment of this obligation is sanctioned. An unpermitted
provision of legal advice is an administrative offence
under the Legal Services Act and unauthorized use
of the professional title “Rechtsanwalt’ is a criminal
offence under the German Criminal Code. As you
can see, the German legislator is pretty serious about
preventing improper and unprofessional practices in the
legal market.

— What discussion sessions will you attend at the
St. Petersburg International Legal Forum and why do
they interest you?

— | will participate in a panel discussion “Provision
of access to justice — duty of the state or social
responsibility” and will speak on how access to justice is
ensured in Germany, a system we are proud of. Germany
ranks second in the category “Access to civil justice” in
the Rule of Law Index 2011, not least because access
to justice in Germany is guaranteed regardless of the
financial situation or nationality of the individual seeking
protection. Germany has an extensive system of state
legal aid which is considered to be the most effective way
to ensure access to justice for everyone. Rechtsanwalte
also contribute to ensuring effective access to justice.
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MEXAVHAPOQAH bt
IOPUANYECKMI GOPYM
CAHK TEPS

YCNyr 3aBUCUT OT YETbIPEX OANHAKOBO BaXKHbIX KIHOYEBbIX
3NeMeHTOB: 1) OOCTYN K PbIHKY IOPUAMYECKUX YCIyr Mo-
Jly4atoT TOMbKO KBannuUmMpoBaHHble npodeccroHarnsl;
2) npasuna npodeccMoHasnlbHON OTBETCTBEHHOCTW NpU-
MEHUMbl B PaBHOM CTEMNEHW KO BCEM MpPeAcTaBUTENsaM
npodgeccuu; 3) BbINONHEHNE NPOGECCUOHASBHBIX 0653a-
TENbCTB KOHTPONMUPYETCA He3aBUCUMbIMU CaMOperynu-
pyembiMy opraHamu; 4) IOpUCTbl MOCTOSHHO MOBbILLAIOT
KBanMukaumio.

KauecTBo topuanyeckux ycnyr B MepmaHum obecneymsa-
eTcs 3a CHET PEerynMpoBaHus pbiHKa PUANYECKUX YCIyT,
LieJTbio KOTOPOTO SIBMSIETCS 3aLLmUTa HYXXAAIOLLMXCS B HOpU-
[MYECKOM MOMOLLM JIUL, OT HEKBanMPULMPOBaHHbIX KOH-
cynsTaumii. B mpuHUMne, NpefocTaBnsiTh HOPUAUYECKUE
KOHCYmNbTaLUUM MOFYT TONMbKO YNeHbl afBOKATCKOM nana-
Thl, T.€. afBoKaTbl. HemeLkne afiBOKaTbl — 3TO BbICOKO-
06pa3oBaHHble CreumanqcTbl, KOTopble AOMKHbI Crefo-
BaTb €AVHbIM [ BCEX MPOEeCcCUMOHamNbHbIM NpaBunam,
COGIOAEHNE KOTOPbIX KOHTPOSIMPYETCS  afaBOKaTCKUMU
nanatamu. ABOKaTtbl 0653aHbl MPOXOAUTHL MOBbILLEHME
KBanMukaumm; K creuvanvavpoBaHHbIM — afBokKaTam
3@ HEBbIMNOSIHEHNE 3TOW 06S3aHHOCTU [axe MpUMEeHsIeT-
csl HakasaHve. HenpaBomepHoe npefocTaBfieHne topu-
ONYECKUX KOHCYNbTauui sIBASIETCS afMUHUCTPATMBHBIM
npaBoHapyLLeHWeM Mo 3akoHy O IOPUAMYECKMX YCryrax,
a HemnpaBOMEpHOE MCMOJSIb30BaHUe MPOECCUOHANBHOIO
HavMeHoBaHUsl «afBokat» (Rechtsanwalf) cumtaeTcs npe-
CTYNfIEHMEM COrflacHO YronoBHOMY koZekcy lepmaHuu.
Kak BuguTe, HeMeLKMii 3akoHoAaTesb JOBOMbHO CEPbE3HO
MOAXOOUT K NMPEeQoTBPALLEHMIO HEMPABOMEPHON 1 HEMpO-
dheccroHanbHOM NPaKTUKN HA PbIHKE FOPUONYHECKMX YCIIyT.

— Ha kaknx 3acepaHuax Kpyrnbix ctonoB Mex-
AyHapopgHoro HOpuanveckoro ®opyma B CaHKT-
MeTepbypre Bbl 6ygete npucyTcTtBOBaTh?

— 41 6ygy y4acteoBaTh B ANCKyccum no teme «Obecnede-
HWe JocTyna K NpaBoCyamio — 06A3aHHOCTb rocyaapcTsea
unu coumasnbHas 0683aHHOCTL?» W Oydy pacckasbiBaTb
0 TOM, Kak obecnevymsaeTcsa 3TOT focTyn B lepmMaHum —
3TO CUCTEMA, KOTOPOW Mbl ropanmcs. B penTuHre «Bepxo-
BEHCTBO 3akoHa — 2011» Halua cTpaHa 3aHMMaeT BTopoe
MeCTO B Kateropuu «[JocTyn K rpaxgaHcKoMmy npasocy-
OVI0», B 4aCTHOCTU MOTOMY, 4YTO y Hac AOCTyn K npaso-
CyOMIO rapaHTMpoBaH He3aBMCUMO OT (PUHAHCOBOro Mo-
NOXEHUA WAN HAUMOHASIbHOCTU NnLA, Hy>XAatoLerocs
B 3awmTe. B lepmaHmm xopoLlo passuta cuctema rocy-
[apCTBEHHOM IOPUAMYECKON MOMOLLM, KOTopas cHUTaeTcs
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The fees of lawyers in legal aid cases and of court-
appointed defence lawyers (Pflichtverteidiger) in criminal
cases are lower than the statutory fees under the Federal
Lawyers’ Fees Act (Rechtsanwaltsverglitungsgesetz) (in
Germany, lawyers’ fees are prescribed by law).

I will also attend the panel discussion “Uniting the
Russian legal profession — challenges for integration
to enable lawyers to work within a regulated structure”,
where the current challenges of the Russian legal
profession will be discussed. Our German colleague, the
President of the Brandenburg Regional Bar will report
about the German experience of the unification of the
lawyers from the German Democratic Republic and
Federal Republic of Germany following the unification
of Germany in the ninetieth of past century. The
German Federal Bar and the Federal Bar of the Russian
Federation have been partners for many years. We follow
the discussions regarding lawyers’ professional laws in
Russia very closely and try to support our partners in
their endeavours to unify the legal profession in Russia.
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Hanbonee apPeKTUBHbIM CNOCO60M 0becrnedeHus 4OoCTy-
na K npaBocyamio. ALBOKaTypa Takxe BHOCUT CBOW BKNag
B obecneveHne apPeKTUBHOro AOCTyna K nNpaBoCyamio.
loHOopapbl agBOKaTOB MO Aenam, paccMaTpuBaembiM Ha
YCINOBUSAX Cy6CUONPYEMON HOPUANHECKON MOMOLLM, U TO-
Hopapbl aABOKATOB, Ha3Ha4aeMbIX CyAaMu Mo YrofIOBHbIM
Jenam, HUxe CTaBOK, onpegeneHHblx B defepanbHoM 3a-
KOHE O BO3HarpaxzaeHuu 3a ycnyru agsokaTos (B [epma-
HWUW rOHOPapbl aABOKATOB onpeneneHbl 3aKOHOM).

f1 Takxe 6yny NpUCyTCTBOBATbL Ha 3acefaHun rno Teme
«O6beguHAs POCCUNCKYIO OPUONYECKYO NPOdECCU0 —
BO3MOXHbIE NMPO6nemMbl MHTerpauum, Kotopas no3sonuT
topyctaM pabotaTb B pamMKax perfiamMeHTUpoBaHHOM
CTPYKTYpbl». Ha Hem 6ynoyT ob6CyxAatbCs akTyasibHble
BOMPOCLI POCCUINCKON topuanyeckon npodpeccun. Hawu
Konnera, npe3vaeHT AgBokatckon nanatbl BpaHoeH6yp-
ra, 6ygeT AenuTbC HEeMELKKMM OMbITOM 06beauHEHNs af-
BokatoB 13 '[P n ®PI, nponsoLuedLuero nocne o6veau-
HeHusa MepmaHum B 1990-x rogax. depepancHas nanara
apsokaToB epmaHun 1 depfepansHas nanara afBoKaTos
Poccwuiickon depepaunm coTpygHUYatoT apyr ¢ Apyrom Ha
NPOTSXXEHUN MHOrMX feT. Mbl BHUMATENbHO cnegum 3a
06CyXAeHeM POCCUNCKOro 3aKOHOAATENbCTBA, perynu-
pytoLLLero BonpocCh! puanYeckon npodpeccun, u crapa-
eMcs noaaepXmeartb HalLMX NapTHEPOB B UX CTPEMITEHUN
K 06be[JMHEHNIO POCCUICKON IOPUANYECKON Npodheccuu.
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YHEBHbIE NPOTPAMMbI W METOLVKW NPENOAABAHINA
OOJKHbI BCELLEJTO OMUPATLCA HA TTIPAKTAHECKWIA OMNbIT

THE CURRICULUM AND TEACHING SHOULD BE BASED

FIRMLY IN EXPERIENCE

®penk Actunn

Frank Astill

— What emphasis should be made in current legal
education — should it be focused on practice or legal
theory?

— In my view legal education should reflect an
integration of theory and practice, with a primary focus
on practice.

The academic component, as well as covering theory and
principles, should also include a significant emphasis on
fundamental skills: communication, negotiation, problem
analysis. There should be a strong ethics component in
all stages.

The curriculum and teaching should be based firmly in
experience, making extensive use of practitioners as
teachers.
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LVPEKTOP OTAENeHNUS AUCTAHLNOHHOMO U BEYEPHEro
06pa3oBaHus YHusepcuteTa CuaHes

Director of the Law Extension Committee,
University of Sydney

— Ha yem ponxeH 6bITb cAaenaH aKLeHT B COBPEeMEH-
HOM ropuamyYeckom obpasoBaHMU? [OMKHO NN OHO
6bITb CKOHLIEHTPUPOBAHO Ha NpaKTUKe unu Teopun?

— C Moel ToYkM 3peHus, puanyeckoe 06pa3oBaHve
OOJDKHO NMpeacTaBnsaTb CO60M KOMOMHALMIO TEOPUN U MPakK-
TUKW, NPY 9TOM NPUOPUTETHOM OOIKHA ObITh NMPaKTMKa.

Akagemuyeckas cocTaBnaloLlas B OOMOMHEHNE K n3y4ye-
HUIO Teopun w”n o6LmxX NPMHUMNOB OOJDKHAa BKJKOYaTb
B ce651 B 3HA4YMTESIbHbIX 06bemMax passutne QJyH,D,aMeH-
TanbHbIX HaBbIKOB OOLLEHUS, BeOeHUs neperosopos,
aHanuTU4eCcKnx HaBblkoB. /1 Ha Bcex aTanax Heo6XxoaMMo
yoenaTtb 60nbLLOe BHUMAHWE BONpocaM 3TUKN.

Y4yebHble nporpaMmMbl U METOAUKM NpenoaaBaHns OOSK-
Hbl BCELIENO OnupaTbCs Ha NPakTUYECKU OMbIT 3a CYET
aKTMBHOIO  MPUBMEYEHUs  CreunannucToB-nNpakTUKOB
K y4e6HOMY npoueccy.
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— What legal problems do you consider to be most
important in the modern world?

— | think the broad challenge for contemporary lawyers
is to maintain law as a profession, serving clients and
the public, as well as managing a business.

The nature of dispute resolution has changed
dramatically, from reliance on courts and litigation, to
arbitration and negotiated settlements. Lawyers must
be able to work expertly, responsibly and efficiently in
environments that are not so heavily regulated by courts.

Internationally, the maintenance of trust in the rule of law
in various contexts, from terrorism to civil unrest to the
protection of rights, may be the most significant issue
and challenge.

— What sessions are you going to attend at the
Forum?

— | am looking forward to the session “Legal education:
school or technology”, in the “Law Practice Management/
Standards of the Legal Profession” stream, as well as
“Quiet revolution: how the law firm business model is
evolving” in the same stream.

Depending on the timing of sessions, several of the
“Public Law/Rule of Law” and “Litigation and Arbitration
Practice” topics are appealing, such as evidentiary issues
before international tribunals, lobbying as a profession,
and the sessions on mediation and arbitration.
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— Kakue ropugunyeckune npobnemsbl aBnsitoTcs, Ha Bawu
B3rnsg, Hambosnee BaXHbIMU B COBPEMEHHOM Mupe?

— 9 pgymato, 4To obLias Onsi COBPEMEHHbIX HpPUCTOB
npo6rnemMa 3ak/o4aeTcs B TOM, Kak COXpaHUTb MpaBo
Kak npodpeccuto 1 OOHOBPEMEHHO 06ecneynTb 3aluuTy
WHTEPEeCOB KITMEHTOB 1 06LLEeCTBa, a Takxe 3EKTUBHO
ynpaensiTb CBOMM GU3HECOM.

XapakTtep npolenypbl yperynmpoBaHusi ClopoB N3MeHMI-
Csl KOPEHHLIM 06PA30M: €CNM paHblLle CTOPOHLI nonara-
JIUCb Ha Ccyfpl, CTPEMUIIUCH YPETYNNPOBaThL pasHornacus
B CygebHOM nopsiike, TO cemnyac 6onblie npuberarT
K MeperoBopamMm W TPeTENCKUM pasbupaTenbcream. Te-
nepb PUCTLI JOMKHLI paboTaTb NPOGECCUOHANBHO, OT-
BETCTBEHHO U 3(P(EKTUBHO B OOGCTAHOBKE OTCYTCTBUS
XKECTKOrO PerynmpoBaHns CO CTOPOHbI CYLO0B.

Bo Bcem mupe camyto 605bLUYO0 NPO6IEMY U CIIOXHOCTb
MOXEeT npeacTaBnsaTb NOAAEpXaHWe Bepbl B BEPXOBEH-
CTBO 3aKOHa B CaMbIX pa3HbIX CUTyaLuusx: OT Teppopusma
U rpaxkgaHckmx 6ecnopsagkoB A0 3aluuThl Npas.

— Kakune cekuuu Bbl nnaHupyeTe noceTutb Ha ¢po-
pyme?

— 91 ¢ HTepecoM XAy AUCKYCCURN, KOoTopble 6yayT npo-
BOOMTLCA Ha 3acefaHusax rno temam «fOpuamyeckoe 06-
pasoBaHue: LUKofa WNM TexHonorua» u «YnpasneHue
topuanyeckon npaktukon / CraHpapTbl tOpUOMHECKOWN
npogeccun» no HanpasneHUo «Tnuxas peBoNioLma — Kak
pa3suBaeTcs 6U3HEC-MOAENb PUANYECKON DUPMBbI».

B 3aBMCMMOCTM OT pacnucaHus 3acefaHuin, MHe 6bif1o 6bl
WHTEPECHO MPUHATb y4acTue B OOGCYXAEHWM pspa Tem,
Hanpumep «[y6nnyHoe npaeo / BepxOBEHCTBO 3aKoHa»
n «CygebHas 1 apbutpaxHasa npaktuka». B yactHocTw,
MEHS MHTEPECYIOT BOMPOCHI [0OKa3blBaHUA B MeXAyHa-
poaHbIX cygax, no66uamMa Kak ropuandeckon npogeccum,
a TaKxe Megmaumm n TpeTenckmx pasomnparenbCcTB.
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CNOPbI O MECTOHAXOXAEHWIA TTAMATHIKOB
KVITbTYPbI JOJIXHbI PELLIATECA B MEPETOBOPAX,
MAKCMAJTbHO YOAJNEHHbBIX OT NOJINTUKI

DISPUTES OVER THE HOME OF CULTURAL TREASURES
SHOULD BE HANDLED BY NEGOTIATIONS HELD AS FAR
AWAY AS POSSIBLE FROM POLITICS

The St. Petersburg International Legal Forum will hold
a few round tables on legal regulation in the fields of
culture and art. The discussion questions are very topical
not only for Russia but also for many foreign states and
international organisations. The issues have been the
cause of much debate and would certainly benefit from
serious legal thought. We spoke to the director of the
State Hermitage Museum, Mikhail Piotrovsky.

— Mikhail Borisovich, art is the realm of freedom
where there are no boundaries but only subjective
perception. Can the law regulate it?

— Of course the law can regulate the realm of art. Even
though it be understood that the artist only reflects and
records the will of God and does not create, there is
the issue of copyright which, on one hand, protects the
rights of artists and, on the other, limits the accessibility
of art. A more important question, it seems to me, is
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Mikhail Piotrovsky

MuotpoBckuit Muxaun bopucosuy

[npekTop F0CyAapCTBEHHOMO ApMuUTaxa

Director, The State Hermitage Museum

Ha lMetepbyprckom MexayHapogHom KOpyandeckom Do-
pyme 6yaeT npoBeAeHO Tpu KPYrfibIX CTOsa, NOCBSALLEH-
HbIX PaBoOBOMY PErynpoBaHuio B 0651aCTU Ky/bTypbl
U uckycctBa. Borpockl, BbIHECEHHbIE Ha 06CyXAeHue,
SIBJISIOTCA KpaviHe akTyasibHbIMU He Tonbko A5 Poceuu,
HO U 411 MHOMMX 3apy6exXHbIX rocyAapcTB U MexayHa-
POAHBIX opraHn3aynii, BbI3bIBAOT MHOXECTBO AUCKYCCUM
u, 6e3yCriI0BHO, HYXX[AaroTCs B MPaBUIIbHOM HOPUANHECKOM
ocmbicrieHnn. O6 3Tux npobrnemax Mbl robecenoBaiv
C reHepasibHbIM aupeKkTopom ocynapcTBeHHoro SpmuTa-
xa Muxaunom Bopucosndem NMMOTPOBCKUM.

— Muxaun Bopucosu4, MICKyccTBO — 3TO cpepa CBO-
6opbl, e HET rpaHul, a ecTb Jilib CYyObEeKTUBHOE
BocnpusaTue. MoxxeTt nu npaeo perynupoBaTb ee?

— KOHEe4HO, MpaBO MOXET perynuposartb cpepy MCKYyC-
cTBa. XOTH MOHATHO, YTO XYOOXHMK TOMbKO BblpaxkaeT
Bonto Bora v 3anucbiBaeT ee, a He TBOPWT, CyLLECTBYeT
npo6rneMa aBTOPCKMX Mpas, KOTopas, C OOHOM CTOpO-
Hbl, 3alLMLLAET npasa co3aaTenen, a ¢ apyroin — orpa-
HMWYMBAET [OOCTYM foAeit K UCKYcCTBy. Boree BaXHbIM
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offence. Specifically, to what extent may a metaphor or
image offend an individual person? Matters here are not
entirely clear, but they need to be, because suddenly
there are too many people who are unable or unwilling
to understand metaphorical language.

— Is there a place in the law for the term sacrilege?
Could it become a legal principle?

— | think the word sacrilege is too emotional. The
word offence would be quite acceptable for legislation,
provided it were given a proper legal definition.

— Where does the balance lie between freedom
of speech and self-expression and respect for the
religious and moral feelings of others?

— That balance is determined by the cultural level of
free people in a free society.

— Are there any examples of impermissible or unlawful
exhibits or objects of art?

— What constitutes an impermissible or unlawful exhibit
is different for different places and times. That, as | have
already said, is determined by society’s level of culture
and education. The main thing is that any awkward
moment should be correctly captured in law.

— Violent disorder is not unknown at exhibitions
with religious themes (e.g. Caution: Religion and
Cosmopolitan Icons). Doesn’t it end up that unless
the law does something such attacks continue as a
reaction to provocation?

— Exhibitions have been and will be attacked until such
time as there is a legal definition of the means of protecting
freedom of speech and where that protection ends.

— Russia has decided that cultural treasures whose
purpose s religious should be handed back to religious
organisations. Do you agree with that decision?

— As for cultural treasures whose purpose is religious,
the question should be not about handing back but
handing over. | would like to point out that many religious
objects were not only confiscated from their owners but
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BOMPOCOM, KakK MHe KaXeTcsl, fBNSeTCs OCKOpOfeHue,
a MMEeHHO: B KakoW cTerneHu metadopa nnm obpas Moryt
OCKOPOMATb KOHKPETHOrO YenoBeka. 34ecb HeT MOSIHOW
SICHOCTU, @ OHa HYXHa, MOTOMY 4YTO B MUPE CTarno ChuLL-
KOM MHOro ntofier, KoTopble He MOHUMAIOT UMK He XOTAT
noHMMaTb MeTadopu4ecKkni A3bIK.

— EcTb N1 B 3aKOHE MECTO TEPMUHY «KOLLYHCTBO»?
Mo>xeT i1 OH cTaTb HOPUAUYECKUM B NpUHUUNE?

— [ymato, 4TO CIOBO «KOLLYHCTBO» CIIMLLKOM 3MOLMO-
HanbHO, a «0CKOp6EeHNe» 6bI10 6bl BNOMHE NPUEMAEMO
015 3aKoHoJaTenbCTBa, €CNN AaTb MYy XOpoLlee puam-
Yyeckoe onpepeneHuve.

— Kak HariTM npaBuibHbIN 6anaHc MeXxpy cBo6oaown
CcqioBa U caMOBbIPaXkeHusi U yBakeHueMm K pesimrmos-
HbIM U HPAaBCTBEHHbIM YyBCTBaM APYrux?

— Takon 6anaHc onpepensieTcs KynsTYpPHbIM YPOBHEM
CBOOOOHbIX N0Aen B cBOOOAHOM 06LLIECTBE.

— Ectb nin npuMepbl HeA03BOJIEHHbIX, MPOTUBOMNpPaB-
HbIX BbICTABOK U nNpeamMmeToB MCKVCCTBa?

— Hepo3BoneHHOCTb 1 NPOTUBOMNPABHOCTL BbICTABOK Obl-
BaeT pa3HOW B pasHbIX MecTax U B pas3Hoe BpPems, 3TO,
Kak s yXe ckasas, Onpefensercs YPOBHEM KymbTypbl
1 obpaszoBaHHOCTK obLuecTBa. [MaBHoOe, 4TOObl OCTpble
MOMEHTbI ObIIY FPaMOTHO 0CPOPMIIEHbI LOPUZNHECKMU.

— Hepepkun norpombl BbICTaBOK Ha penurnos-
Hble TeMmbl (Hanpumep, «OCTOPOXHO: penurusa»,
Cosmopolitan Icons). He nonyuuTcs nu, 4To B OTCYT-
CTBME NPaBOBOro Noss NOrpomMbl 6yAyT NPOAOMKATb-
Cfl KaK peakuusi Ha NPoBoOKaLuio?

— [llorpomel BbICTaBOK 6bIV 1 6ydyT OO Tex nop, rnoka
IopuanMyeckn He 6ynyT ornpefeneHbl cpefcTsa 3alnTbl
€cBO6O[bI CioBa U Npefesbl 3TOM 3aLmThbl.

— B Poccum KynbTypHble LIeHHOCTU PeNIMrMo3HOro Ha-
3Ha4Y€eHUs peLleHOo BO3BPaTUTb PEJIMTMO3HbIM OpraHum-
3auusam. CornacHbl v Bbl ¢ Takum pewieHnem?

— Y70 KacaeTcsi Bonpoca BO3BPaLLEHUs KYIbTYPHbIX LiEH-
HOCTE PEenUrMo3HOro HasHauyeHusl, peyb JoMKHA WATU
He O BO3BpalleHuW, a o mnepegade. Xovy OTMETUTb, YTO
MHOT1e NpeaMeTbl KyfbTa 6biiv He TONbKO U3bsiThbl U3 COB-
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also removed to another sphere of use, i.e. they lost
their religious functions and became objects of culture.
Before such objects can be returned to their owners we
must agree how to preserve their cultural functions in
parallel to their religious ones. To a person of sense and
culture that issue would not be difficult to resolve.

— Presumably these matters have a bearing on
the deeper global problem of maintaining cultural
heritage?

— Yes. All over the world there are unending disputes
and litigation between states over the ownership of
cultural objects. Russia is not alone in that.

| believe disputes over the home of cultural treasures
should be handled by negotiations held as far away as
possible from politics. The search for solutions must not
forget the cultural value of the objects at the centre of
conflicts: to put ownership, emotions and the thirst for
revenge at the forefront is fundamentally wrong. The
fate of the Schneersohn library and archive must be
decided having regard to Russian sovereignty and the
huge damage which has been done already to cultural
relations between museums in Russia and the USA
which have nothing whatever to do with Schneersohn’s
inheritance.

— During the Forum it is planned to discuss a topic
“Legal Aspects of the Restoration and Reconstruction
of Objects of Historical and Cultural Heritage”. Why
was restoration chosen as one of the main areas of
discussion?

— Any restoration or use of cultural treasures should be
subject to a great number of constraints. That is usual
practice. Restoration maintains the value of a cultural
object for a long time and increases its capitalisation.
Such constraints exist everywhere in the world but
they need to be properly specified and their purpose
must be to preserve culture rather than show off some
bureaucrat’s power. Establishing a system of constraints
to match today’s realities is now, in fact, a priority for
both art experts and lawyers.
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CTBEHHOCTU, HO 1 NepeMeLLieHbl B ApYryto cepy 6biToBa-
HUS, T.e. yTpaTuUIIM CBOV PENUTMO3HbIE (DYHKLIMU U CTanm
o6bekTaMu KynbsTypbl. Mepen TeM Kak Bo3BpallaTh Takue
npeaMeTbl BnadenbLam, He06X0AMMO JOrOBOPUTLCS O CO-
XpaHeHUn 3TUMU NpeaMeTaMm KynbTYPHbIX (YHKLWIA Hapsi-
LIy C pyUTYyarnbHbIMU. Y pasyMHOro 1 KyJbTYPHOMO YenoBeka
yperynmpoBaHue 3Toro Bonpoca He BbI30BET NPOGeM.

— HaBepHoe, 3T Bonpocbl ynuparwTcs B 6Gonee
rno6anbHyl0 npo6sieMy COXPaHHOCTU KyJIbTYPHOro
Hacnepgua?

— [a, no BceMmy Mupy cendac ngyt 6€CKOHEeYHbIe Cropbl
1 pasbuparensctea Mexay rocygapcrtesamm 0 CO6CTBEH-
HOCTU Ha Te U NHble 06BEKTLI KYNbTYpbl. Poccus 3gech
He oOMHOKa.

$1 cumTalo, YTO CNopbl O MECTOHAXOXAEHUN MaMATHUKOB
KYNbTypbl [OMKHbI peLlatbcsi B Neperosopax, Makcu-
ManbHO ypaneHHbIX OT MONUTUKU. B nowvcke pelueHun
Hemnb3s 3a6bIBaTh O KYNLTYPHOW LIEHHOCTU TEX OOBLEKTOB,
BOKPYI KOTOPbIX Pasropeniucb KOHMMUKTLI, a BbIHOCUTL
Ha nepBbIr NnaH npasa COOGCTBEHHOCTU, SMOLIMKN U XaX-
Oy peBaHWwa — B KOpHe HeBepHo. Cyabba 61M6nmMoTekun
n apxusa LLIHeepcoHa fonmkHa peLuaTbCsi C y4eToM cyBe-
peHuTeta Poccum u TOro orpomHoro yuiep6a, Kotopbiv
HaHeceH cerofHs KyrnbTypHbIM CBA3sSM My3eeB Poccuum
n CLLA, HMKakoro OTHOLLEHMS K Npo6ieMe HacnegoBaHus
nmyLecTsa LLIHeeepcoHa He nMmetoLL M.

— Ha ®opyme 3annaHupoBaH KpPyribin CTOM, NOCBS-
weHHbI Teme «[paBoBble acneKkTbl pecTaBpauun v
PEKOHCTPYKLUN O6bEKTOB UCTOPUKO-KYJILTYPHOIO Ha-
cnepus». Noyemy pecTtaBpauus Bbi6paHa B KayecTBe
O[HOW U3 OCHOBHbIX TEM 06CYXAEeHUA?

— Bcsikasi pectaBpauusi U UCMONb30BaHWE MaMSTHUKOB
LOMKHbI MOOYMHSATECS GOMbLUOMY KOSIMYECTBY OrpaHu-
YyeHu. ATO HopMasbHas MpakTuka. Begb pectaBpauus
MO3BOJISIET Ha [ONroe BPEMsl COXPaHsiTb LEHHOCTb na-
MSITHMKOB U MOBbILLAET WX Kanutanu3auuio. Mopo6Hble
OrpaHnyeHunst CyLLLeCTBYOT BO BCEM MUPE, HO OHU [OJIXK-
Hbl 6bITb FPAMOTHO MPOMUCaHBI, U UX LieSbio AOSKHO 6biTh
COXpaHeHVe NamMsTHYKOB, a He MposiBfieHue Bractu 6io-
pokpaTtoB. CoafgaHne CUCTEMbl OFpaHUYeHUiA, COOTBET-
CTBYIOLLMX CErOfHSLLHUM peanusiM, U sIBMSeTcs ceivac
nepBooYepenHoN 3afaqert, UICKyCCTBOBEAYECKOW U topu-
LNYECKON OHOBPEMEHHO.
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Heyno0HO NoNb30BaThCA
OymMa)KHOM Bepcuen?

Tenepb xypHanbl sgatenbckoin rpynnbl «3AKOH»
OOCTYMHbI B 9/IEKTPOHHOM Buae!

Jlioboin xypHan nnu cratbio B chopmate PDF
MOXHO KYMuUTb B UHTEPHET-MarasuHe

www.igzakon.ru

* ApxusHblii otaen Metropolitan Life Insurance Co., Hbio-Vlopk, 1907.
McTounuk: Early Office Museum Archives

3AKOH

N3OATEJIbCKAA MPYTIMA
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<2 KPYITbIN CTOJ1 / ROUND TABLE OF DISCUSSION

NHCTPYMEHTbI NPOTUBOLEIHCTBISA KOPPYNLUK

MEXOYHAPOOHbIE MEXAHU3MbI
B COEPE bOPbbbl C KOPPYILNEW:
OYBJTNPOBAHWE

N BSAUMOJOMNONHAEMOCTb

INTERNATIONAL ANTI-CORRUPTION
MECHANISMS: DUPLICATION AND
TPABHIKOB COMPLEMENTARITY

Makcum Anexcanpposu In the fight against corruption the world currently has one universal
SaMecTTen MUHCTpa mechanism (the UN Convention against Corruption (UNCAC)
ocTULMK Poccuitckon implementation review group) and a large number of regional (the
DenepaLnm Group of States against Corruption (GRECO)) and special mechanisms
Maxim Travnikov (the OECD Working Group, the Financial Action Task Force on Money
Deputy Minister of Justice Laundering (FATF)). Some are based on international treaties while the
of the Russian Federation others are political initiatives (G20). Certain (but not all) mechanisms

incorporate procedures for implementation monitoring. Most serve
primarily to enable party-states to arrive at agreed positions.

The international monitoring mechanisms are called upon to ensure
effective application of the law based on a uniform understanding of the
conventions. However, their work is frequently affected by subjective
political factors, while the demands of one set of instruments may
collide with states’ obligations under other treaties or other formats.
The governments of many countries find themselves confronted
with similar questions which demand answers. How can regulatory
duplication and collisions be avoided? How can disparate formats be
made complementary? Is it right to speak of a hierarchy of political
and legal anti-corruption obligations? What role is there for the
International Anti-Corruption Academy? What are the difficulties
of applying the law? What can private legal practice offer in the
fight against corruption? What corporate and inter-corporate anti-
corruption measures are most effective?

The third St. Petersburg International Legal Forum round table on Anti-
Corruption Instruments will be devoted to the search for answers.
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B HacTosilee BpemMs B Mupe CyLLEeCTBYeT yHuBepcalsib-
HbIn MexaHnam ([pynna no o630py BbINOfHEHWs KOH-
BeHumMn OOH npoTtus koppynummn (KMK)) 1 6onbLuoe ko-
nM4ecTBO pervoHanbHbIX (Mpynna rocygapcTs no 6opbbe
¢ koppynuuern — MPEKO) n cneumanbHbiX MEXaHW3MOB
(Paboyas rpynna O3CP, pynna pa3paboTku dmHaHCo-
BbIX Mep 60pbbbl C OTMbIBaHNeM geHer — GATD) B coe-
pe 60pbbbl ¢ koppynuuein. OgHM OENCTBYIOT Ha OCHOBE
MeXAyHapoHbIX [OrOBOPOB, Apyrne — B Ka4vecTse Mo-
nMTUYeCKon uHMumatuebl («Ipynna 20»). HekoTopble
MexaHn3Mbl (HO He BCE) BK/4alT npouedypbl MOHM-
TOpWUHra CobmoaeHUsa NPUHATLIX 06sa3aTenscTB. W abco-
NIOTHOE GONBLUMHCTBO CryXaTt B MepByl0 o4epenb A1
BbIpabOTKN COrnacoBaHHOM MO3NLMN 3anNHTEPECOBaHHbIX
rocyfapCTB-4eHOB.

MexaHn3Mmbl, AerCTBYOLME HAa 6a3e KOHBEHLNIA U ApYruxX
[OroBopoB, Kak npasuso, npegycMarpusaloT obsa3aTernb-
CTBa rocyfapcTs Mo YCTAHOBIEHUIO B CBOEM 3aKoHoAa-
TeNbCTBE YrofloBHOMW, MPaXAaHCKo-NpaBoBOM U agMUHU-
CTpaTVBHOM OTBETCTBEHHOCTW 3a orpeferneHHble Bufbl
KOPPYMLUMOHHBLIX NPECTYMNEeHNA, COBEPLUEHHbIX (nnye-
CKUMW UNW tOpUANYECKUMY nuuamu. INMpn 3ToM HeKoTopble
BUObl OESHUA KPUMUHANU3NPYIOTCS Cpasdy HECKONbKUMU
MeXAyHapo4HO-MpaBoBbIMM AOKyMeHTamu. OxBatbiBas
3a4acTylo OOMH W TOT Xe Kpyr rocyfapcTts, [OroBOpbI
HepeOoko AalT HecoBnagaroLne ornpeneneHnst Koppyn-
LMOHHBIX gencTBui. OTAMYMSA yCUNMBAKOTCA NpY UMMe-
MeHTaLUn COOTBETCTBYIOLLMX [OrOBOPHbLIX MOMOXEHNA B
HaumoHansHoM 3akoHopgaTenibctee. OCO6EHHO 3amMeTHO
3TO NpW CPaBHEHUUN pasnnyHbIX cuctem npaea. CynebHas
npakTuKa TakXe BHOCWUT CBOW BKaf B (hOpMUpOBaHue
VMHOMBMAYaNbHOro NpaBoNPYMEHEHNS Ha NepBbI B3rNA4
cornacoBaHHbIX rnpasus. [1py 3TOM HEKOTOpbIE HEMsoXo
3apekoMeHfoBaBLUMe cebsi B OTAeSNbHbIX rocyaapcTeax
noaxofbl 0KasbIBatOTCA C TPYAOM NPUMEHUMbBIMW NMPU KX
nepeHoce Ha MHOCTPaHHYIO MOYBY (Hanpumep, yronoBHas
OTBETCTBEHHOCTb OPUANYECKUX NUL, KpYMUHanNM3auums
obeLlaHns 1 NPeasiokKeHns B3ATKM 1 Ap.).

O6ecneunBate 3PPEKTUBHOCTL MPABOMPUMEHEHNS Ha
OCHOBE eAMHO06pPa3HOro MOHMMaHWUA TPeOGOBaHUA KOH-
BEHUMA Npu3BaHbl MeXAyHapoOHble MOHUTOPUHIOBbIE
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MeXaHU3Mbl, OfHaKo paboTa HEKOTOPbIX M3 HUX 4acTo
HaxoAUTCS NOL BAUSIHAEM CYGbEKTUBHBIX MONIUTUHECKUX
06CTOATENLCTB, & TPE6OBaHUSI B paMKax OOHWX WHCTPY-
MEHTOB MOTYT BCTyNaTh B KOHIIMKT C 06513aTeSIbCTBaMu
rocyfapcTB no Apyrvm fOroBopam 1 oopMaTam.

Poccuss (kak v pgpyrne rocygapctsa) nepuognyecku
NPOXOAUT MOHUTOPUHI MO PasnuyHbIM  MeXAyHapon-
HbIM WHCTpPyMeHTaM. Y4uTbiBas, 4TO NpOTMBOLENCTBUE
KOPPYNUUX OOMKHO MPOUCXOAUTb HE TOMbKO Ha BHYT-
purocygapCTtBEHHOM YpPOBHE, HO W OCYLLECTBASATLCH B
MeXAyHapoOHOM B3auUMOAENCTBUM, aKTyallbHO CcpaB-
HEHVE POCCUMCKON MPaKTUKM C 3apybeXHbiM OMbITOM
NPUMEHEHUS aHTUKOPPYMLMOHHOIO 3aKoHOOATeNbCTBa,
COMOCTaBfieHNe C POCCUNCKON pearibHOCTbIO MpUHUMae-
MbIX 32 py6eXXoM Mep Mo COBEPLLUEHCTBOBAHMIO KOopriopa-
TMBHOMO YrpaBfieHNss C TOYKN 3peHnst NpoTUBOAENCTBUSA
KOPPYNUUM B KOMMaHMsAX (Tak Ha3biBaEMbIE «MPOrpamMmbl
aMHUCTUN» AN pabOTHUKOB KOPMopaTMBHOIMO CEeKTopa,
npakTuka NnpuBReYeHns IpPUaNYEeCcKnX nuL, K OTBETCTBEH-
HOCTW, co3gaHWe noAapasfefieHur, OTBETCTBEHHbIX 3a
NPOMUNaKTUKy KOPPYMNLUMOHHBLIX U UHbIX MpaBoOHapyLue-
HWI, MPUHATME NPaBOBbIX akTOB O BHYTPEHHEM ayauTe B
Ny6SIMYHbIX KOMMAHUSAX, O PacKpbITUM MOTEHLMASNbHOro
KOH(OSIKTa UHTEPECOB).

Mepen npasuTensCTBaMM MHOIMX CTPaH BCTAKOT CXOAHbIE
BOMpOChI, TpebytoLLme peLleHus. Kak nséexarts gyonmpo-
BaHMA W KONMU3WUA B perynuposaHnm? Kak obecneynTb
B3aMMOZOMOSIHAEMOCTb pasnmyHbix hopmatoB? MOoXHO
11 TOBOPUTL 06 Mepapxmm NOIUTUHECKNX U HOPUONYHECKNX
0653aTenLCTB B chepe 60pbObl C Koppynumen? Kakyto
porb B 9TOM BOMpoce MOXeT cbirpaTe MexayHapopHas
aHTUKOPPYNUMOHHAas akagemuna? B 4eM COCTOAT CMOXHO-
CTU npaBonpumMeHeHns? KakoBbl NepcrekTuBbl HYacTHOW
IOPMANYECKON NPaKTMKM No 6opbbe ¢ koppynumen? Kakue
Mepbl Hanbonee ahPeKTNBHbI B 60pb6e C Koppynumern Ha
KOPNOpaTUBHOM M MEXKOPNOpaTUBHOM ypoBHE?

[Moncky oTBeToB OGydeT MOCBALLEH KPYrbld CTON «WH-
CTPYMEHTbI MPOTUBOJENCTBUS  KOPPYMLUUN», KOTOPbLIN
nponpet B pamkax lll MNetepbyprckoro MexayHapoaHoro
Opnanyeckoro ®opyma.
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KPYITIbIA CTOJ1 / ROUND TABLE OF DISCUSSION
Pa3BuTHE KOHKYPEHTHOr0 3aKOHOAATENbCTBA B COBPEMEHHOM MUPE: ONbIT Poccuu 1 3apy6exHbiX cTpaH

O CTPATEIAW PASBUTIUA
AHTUMOHOMOJIbHOI 0
PETYITNPOBAHIAA

HA 2013-2024 TObl

ANTIMONOPOLY REGULATION
DEVELOPMENT STRATEGY
APTEMbEB 20 1 3_2024

Wropb HOpbesuy
pykosoautenb ®AC Poccuu

_ December 2012 saw the adoption of the “Developing competition
Igor Artemiev and improving antimonopoly policy” Road Map which includes many

Head of the Federal and various tasks and actions intended to develop competition in the
A;’Zmo’?"p"/y Service regions and create an attractive climate for investment. The Road Map
or Russia

replaces a Russian competition development programme which was
a complete failure.

To achieve the tasks set out in the Road Map, the Russian Federal
Antimonopoly Service (FAS) must go beyond its protective function
and take systemic macroeconomic measures to give the Russian
economy alegal and institutional regime which will boost competition.
Today our antimonopoly legislation is largely European, though it
also contains other elements of global antimonopoly best practice,
e.g. North American antitrust law on cartels. We are currently ranked
17, according to Global Competition Review, in international ratings
of antimonopoly agencies in terms of maturity of legislation and
effectiveness of the application of antimonopoly law and we are not
content to let matters rest there. We aim to make the top ten best
antimonopoly agencies in the world, but to do so we will have to make
further great strides.

In advance of the Forum we would like to share our plans to continue to
enhance antimonopoly legislation by drawing on global best practice.
Some of those efforts are described this article.

70

Loaded: 15-07-2025 PMt 23:11:16

‘ 7 n N70.077 inddA 70 NnNA NS 12 AA7



MEXAVHAPQAH bt
IOPUANYECKMI GOPYM
c TED

B pekabpe 2012 r. 6bIn npuHATa [OPOXHaAs Kaprta
«Pa3BuTne KOHKypeHUun 1 COoBepLUEHCTBOBAHME aHTU-
MOHOMOMLHOM MOMAUTUKK», KOTopas npegycmarpusaeT
peanusaumio 605bLLIOro KOMMeKca pasHonaaHoBbIX 3a-
had n MeponpusaTUn, HanpaBlieHHbIX Ha Pa3BUTUE KOH-
KypeHUMn B pervoHax v cosfaHve MnpuBfeKkaTenbHoro
MHBECTULUMOHHOIO Knumata. OHa npuwina Ha CMeHy no-
TepnesLUen pracko nporpaMme pasBuUTUS KOHKYPEHLUN
B Poccun.

Onsa peanusaumy NOCTaBfEHHbIX B OOPOXHOW KapTe 3a-
na4 ®AC Poccum Heo6xoaMMO BbIATY 3a Npenenbl UCnoJ-
HEHWs1 OXPaHUTENbHOM PYHKLUKN 1 NMEPENTH K peanmaaumm
MepPONPUATUNA CUCTEMHOIO MakKpPO3SKOHOMMUYECKOrO Xapak-
Tepa, KoTopble A0MKHbI NPUBECTU K (DOPMUPOBAHUIO NPO-
KOHKYPEHTHOIO NPaBoOBOro Y MHCTUTYLIMOHANIBHOIO pPeXu-
Ma B POCCUCKOWN 3KOHOMMUKE.

B nocnegHve ropbl 3asepLumnock HOpMMpOBaHue 3a-
KOHOofaTenbHOW 6a3bl B 06/1aCTU 3aLUUTbl KOHKYPEHLNN.
CerogHs Halle aHTMMOHOMOJIbHOE 3aKOHOAATeNIbCTBO —
BO MHOIOM €BpOMNENCKOoe, HO COOEepXUT B cebe 1 apyrue
Ny4Lne MUpPOBbIe aHTVMOHOMOJbHbIE MPaKTUKK, Hanpu-
Mep ceBepoaMepuKaHCKyo NpakTuKy 60pbbbl C KapTens-
mun. CerogHsa Poccust n degepanbHas aHTMMOHOMNOMbHASA
cnyxo6a 3aHumMaroT 17-e MecTo B MeXAyHapoOHOM peMn-
TUHre aHTUMOHOMOJSbHBLIX BEAOMCTB MO pas3BUTOCTU 3a-
KOHofaTenbCTBa N 3PIMEKTUBHOCTM €ro NMPUMEHEHNs Mo
Bepcun napaHns «BcemMupHbIn 0630p MO KOHKYPEHLMUN»,
M Mbl HE HaMepeHbl Ha 3TOM OcCTaHasnuBaTbcA. Hawa
Leflb — BONTU B OECATKY NyYLLMX aHTVMOHOMOJbHbIX Be-
OOMCTB MUpa, HO A 9TOro HaMm NPeAcTouT caenaTth eLle
HECKONbKO 60MbLUNX LLIaros.

XopoLlo 3apekomMeHoBan ceba UHCTUTYT npegynpexgae-
HUS U NPefoCTEPEXEHNs, KOTOPbLIA NOSABUIICA B Hallen
npakTuke C BBEAEHVWEeM TPEeTbero aHTMMOHOMOSIbHOro
naketa. B 2012 r. ®AC Poccuu HanpaBuna B agpec Xxo-
3ancTBYIOLWLMX cyobekToB 1423 npepynpexpaeHus. U tpm
4YeTBEPTU U3 HUX ObIM MOSIHOCTLIO UCMOSIHEHBI, a Hera-
TMBHbIE NOCNEACTBUA A1 KOHKYPEHLMN YCTPaHeHbl. ITO
BbICOKMWI NMokasaresib, U Mbl FOTOBbI PACNpOCTPaHUTL Mpu-
MeHeHue npenynpexneHnii Ha aHTUKOHKYPEHTHbIe aKTbl
M OencTBns nyoernmMyHo-NpaBoBbIX 06pa30BaHNA, a Takxe
Ha HeJO6POCOBECTHYIO KOHKYPEHLIMIO.

MbI npopokaem paboTy Haf CHYXKEHMEM YucCha NINLLIHUX
afMUHUCTPaTUBHBIX 6apbepoB Ana 6usHeca. B mapte
aToro ropa locypapcteeHHas [yma PD B nepBoM YTeHUn
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opobpuna 3akoHOMNPOEKT 06 OTMEeHe YBeOOMUTESIbHOro
koHTpona ®AC Poccum ans psga CAenok 3KOHOMUYECKOW
KOHLUeHTpaumn. Tenepb paspelleHve BefoMcTea Tpeoby-
eTcsl TONMbKO ANS CAENOK KOMMaHWi, CTOMMOCTb OOLLIMX
aKTUBOB KOTOPbIX MpeBbIaeT 7 MApA pyb., a rogosas
Bblpy4yka Bbiwe 10 mnpa py6. Opyrue coenku He umetot
3HAYUTENBHOrO BIUSHUS Ha KOHKYPEeHUMIo, U KX corna-
coBaHve SBnAeTCA afMUHUCTPaTUBHbLIM 6apbepoM [Anf
6usHeca.

OTmMeHa yBeOOMMUTENbHOrO KOHTPOMA OT4yacTu oTpa-
XaeT XenaHWe COCpepoToYUTbC Ha 6ornee KpymHbIX
jenax — genax He U3NYECKMX, a IPUaNYeCcKNX nuy,.
Heo6xogMMo HanpaeBuTb Halle BHUMaHWE Ha KpynHble
KOMMNaHu1, OEWCTBUS KOTOPbIX MOFYT HaHeCTU cylie-
CTBEHHbIV Bpe ManoMy 1 cpegHemy 6usHecy u yuep6
SKOHOMWKE CTpaHbl.

CyuwlecTtBytowlas cerogHa cuctema obssatenscts OAC
3acTaBfseT Hac pearmpoBaTb Ha Xanoby cagoBOAYECKO-
ro koonepaTnea UnNn gaxe oTAENbHOro Ja4HUKa, KOTOPbI
He MOXET MOAKII0HYNTE CBOM YHaCTOK K 3N1EKTPOCETU. DTO
06ycnosneHo TeMm, 4Yto fo 2004 r. Borpocsl npas noTpe-
oéuTenen pewlanncb B TECHOM B3anmogencteum ¢ MuHu-
CTEPCTBOM aHTUMOHOMONbHOW MONUTUKKU, NpefLlecTBEH-
Hukom ®AC Poccumn. B 2004 r. 3Ty cBfi3b pasopsanu,
1, HecmoTps Ha yeunus CaHanugHaasopa v 3atem Pocno-
TpebHaasopa, BO3HWKNA CUTyaLmsi, Npu KOTOpou ¢uau-
Yyeckue nuua okasanucb HesalwmLeHHbIMY nepeg uLoM
KPYMHbIX MOHOMOMUI, NPEeXae BCero eCTeCTBEHHbIX. [loa-
KIOUYUTBCS K rasy Uinmn anekKTpu4ecTBy B perMoHax okasa-
J10Cb NMPaKTUYECKN HEBO3MOXHO. [109TOMY €XerogHo Mbl
BeJeM 6oree ThiCaYM Oen, Kacawolmxcs npobnemM nog-
KITHOYEHUS K 3NEKTPOCeTsM AadHbIX KOonepaTueoB, cafo-
BbIX Y4aCTKOB U T.A., XOTS1 MOIMX 6bl 3aHMMATbCS ropasao
6onee BaXHbIMU A1 3KOHOMWKM CTpaHbl Adenamu, Ka-
CaloLLMMUCA TEX XKe KPYMNHENLLMX MOHOMoNun. Nostomy B
CTtpaTterum pasBuTns aHTUMOHOMOJBHOrO PErynMpoBaHns
B Poccuiickon ®egepaumm Ha nepuog 2013-2024 rr. Mbl
OTMETUNN Hallle CTPEMSIEHME YITU OT Oefl, KacaroLmxcs
yuiemneHuns npae NOTpebuTenen, HoO He 3aTparnearLLmnX
KOHKYPEHLMIO B LIENIOM.

Hawm npegctout y6eauts MNpasutensctBo P® B He06X0-
ONMOCTU nepe3anycTutb pedopMbl B cdrepax XenesHo-
OOPOXHOIMO M MOPCKOro TpaHcrnopTa, MOYTOBOM CBA3M,
3M1EKTPOCBA3N, ANEKTPOIHEPreTUKN — ITO UHPPaCTPYK-
Typa, BOKpYr KOTOpPOW MOTOM hopMupyeTcs 1 nNpeanpu-
HUMaTEeNbCKUA KNUMaT, U KOHKypeHuus. Heobxogumo
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6yoeT MHOroe npemnpuHATb Ans pas3paboTKM HOBbIX
N OGHOBJIEHUS YXE CYLLECTBYIOLLMX NpPaBuil HEOUCKPU-
MUHaALMOHHOro AOCTYNa Ha 3TN U APYIr1e PbIHKK C LENbo
CO3[aHusi yCroBUA AN KOHKYPEHLMU PasfiMyHbIX XO03-
CyO6bEKTOB.

BmecTe ¢ aTuM npefacTout npopadoTartk BONPoc 06 OT-
meHe depepanbHOro 3akoHa oT 17.08.1995 Ne 147-03
«O eCcTecTBEHHbIX MOHONONMAX». Ha cerogHALHUA feHb
3TOT HOPMAaTMBHO-NPaBOBOW aKT MO3BONSET €CTECTBEH-
HbIM MOHOMONUAM O6XOANUTL O6LLUME MNONMOXeHUs KoH-
ctutyuun PO n ®depepansHoro 3akoHa ot 26.07.2006
Ne 135-®3 «O 3awmte KOHKYPEeHLUMN» — HaxXOAUTb BO3-
MOXHOCTb M36€XXaTb KOHKYPEHLIMKN, MPOBOAUTL 3aKpbIThle
3aKynkun, OUKTOBaTb YCMOBUSA ANA CPefHEero v masnoro
6usHeca. ATy HecnpaBeAnMBOCTb HEOOXOAMMO ycTpa-
HWUTb B MUHMMAasIbHO BO3MOXHbIN CPOK.

Opyras BaxHas Tema, oTpasusLuascs B Hawen CrtpaTe-
rmmn, — 9TO NOCTeNeHHoe BBefdeHve B Poccun mexpyHa-
POOHOrO MpUHUMMA UCHEpnaHus npaBa Ha WHTENIEKTY-
anbHy0 CO6CTBEHHOCTb, YTO OTKPOET NpeanpuHuMaTensm
Hallen cTpaHbl BO3MOXHOCTb MapannenbHoro mmnopra
WU MO3BOSIUT CHU3UTb LEHbl UMMOPTUPYEMbIX TOBapOB
B cpegHeM Ha 15%. Cenyac Hawle TaMOXEHHOe BedOM-
CTBO ¥ Apyrve cusioBble CTPYKTYpPbl 3a4ePXXMBAlOT Ha rpa-
HYLIE HaLLMX XXe NPeAnpUHUMATENEN U U3bIMAIOT Y HUX TO-
Bapbl, 06ecneyrBas TEM CamMbIM MHTEPECHI KPYMHENLLNX
3apyb6exHbIx obnagatener 6peHaoB. Xo4eTcs HageaTbes,
4YTO B MHTEpecax Hallel SKOHOMUKM B Grvkanlune nsatb
NeT Mbl CMOXEM MNPOABUHYTLCA B CTOPOHY WM3MEHEHMS
CMOXMBLLEWNCA cMTyauun, B TOM YMcne nytem 6onee rny-
60KOM MHTerpaumm Poccum ¢ MMPOBLIM 3KOHOMUHYECKUM
W NpaBOBbIM MPOCTPAHCTBOM, wWarn ana kotopor GAC
npeanpvHUMaeT yxe cernyac.

Vxe cyuiectByeT ob6Lmnin TamoxeHHbI Kogeke Poccuu,
Benopyccumn n KasaxctaHa, n ®AC Poccum o4eHb 65M30K
K 3aBepLUEeHU0 pa3paboTKM MOOENbHOrO0 3aKOHa O KOH-
KypeHumMn EOMHOro 3KoHOMM4Yeckoro npoctpaHctea. o
CYyTW, Mbl NMOYTU rOTOBbI CO3[4aTb HOBbIA HagHaLMOHasb-
HbIi aHTUMOHOMOJTbHbIN OpraH.
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OpHM 13 rmaBHbIX npuopuTeToB AeatensHocTn GAC
ocTtaeTca 6opbba C KapTenamu, n Mel 6yaemM passuBatb
NPaKTVKy MeXAyHapogHOro B3auMMOLEWCTBMA MNpU KX
paccnegoBaHuv. HegaBHO Mbl MOArOTOBUAM MPOEKT dhe-
JepanbHOro 3akoHa O BHECEHUUM U3MeHeHu B cT. 178
YronosHoro kopgekca P®, HanpasneHHbI Ha pelleHve
npo6nembl packpbiTsa kaptenen. CerogHs oH HaxoguTcs
B [NpaBuTenscTBe. 310 Npobnema He Tonbko Poccuiickomn
®epepaumu, Ho 1 cTpaH EC, CLLUA n BPUKC.

®AC Poccumn He pa3 nogHMmMarna Bornpoc 0 He06X0AMMO-
CTW NMKBMAMPOBATb rOCYOApPCTBEHHbIE U MyHMLMNAnb-
Hble YHUTapHble NPEeAnpUATUS BO BCEX KOHKYPEHTHbIX
CeKTopax 3KOHOMWKM, 3a WCKIIIOHYEHUEM OENCTBYHOLLMX
B cthepe 060pPOHLI M 6€30MacHOCTN CTpaHbl, U 06 OfHO-
BPEMEHHOM BBEAEHWM MpoLefypbl COrnacoBaHns C aH-
TMMOHOMOJMbHBIM OPraHOM pPELLEHU OpraHoB BfacTu
0 CO3[aHVM YHUTapHbIX MNPeanpuaTUi, a TakXe HEeKOM-
MEepYEeCKMX OpraHn3auui, KOoTopble MiaHupyeTcs Hage-
NUTb NPaBOM OCYLLECTBNEHUs NPeANpPUHNMATENbCKON
JestenbsHocT. Mbl He cMOXeM JOOUTBCA HMKaKoro pas-
BUTUS KOHKYPEHLMW, Hanpumep, B TPaHCMNOPTHOW OT-
pacnun, noka 6yayTt cywectsosatb ®OIYIlbl v MVYTlbl,
KOTOpble NepeKkayMBaloT GIOKETHbIE AEHbIN B «CTapble
rpsi3Hble aBTOBOYCbI» U CYLLIECTBYIOT 3a CHET Cy6CUMani, HO
npv 3TOM CBOVMIMMU HWU3KVMMMW LEHaMW He MyCcKatoT Ha pbl-
HOK NpeanpuHuMaTenen.

Hy, n B 3aKnio4eHme: CyLLEeCTBEHHbIX UBMEHEHUI TpebyeT
®epepanbHbii 3akoH oT 18.07.2011 Ne 223-03 «O 3a-
KyrnKax TOoBapoB, pabdoT, ycnyr OTAeSbHbIMM BUAaMu
ropuamyecknx nuu». CerogHs OH WCMOJSHAETCA KpalHe
noxo, a CaHKLUMM, KOTOpble Mbl yXXe [Ba rofa MbiTaem-
cq nponucatb B KOAl P®, otcyTctBytoT. U nony4yaetcs,
YTO CErofHs 3aKynku KpyrnHemLIMX eCTECTBEHHbIX MOHO-
NoNnn — camble Henpo3padHble. Mo3TOMY Mbl CHUTAEM,
YTO HEOO6XOAMMO [BWUraTbCs B CTOPOHY CYLLIECTBEHHOIO
Y>KECTOYEHMSA 3TOro 3akoHa Nno aHanorum ¢ npoueaypamm
M caHKUMAMUK, nponucaHHbiMmn B GefepansHOM 3aKOoHe OT
21.07.2005 Ne 94-03 «O pasmeLleHUn 3aka30B Ha Mo-
CTaBKM TOBApOB, BbINOJSIHEHWE paboT, okKaslaHue Yycnyr
0N rocyapCTBEHHbIX U MyHULMMANBHBLIX HYXO».
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ANTIMONOPOLY REGULATION: A TIME
OF CHANGE

Antimonopoly regulation in Russia is currently living through a period of
tumultuous development. Amendments to antimonopoly legislation are in the
process of being adopted. However, specialists, while generally well-disposed
to the increasing salience of antimonopoly regulation, note a whole set of
problem areas where reform must go deeper.

Primarily, the difficulties arise from both the normative acts adopted in this field
(legislative demands unclear or inconsistent, unreasonably frequent changes
in legislation) and the quality of the application of the law (no single procedure
for dealing with antimonopoly cases, poor procedural guarantees, absence
of proper evidentiary Standards of proof and extraordinarily wide powers of
antimonopoly agency, which create ground fertile for abuses).

The main problem in applying the norms of antimonopoly law is correctly listing
those actions which may impede competition. To do so requires profound
economic analysis, for which no suitably comprehensive methods exist. That,
in turn, affects the effectiveness of antimonopoly regulation: wrongly holding
companies to account increases the cost of regulation and is more likely to have
a negative, and not positive, economic impact.

The paradox of Russian antimonopoly law is that the fundamental questions
about regulation — the purpose and objectives of antimonopoly policy — are
not addressed.

The time has come to undertake far-reaching institutional reform of antimonopoly
legislation. Reform cannot be limited to one-off initiatives by the FAS in
particular areas, but must be all-embracing. It must first rethink the purpose
and objectives of antimonopoly regulation and the role of state institutions in
determining public policy. There must be reform of the FAS staff and the judicial
system in order to move antimonopoly regulation, including the application of
the law, to an entirely new level of development.
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We should like to bring these matters to wider attention and invite Russian and
foreign participants of the third St. Petersburg International Legal Forum to
discuss them with us.

AHTUMOHOMNONBLHOE perynMpoBaHne B Poccum B HacTosiLLee BpeMsi NepexunsaeT
nepuop 6ypHoro passutus. MpruHUMaloTCa NoNpaBkM B @aHTUMOHOMOSIbHOE 3aKOHO-
JatenbcTBo. OgHako cneumanucTel, B o6LLemM 611aroCKiIoHHO OLEeHUBas ycuieHne
3HAYMMOCTU aHTUMOHOMOJLHOMO PEryMPOBaHKSA, TEM HE MEHEE OTMEYHatoT LienbI
KOMIMJieKC Npo6semM B AaHHOW 0651acTu, KOTOopble TpebyloT 6onee rnybokoro pe-
dopMUpOBaHUS.

B nepsyto ovepenb 3TM TPYOHOCTW CBA3AHBI Kak C YPOBHEM MPUHMMAaEMbIX B 3TON
chepe HOPMATMBHBLIX aKTOB (HEYETKOCTb W HenocnenoBaTenbHOCTb 3aKOHOAA-
TenbHbIX TpeboBaHWIA, HeonpaBAaHHO YacTble W3MEHEHWs 3akoHOZaTenbCTBa),
TaK U C Ka4eCTBOM MPaBOMNPUMEHUTENILHON OEATENbHOCTN (OTCYTCTBME eOMHOM
npouenypbl PacCMOTPEHUss aHTUMOHOMONbHLIX Aefl, HU3KUA YpOBeHb MpoLec-
CyaribHbIX rapaHTui, OTCYTCTBME pas3paboTaHHbIX CTaHOapTOB JoKa3biBaHWSA, He-
06bI4aHO LUMPOKME MOSTHOMOYNS aHTMMOHONMOSILHOIO opraHa, cosfatoLue noysy
ANs 3N0ynoTpedneHnin).

Heo6xoaMmo NoHMMAaTb, YTO aHTUMOHOMOMbHOE 3aKOHOAATENIbCTBO HaKnagbiBaeT
CYLLECTBEHHbIE OFPaHNYEHUS Ha CBOOOAY XO3SANCTBYIOLLMX CYOLEKTOB B Bbl6OpEe
CNoco60B BefeHUs NpeanpuHMMaTesibCKon geatensHocTu. B nogasnsiowem 601b-
wuHcTBe cny4aeB PepepanbHbli 3aKoH OT 26.07.2006 Ne 135-03 «O 3awumre
KOHKYpPEHLMM» 3anpeLlaeT He camo OeNCTBMEe, a TOT 3PPEKT, K KOTOPOMY OHO
MOXET MpMBECTMU.

OcHOBHasi CNOXHOCTb MpY NMPUMEHEHU HOPM @HTUMOHOTMOJILHOMO NpaBa CoCTOUT
B TOM, Y4TOGbI NPaBUIIbHO ONPefenuTs NepeyeHb OeCTBUM, KOTOPbIE CMIOCOGHb! He-
raTMBHO MOBMIUSITb HA COCTOSIHME KOHKYPEHLMU. [11s1 3TOro Heo6X0AUMO NPOBECTU
rNy6oKMiA SKOHOMUYECKUIA aHANN3, OOHAKO COOTBETCTBYHOLLIAs KOMMIEKCHAsS METO-
[MKa OTCYTCTBYET. A 3TO, B CBOI 04epe[lb, BNUSET Ha 3(PEKTUBHOCTb aHTUMOHO-
MOMbHOrO PEryiMpoBaHus: OLLMGOYHOE MPUBMEYEHNe KOMMaHUA K OTBETCTBEHHO-
CTV NOBbLILLAET U3OEPXKU PETYNMPOBAHUS 1 CKOPEE NPUBEAET K HEraTUBHOMY, YEM
K MO3UTUBHOMY 3KOHOMUYECKOMY 3(PPEKTY.

EAQnHCTBEHHBIM HOPMATKBHBLIM aKTOM B 3TOW cdhepe asnseTcs MNopsagok npose-
JeHVsA aHanuMsa COCTOAHUA KOHKYPEHLMU HAa TOBAPHOM PbIHKE, YTBEPXXOAEHHbIN
npukazom ®AC Poccun ot 28.04.2010 Ne 220, HO OH paccMaTpvBaeT NKLLb BOM-
pOCbl YCTaHOBMEHNS AOMWHMPYIOLLErO MOMOXEHUS HA TOBApPHOM pbIHKE (Mops-
[OOK onpepfeneHns npoayKToBbIX N reorpauyeckmx rpaHuL, ToBapHbIX PbIHKOB,
onpepeneHns Jonen xo3ancTBylowmnx cybbekToB). VHble npobnemsl, cBA3aH-
Hble C OLEHKOW BIIUAHWUS Ha KOHKYPEHLMIO BepTUKamNbHbIX U FOPU3OHTaNbHbIX
cornalleHun XOo3sINCTBYIOLLUMX CYyObeKTOB, C YCTAHOBJIEHWEM KOJIEKTUBHOIO
OOMWHUPOBaHUSA, orpefeneHneM MOHOMOSbHO BbICOKOM LieHbl U T.M. HW Ha 3a-
KoHoAaTeNbHOM YPOBHE, HN Ha YPOBHE NOA3aKOHHbLIX HOPMATUBHBIX aKTOB B Ha-
cTosLee BpeMs He yperynuposaHsl. [Mprsegem npumep. NoMUMO KOHKYPEHTOB,
B KaX[jOM aHTMMOHOMONILHOM [efie Bcerga npucyTCTBYIOT U ApyrMe CTOPOHbI,

74

Loaded: 15-07-2025 PMt 23:11:16

‘ 7 n N70-077 indA 74 NANOR 12 AA7



KPYTTIbIA CTOS / o —
ROUND TABLE OF DISCUSSION

Ha KOTopble UCxof 60pbObl OKa3biBAET HEMoCpeACTBEHHOE BNUSAHME, Hanpumep
NoTPeBtUTENN N YHACTHUKM CMEXHBIX PbIHKOB. YbW MHTEpechl Ha[o y4nUTbiBaTb
npv paspelleHnn gena? MHTepecbl nocTasLuMKa, AUCTPUOLIOTOPA, KOHTpareH-
Ta OUCTpUGLIOTOPa U KOHEYHOro noTpebutens scerga 6yoyT pasHeiMu. Poc-
CUINCKOe aHTUMOHOMOJIbHOe 3aKOHOAATeNIbCTBO, cofepixallee obLume 3anpeThbl
B OTHOLUEHUWN OEeWCTBUNA, KOTOpPblE MPUBOAAT K «OrpPaHUYeHUI0 KOHKYPEHLMMN»
UNN «yLLLEMAAOT MHTepeckl gpyrux amu» (cT. 10 u 11 3akoHa 0 3aLmTe KOHKY-
peHUnn), He KOHKPETU3UPYET, YbW MHTEPECHl OOMXKHbI ObiTb ONPeaensoWLmMu.
MmetoLasca npakTvka aHTUMOHOMOSBHOMO opraHa u cyfgebHas rnpaktuka Toxe
He JaloT YeTKMX OTBETOB Ha 3TV BOMPOCHI, TaK KaK KpanHe npoTUBOPEYMBbI, Nn-
LUEeHbl e0UHbIX KOHLEeNTyanbHbIX MOAXOA0B U 3a4acTylo HEe OCHOBaHbI HA 9KOHO-
MUYECKOM JTOTUKE.

Cyapl HeoxoTHO nayT Ha nepecmoTp pelueHnit PAC Poccun. OgHa 13 npuymH —
3TO CIIOXHOCTU, CBA3AHHbIE C PACCMOTPEHMEM aHTUMOHOMONbHbLIX Aen. Ansa non-
HOLIeHHOW Cyne6HON NPOBEPKM PeLUEeHNn aHTUMOHONMOSLHOIO OpraHa cyfn AOMXKeH
pa3buparbCs B TOHKOCTAX NPOBEAEHHOI0 3TUM OpraHoOM 3KOHOMMYECKOro aHannaa,
4YTO HEBO3MOXHO 6€3 6a30BbIX 3KOHOMUYECKMX 3HaHWUI. B HacTosLLiee BpemMs y HaC
HeT crneumannanpoBaHHbIX CyAebHbIX COCTABOB, 3aHMMAIOLLIMXCA 3TOW nNpobnema-
TUKOW, YTO, Ha Hall B3rMsf, AOBOSIbLHO CTPaHHO. B rpaxaaHcKmnx Konneruax ectb
COCTaBbl, 3aHMMAalOLLMeCs TONbKO AenamMu, CBA3aHHbLIMKU C JOroBopamMm NocTaskuy,
U TONbKO [OroBOpamMun NepeBo3Kn, crneumann3npoBaHHble CocTaBbl pasduparoT
6aHKHOTHbIE Aena, 1 T.4. Tonbko B ApbutpaxHom cyge r. MockBbl COCTaBOB B paMm-
Kax rpaxgaHcKon Konnermm 6osblue gecAtka. B To Xe Bpemsi aHTUMOHOMOSbHbIE
Jena paccMaTpuBaloT CyfbW, B KOMMETEHLMIO KOTOPbIX 4acTO BXOAAT BCE Cropsbl,
BblTEKaroLne 13 afMUHUCTPATMBHBLIX U UHBLIX MYOUYHBLIX OTHOLLEHWIA.

Mapagokc pOCCUMNCKOro aHTUMOHOMOSBLHOIO Npasa 3akinyaeTcs B TOM, YTO 6a30-
Bble BOMPOCHI peryampoBaHns — Uenn 1 3agadn aHTUMOHOMOMbHOW NOMUTUKU —
OCTalTCA 3a paMKaMun OUCKYyCCUn.

3aKOH 0 3aLMTe KOHKYPEHLIMM YKa3biBaeT Ha HECKOMbKO LieNiell POCCUICKOro aH-
TUMOHONMOSILHOMO MpaBa: 06ecrneyeHne equHCTBa 9KOHOMMYECKOro NMPOCTPaHCTBa,
cBO6G0OHOrO NepemeLLeHsi TOBapOB, CBOGOLbI SKOHOMMYECKON AeATENbHOCTH, 3a-
LLIMTA KOHKYPEHLIMM 1 CO3AaHme YCrnoBuin st 3dEeKTUBHOrO (OYHKLIMOHUPOBaHMS
TOBapHbIX PbiHKOB. OOHAKO, MPOBO3rnallas 3T1 Lenu, 3aKoHoAaTeslb He Packpbl-
BaeT X cofepxaHue.

3awmra KOHKYpeHUMn B TOM BuAEe, B KOTOPOM OHa peann3yeTcd nocpencrtesom
AHTMMOHONOJIbHOI0 3aKOHOAAaTeNIbCTBa, HanpaBneHa Ha KOPPEKTUPOBKY cBO6OAbI
BOJIen3bABJIEHUA XOSHIZCTBy}OLLI,I/IX Cy6'beKTOB npu ocyuiecTBsieHUn nMun npennpu-
HUMATENbCKOW AEATENbHOCTU. Taknum 06p330M, nocnenoBartenbHaa peann3auua
aHTUMOHOMObHOW NONUTUKM HEMUHyeMO NpmnBOoOUT K OrpaHN4eHnto CcBO6OAbI KO-
HOMWYECKOW OeATenbHOCTH, nopoxnaa TeM caMbIiM KOHq.)J'IVIKT MHTEepeCcoB.

[ns noucka 6anaHca aHTMMOHOMOJIbHAS MONWUTMKA, KOTopasi SBMSIeTCH HEOTHEM-
NeMOI YacTblo COLMAIbHO-3KOHOMUYECKOW cdhepbl rocynapcTea, JoMmKHa ObiTb
CUHXPOHM3UPOBaHa C APYrMMU BUAAMW rOCYOAapCTBEHHOTO PErynMpoBaHunsi, B TOM
4yuCre HanoroBbiM, TAMOXEHHbIM, MPaXXAaHCKO-NMPaBOBbIM, aAMUHUCTPATUBHBIM,

75

Loaded: 15-07-2025 PMt 23:11:16

‘ 7 n N70.077 indA 785 NANOR 12 AA7



76

Loaded: 15-07-2025 PMt 23:11:16

7 n N70.077 indA 768

MEXAVHAPQAH b}t
IOPUANYECKMI GOPYM
CAHK TEPS

YronoBHbIM, OoTpacnesbiM. [OMNbITKM UCKYCCTBEHHO ee OT HUX OTAENUTL YpeBartsl
Hea(hHEKTUBHOCTLIO PEryNMPOBaHNA B AaHHOW o6nactu. 3akoHogaTento npocTo
Heo6X0AMMO Y4nTbIBaTL 6anaHC YacTHbIX U O6LLECTBEHHBLIX NHTEPECOB.

MocnenoBaTesibHasi peanu3auusi aHTUMOHONMOJIbHOW MOMUTUKN B LiENAX 3aluThl
KOHKYPEHLIMN MPUBOAUT K OFPaHUYEHNIO CBOGO/IbI SKOHOMMYECKOM AeATeNIbHOCTY.
B 3TOM cMbicrie ABe NOMMEHOBaHHbIe B 3aKOHe O 3aLUMTe KOHKYPEeHLMU Len —
3almTa KOHKYPeHUMN 1 cBo60Ja 3KOHOMUYECKOW OesTenbHOCT — B onpefe-
NEHHON cTemneHn NpoTMBopeYaT Aapyr Apyry. Heo6xoaoMmocTb 3allumTbl ABYX pas-
HOHaMNPaBJIEHHbIX KOHCTUTYLIMOHHBIX FapaHTUii BbIHYXAAET UCKaTb MEXAY HUMM
paBHoBecue. [py yCTaHOBMNEHWUN @HTUMOHOMOJbHBLIX OFPaHUYEHUI 3aKOHOZATES0
cnefyeT NpegycMOTPeTb UX B TakoM o6Gbeme, 4TOGbI NPefoTBpaTUTL Havnboree
ryouTenbHoOe Ot KOHKYPEHLMU 3KOHOMUYECKOe MoBedeHue, n3bexas npu aTom
M36bLITOYHBIX Y HEOMpaBAaHHbLIX OrpaHUYEHUI, HanaraeMbix Ha CyGbEKTOB 9KOHO-
MUYECKOV [eATeNIbHOCTY.

BbI6GVpasi TOT Unv MHOW BUA PErynupyoLLero BO3AENCTBUS, 3akoHoAaTe b AOSKEH
CTPEMUTLCS K COKPALLIEHUIO U3AEPXKEK, CBSI3aHHbIX C FOCYAAaPCTBEHHbIM Perynmpo-
BaHWeM. [TOMMMO 3aTpaT rocopraHoB Ha BbIMOSIHEHWE CBOUX (DYHKLIMA OCHOBHOM
MacCuB TPaHCaKLMOHHbIX M3OEePXeK CBSA3aH C peakLmen X03MCTBYIOLLMX CyGbek-
TOB Ha rOCyapCTBEHHOE PErynMpoBaHNE: OHW BbIHYXAEHb! afanTupoBaTh CBOK
LEesITeNIbHOCTb K MEHSILLMMCS 3aKOHOAATeSNbHbIM TpeboBaHusM. Hepepko wa-
LEPXKM OT NNaHupyemoii 3aKOHOAATESIbHON MHULMATKBBI, KOTOpasi CrocobHa no-
NOXUTENBHO MOBMUSATL HA KOHKYPEHLMIO, CTUMYNIMPOBaTh 3((EKTUBHOCTL Npes-
MPYHMMAaTENIbCKON AesaTenbHOCTU, MPUHECTH MOMb3y NOTPEGUTENSM, NPeBbILLAOT
W3[EPXKKM, CBA3aHHbIE C MOTEPsSIMM OOGLLECTBEHHOro 611aroCOCTOsIHUS, KOTOpble
BbI3BaHbI OTCYTCTBMEM COOTBETCTBYHOLLIEN HOPMbI.

B nouckax 6anaHca npu 3awmTe KOHKYPEHLMN CTOUT UCMOSb30BaTb NPUHLMM pas-
JeneHus BrnacTtemn, 3akpenneHHbi B KoHCTUTyumm P®. KoHLeHTpaums HopMOTBOP-
YECKWUX, WUCMONMHUTENbHO-PaCNoPAANTENbHBIX, KOHTPOSbHBIX U OPUCANKLMOHHBLIX
OYHKLUMIA B OAHOM roCyfapCTBEHHOM OpraHe UCMOMHUTENLHOW BNacTu 3aTpyaHseT
peannsaumio 3Toro NpuHUMNa 1 yMeHboLuaeT apeKTUBHOCTb AeATENIbHOCTU COOT-
BETCTBYIOLLEro rocygapcteeHHoro opraHa. ®AC Poccum Kak pas sBnsieTcs equH-
CTBEHHbIM rocy4apCTBEHHbIM OpPraHOM, Ha KOTOPbIN BO3SI0XEHb! BCE (YYHKLMU rO-
CYL[apCTBEHHOro yrnpassieHns. 9T0 BELOMCTBO:

m onpeaenseT NpeaMeT rocyaapCTBEHHOro perynmpoBaHus;
m CO3[aeT HOpMaTUBHYIO 6a3y;
B OCYLLIECTBIIAAET KOHTPOSb 3a CO6IOAEHNEM UM Xe YCTAHOBEHHbIX HOPM;

B NMPUMEHAET Mepbl rocyqapCTBeHHOro NpuHyXxaeHusd, B TOM 4ucne npueiekaet
K a,ElMI/IHIACTpaTVIBHOVI OTBETCTBEHHOCTW.

HEOFpaHVI‘-iEHHbIe BO3MOXHOCTHU, KOTOpPble MOryT npmBectn K 3Ha4YUTEJIbHOMY
CHMXXEeHUIKD KadecTBa rocynoapCTtBeHHOro KOHTpPO4, oLmbkKam rocynapcTteBeHHoOro
perynnpoBsaHusd, a BOSMOXHO, faXxe K Cepbe3HbIM 3J'onI'IOTpe6J'IeHI/IF|M. CI/ITyaLl,I/IFI
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ycyrybnseTcs 3Ha4YMTeNbHbIMU KOHTPOMbHLIMU MofiHomoumsaMn ®AC Poccum, Ko-
Topble BKMOYalOT NPaKTUHeckn 6ea3rpaHMYHoe MpaBo Ha UCTpeGoBaHue MHAOP-
MaLum 1 OKYMEHTOB, NPOBEeAeHNE KOHTPOSbHbLIX MEPOMNPUSATUIA, NPaBO Ha Bblaady
XO3AWCTBYIOLLMM Cy6beKTaM LUMPOKOro criekTpa npeanucaHunin, 6110KMpPoBKY OCy-
LLIECTBNIEHUs1 COENOK 3KOHOMUYECKOW KOHLIEHTpaLuW, a Takke BO3MOXHOCTb Ha-
KnagblBaTb Ha CyGbeKTbl 0G0POTHbIE LUTPadbI, 3HAYMTESIbHO MpeBbILaoLLmne Nto-
6ble UHble Mepbl aAMUHUCTPATUBHOW OTBETCTBEHHOCTM.

Haspena Heo6xoanMmocCTb NPOBeAEeHNs TIy60KOM NUHCTUTYLMOHANBHOW pedopMbl
aHTUMOHOMONBHOrO 3akoHodaTenscTBa. Pedopma pomxHa 6bITb HE TOYEYHOW
peanusaumen nHnumatne ®AC Poccum B pamMKax OTOENbHbIX OTpacnen, a KoMm-
NAEKCHOW, U HAYMHATLCS C MEPEOCMbICNEHUS Lienen 1 3agad aHTUMOHOMOSbHOIO
perynvpoBaHus, ponu oTaesbHbIX rocygapCTBEHHbIX OPraHoB B onpefesieHumn ro-
cymapcTBeHHON nonutukun. TpebyeTtcs pedopmupoBaHme annapata ®AC Poccum
1 cygebHom cucTeMbl Ans BblBOAA aHTUMOHOMOMBHOIO pPerynMpoBaHns, BKIo4Yas
NpaBoONPUMEHUTENBHYIO MPaKTUKY, HA KA4eCTBEHHO HOBbIM YPOBEHb Pa3BUTUS.

Mpu pechopmmpoBaHum 661510 6bl PaA3yMHO ONUPATHCHA HA MONOXUTENbHbIN OMbIT,

UMetLLmMnca B apyrux qu)ean rocynapCTtBeHHOro perynmposaHua, Hanpmumep
Ha OonbIT yCcnewHOoro nposeneHua peqaoprl HasnoroBou CUCTEMbI.
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PerynupoBaHue KpynHbIX MHPACTPYKTYPHBIX NPOEKTOB: NPOEKTHOE (hHaHcUpoBaHue, MM 1 nHbie MEXaHU3MbI

YCTPAHWUT 1M MPABOBbIE
NPENATCTBUA 1A PEAJTN3ALN
N ®NHAHCUNPOBAHWNA
NHOPACTPYKTYPHbIX NMPOEKTOB
3AKOH O I4n?

WILL THE PPP LAW REMOVE
THE LEGAL OBSTACLES TO
FINANCING AND CARRYING OUT
INFRASTRUCTURE PROJECTS?

Today Public-Private Partnership (PPP) is often considered to be a
panacea for any or all of problems associated with the development
of almost any industry from sport and tourism to energy. But the
development of these industries suffers from the complexity of the
PPP legal framework.

The adoption of an excellent Public-Private Partnership (PPP) law
would substantially improve the investment climate in Russia: true
or false?

In this article the authors address issues crucial to the current
requlation of PPP, the draft law which is now being much discussed
at all levels and the opportunities for cooperation between business
and government in this field.



EXAVHAPOAHBIV
VAMYECKMI GOPYM

M
101
c TEPS

O rocynapCTBEHHO-4aCTHOM MApPTHEPCTBE CErofHsA ro-
BOPUTCH MHOrO, OQHAKO CyTb Npo6riemMaTky NpaBoBOro
PEerynupoBaHns OTHOLLEHWIA, BO3HMKAOLNX Mexay nyo-
JINYHBIMM 06PaA30BaHUSAMM U YaCTHbIM OGU3HECOM MpU
peanu3aumm OO6LLECTBEHHO 3HAYMMbIX (Npexne BCero,
MHPPACTPYKTYPHBbIX) MPOEKTOB, K COXAJIEHWUIO, 4acTo
ocTaeTcsa 6e3 BHUMaHuS.

Mopon M4l paccmatpuBaeTcs Kak cpefctBo Aons peLle-
HUSA 60MbLUMHCTBA MPOGSEM, CBAAI3@HHbIX C Pas3BUTUEM
npakTU4eckn Nibon oTpacnm — oT cnopTa 1 Typuama go
3HEpPreTuKn, a Masnblid Nporpecc B 3TUX cgepax obbsc-
HAETCA OTCYTCTBMEM HOPMAaTMBHO-NPaBOBON 6a3bl Afif
passutua M. HaunHaeT Ka3aTbCsl, YTO CTOUT MPUHATb
xopoLunin 3akoH o M4I1, n Temnbl pocTa POCCUNCKOM 3KO-
HOMUKM MHOFOKpPaTHO BO3pacTyT, a 4acTHbIA Kanutan
yCcTpemMuTCcs B pasBuTMe Tex obnacTten, BKnagblBaTbCcs
B KOTOpble [0 3TOr0 y HEro 0co60ro XenaHus He BO3HU-
kano. Tak N 310 Ha caMoM fiene?

K crneumanbHbIM 3aKoHaMm, perynupyowmM OTHOLLEHWS
B cepe M4l Ha depepanbsHOM ypoBHE, B HacTosLlee
BpeMsa TPagUUMOHHO OTHOCAT defeparnbHble 3aKOHbI
oT 30.12.1995 Ne 225-®3 «O cornalwieHnsx o pasgene
npogykumm» 1 o1 21.07.2005 Ne 115-®3 «O KoHueccu-
OHHbIX corfawleHusx»'. OgHako 06beM yCreLLHbIX MPOeK-
TOB, peann3oBaHHbIX B COOTBETCTBUMU C NPeasIoXXeHHbIMU
B 3TMX HOPMAaTWBHbIX akTax MOAensiMu, CpaBHUTENIbHO
HeBenvK. N ecnn HebonbLLOE KONMYECTBO cornalleHumn
0 pasgenie npoaykumn OOBACHAETCA [OCTaTOYHO Y3KOW
cdrepori MPUMEHEHUS JAHHOMO MHCTUTYTaZ, TO Manas Boc-
NPUUMHYUBOCTbL PbIHKa K KOHLIECCUOHHOW MoJenn obbsc-
HAeTCs, BEPOATHO, €e He[0CTaTOYHON A(PIEKTUBHOCTLIO.

Co3aaHve npaBoBOro MHCTPYMEHTa, NPU3BaHHOro CTaThb
ankTepHaTUBOW KOHLIECCYOHHOMY COfaLLEeHUIo, SBMIIOCh
Lienblo BHeceHHoro B Mocaymy 3akoHomnpoekTa «O6 ocHo-
Bax rocyfapCTBEHHO-4acTHOro napTHepcTea». CTaHeT nu
MPUHATNE HOBOrO 3aKOHa MMMYNbCOM A1 UHTEHCUBHOMO

KOJIMHECTBEHHOIO M KA4eCTBEHHOrO pas3BUTUS B JaHHOM
obnactun?

Ha cerogHawHuin geHb 6onee 4em B 60 cy6bekTax PD
NPUHATLI 1 ENCTBYIOT pernoHarsbHble 3akoHbl o MHM1. Mpu
3TOM €C/n B 60SIbLLUMHCTBE CYOBLEKTOB TakMe aKTbl HOCAT
pamMoYHbIN XapakTep W SABNAIOTCA hakTUHecKn Aekna-
paTuBHbLIMKU, TO B HEKOTOPLIX PernoHax perynvposaHue
[Yr-oTHOLWEHUA HamHOrO 6onee NPoAyKTUBHO®. OfHakKo,
HeCMOTps Ha UMetoLLMecs NpeanockIKu, npegnaraemsle
npaBoBble MOJENU He AT OXnaaemoro agdekra.

BHeceHHbI B [oCcOyMy 3aKOHOMPOEKT npefdnaraeT pac-
cmatpusaTh M4l kak B3avMopencTeme 4acTHOro u nyo6-
JIYHOrO MapTHEepPOB B pamkax CornalleHns 0 co3faHum
(PEKOHCTPYKLMM) 1 3KcnnyaTauMm OObEKTOB KanuTanb-
Horo cTpouTenscTea. lNMpuyem Takoe cornatleHne Ksanm-
duumpyeTcs JOKYMEHTOM Kak CMeLLaHHbIN rpaxgaHCKo-
npaBoBOW [OroBOp.

OpHako n B OTCYyTCTBME cheumanbHoro 3akoHa o 4l
HopMmbl rnaebl 5 K P® npegycmatpuBaloT ydacTtue
ny6MYHO-NPaBOBLIX  06pPa30BaHUA B rpakdaHCKo-
NpaBOBbIX OTHOLLUEHUAX Ha paBHbIX Hadanax ¢ uau-
YeCKUMU U opuanyeckummn nuuamm, a c1. 421 TK PO
JornyckaeT 3ak/lo4YeHNe He TONbKO CMeLLUaHHbIX, HO U He-
nonmMeHoBaHHbIX B 'K P® gorosopos. [pyroe geno, 4to
Ha npakTuke y4Yactve rocygapctsa U MyHUUUNANUTETOB
B rpaX4aHCKO-MPaBOBbIX OTHOLLEHUAX (DaKTUYECKU CBe-
OEHO K 3aKJII04eHNI0 JOroBOPOB Ha NMOCTaBKY TOBApOB U
Ha BbINOSIHEHME paboT (OKasaHwe ycnyr) Ons rocynap-
CTBEHHbIX U MYHUUMNANbHbIX HYXA. To eCTb Ny6inYHO-
npaBoBble 06pa30BaHNA NOMPOCTY He NOJb3YTCH Npeno-
CTaBJieHHOM M cBO600M A0roBopa.

Bo3MOXHbIM BO3paxKeHnsam 06 OTCyTCTBMMN cCneuunarnb-
HOro npaBOBOro perynMpoBaHuUA nopsanka 3akKnio4YeHua
I'Iy6)'|VI‘-1HO-I'IpaBOBbIMVI O6pa3OBaHI/I$|MVI MHbIX OroBOpPOB,
4yemM OOoroBopbl NOCTaBKU U no,qpﬂ,u,a“, MOXHO NpPOTUBO-

Mpbi He oTHOcuM K cornaLtueHusM o Yl goroBopb! apeHabl 1ec-
HbIX y4acTKOB, XOTSl 110 CBOEV MpaBoBOV nNpupode Takue [o-
roBopbl CKOpee SBIISIKTCS KOHLECCUOHHBIMU COrTIalLeHUSIMM,
4Yem goroBopamu aperabl. Bmecte ¢ Tem k [THl1-cornatuernsam
BIOJIHE MOXET ObITb OTHECEH [OrOBOP O Pas3BUTUM 3aCTPOEH-
HOWV TEPPUTOPUU, 3aKITIOYAEMbIN MEXAY MYHULUMNATbHbIMUN 06-
pas3oBaHUsIMU U 3aCTPOVILMKaMM B COOTBETCTBUM CO CT. 46.1—
46.3 [pK P®.

2 [Nogpo6Hee cm., Hanp.: JeHncos 1.A. CornaLueHve o pasgerne
npoAyKuMn Kak ¢hopma rocy[apCTBEHHO-YaCTHOroO napTHep-
ctBa // Hanorn. 2012. Ne 3. C. 40-44.
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3 Cm.: lNosicHuTernbHas 3anvcka K npoekTy defnepasbHoro 3akoHa
«O6 ocHoBax rocynapCTBEHHO-4acTHOro rnaprHepcTea B Pd».
B ka4ecTtBe npumepa n obpasuya yCcreLIHOro perympoBaHms oT-
HoLueHwi B obniactu MYl B 3armcke npuBoguTcs 3akoH CaHKT-
lMetepbypra ot 25.12.2006 Ne 627-100 «O6 y4yactum CaHKT-
lNeTepbypra B rocy[apcTBEHHO-4aCTHbIX MapTHEPCTBAX>.

4 OTHoLeHus1, cBsA3aHHbIe C pa3MeLyeHNeM 3aKa3oB Ha rocTas-
KV TOBapoB, BbIMOIHEHNE paboT, oka3aHue yciyr Ans rocyaap-
CTBEHHbIX, MyHULMNAIbHbIX HYXX[, HYX A OI0AXETHbIX yYpexe-
HW, yperynpoBaHbl PefepanbHbiM 3akoHoM oT 21.07.2005
Ne 94-03.
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NnocTaBuTb [0BOA O TOM, YTO OTCYTCTBME CreumnasnbHOro
3aKoHa He MeluaeT nybnnyHbIM 06pas3oBaHUAM, Hanpu-
Mep, npuobpeTaTb Ha pbiHKe KBapTMpbl®. B no6om cny-
Yyae, ecfiv PyKOBOACTBOBATLCS TaKMMWU COOBPaKEHUAMMU,
norvyHee NpUNoXuTb OOMOSTHUTENbHbIE YCUNNA K COBEp-
LLIEHCTBOBAHMIO 3aKOHOAATENbCTBA O roc3akase M KOH-
KypeHumu. HecnyyanHo, HaBepHoe, paccMmaTpuBaeMbii
3aKOHOMPOEKT MONyYns KparvHe HeratuBHyo oueHKy de-
JepanbHON aHTUMOHOMOSBHOW CIYXO6bIS.

Kpome o6s3atenscTB Ny6anM4HOro napTHepa npefocTa-
BWTb YaCTHOMY MapTHepY BO BNafeHue u (nun) nonb3oBa-
HMe UMYLLIECTBO, a TakXe NpaBo UCMONb30BaHUSA pPe3yrb-
TaToOB WHTENNEKTyanbHOW OeATenbHOCTU WU CpeacTsB
WHOMBMIOYyanu3aumm, 3aKOHOMPOEKT AONYyCKaeT NpUHATUE
Ny6AnYHbIM MAapPTHEPOM MHbIX, HE MPOTUBOpEeYalUmx 3a-
koHodaTtenbcTBy, P® 06s3aTenscTB. HecMoTps Ha, Kasa-
nocb 6bl, OTCYTCTBME MPUHLMUAMANBHOIO 3Ha4YeHUs OaH-
HOW OOPMYNIMPOBKU, MUMEHHO OHa MOXET co34aTh HEMarno
CIIOXXHOCTEWN.

BaaumoperictBne rocygapctea M 6u3Heca (a MMEHHO
B KayecTBe Takoro B3aMMOLENCTBMSA paccmaTpuBaeT-
ca 4I1) pa3BrBaeTcs BO MHOMMX MSIOCKOCTSAX: B MEPBYHO
o4epedb B afMUHUCTPATUBHOW cdhepe B pamkax npego-
CTaBNIEHNSI TOCYAaPCTBEHHbLIX (MYHULUMNAMbHbIX) YCnyr
N OCYLLIECTBIIEHUSI FOCYAAPCTBEHHOMO (MYHULMMANBHOrO)
KOHTpONS (Hag3opa), BO BTOPYIO o4epefb B cchepe Hano-
roo6/10KEHMA U TONbKO 3aTeM B 06NacTV UMYLLECTBEH-
HbIX (rpaX4aHCKO-MPaBOBbIX) OTHOLLEHWIA.

MonbITKM cMeLlaTb B OAHOM MHCTUTYTE YacTHOMPaBOBbLIE
N Ny6MYHbIE 3NIEMEHTbI NPUBOAST K TOMY, YTO MHCTUTYT B
LiefIoM CTaHOBUTCS Hea(P(EKTUBHBbIM. FAPKUM NpUMepoMm
SBNAOTCS 3aK/oHaeMble My6IMYHO-NPaBOBLIMI 06pa3o-
BaHUSIMU MHBECTMLMOHHbIE KOHTPaKTbl, B COOTBETCTBUM
C KOTOPbIMM 3aCTPOMLLMK, MONYYMBLUMI 3eMeSTbHbI y4Yac-
TOK ANs CTpOUTEenbCTBa, nepedaeT B My6nMyHy0 Co6-
CTBEHHOCTb 4acTb MOMELLEHUA B MOCTPOEHHOM O6BbEKTe

o

CornacHo npaBoBovi rno3uymu, cghopmynmpoBaHHow B locTa-
HosneHuu lNpesuguyma BAC P® ot 25.09.2012 Ne 5128/12,
JevicTBue 3akoHogareslbCTBa O pasMeLLeHnn 3aKka3oB Ha r1o-
CTaBKu TOBapOB HE PacrpoCTPaHAETCA Ha 3aK/IloYeHne [oro-
Bopa Kynin-rpoaaxv HeABUXUMOIro UMYLLeCTBa.

Tak, no MHeHuto pykosoautenss ®AC Poccumn V. AptembeBa,
MPEAIOXKEHHbINI  3aKOHOMPOEKT CrIOCOOEH «YHUYTOXUTbL [10-
JIOBVHY aHTMMOHOMOJIbHOrO 3akoHopaTtesibcTea». Cm.: @AC:
3akoH o [Yl1 copepxwut ynoBku ans koppynuui // www.
vestifinance.ru/articles/25823.

o
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(nMb0 OEeHeXHbIN 3KBUBANEHT MX ctoumocTu). C ogHoM
CTOPOHbI, Ny6IMHYHO-NPaBOBbLIe 06513aHHOCTU, CBSA3AHHbIE
C BbIMNOJIHEHNEM BJlACTHO-paCnopsaanTENbHbIX (OYHKLUNIA
(NpepocTaBnTb y4acToK, MPUHATL NPaBOBblE aKTbl, 06eC-
NeyYnTb HanmmMyme HeobXOAMMbIX MOLLHOCTEN B MHXEHEep-
HbIX CETAX U T.M.), HE ABNSIOTCA rPaXaaHCKO-NPaBoOBLIMU
obazarensctBamn’. C Opyron CTOPOHbI, MOMbITKU AdaTtb
KBaIMUKaLMIO YaCTHOMPABOBOW COCTaBMSAOLLEN TakMX
[OroBOpPOB NPMBOAAT B JIyHLUEM Clly4ae K HeonpeneneH-
HOCTW®, B XydLUeM — K HeraTtuMBHbIM A1 MHBECTOpa Mo-
cnepcTBmsam®.

MpoekT 3akoHa o MYl noHMMaeT nog nNy6nn4YHbLIM NapT-
HepoM HenocpeacTBeHHO Poccuiickyio depepaumio, ee
CYy6BLEKT NN MyHULMNansHoe obpasoBaHve B NnLe ynor-
HOMOYEHHbIX UMW opraHoB. HecmoTps Ha To, 4yto MK P®
JonyckaeT HenocpefcTBEHHOE yYacTne Taknux obpasosa-
HUI (Ka3Hbl) B rPaXKAaHCKMX NPaBOOTHOLUEHUAX, MOO06-
HO€ y4acTue BCe Xe He fIBNSAeTCS XapaKTepHbIM.

[MOCKOMbKY B KOHEYHOM cYeTe NH6ON MHBECTULMOHHBIN
NPOEKT C y4YacTMeM 4YacTHOro Kanurana HamnpaBfieH Ha
n3BriedeHne npuobblnu, 6onee NOrMYHOW BbIMMSOUT CU-
Tyaums, KOrga KOHTpareHTOM 4aCcTHOro napTtHepa siBNns-
€TCA He rocygapcTBo, a KOMMep4eckas opraHu3auus
(yHWUTapHOE NpennpusTUe UM X03aMCTBEHHOE OOLLECTBO
C npeobnagarLmmM rocygapcTBeHHbIM ydyactnem). Vimy-
LLeCTBEHHblE OTHOLUEHUSI 3TUX CYOBbEKTOB MOryT OblTb
3(pheKTMBHO YperynmpoBaHbl C UCMOMb30BaHUEM UMEID-
LLIMXCA MHCTUTYTOB 0693aTefIbCTBEHHOrO Nnpasa.

HenocpepncTteeHHoe e y4acTue nyb6nMyHoro o6paso-
BaHWA B peanu3aunm npoeKTa OOMKHO BCE-TakuM HOCUTb
OpraHuM3aLMoHHbIA, Ny6nMYHO-NpaBoBo xapakTtep. OHO
MOXET 6bITb 0POPMIIEHO MOCPEACTBOM AOroBopa, HO He
rpaxaaHcKo-npasoBoro, 6a3vpyroLLerocs Ha paBeHCTBe

7 Cm.: lNoctaHosnerne [lpesvngnyma BAC P® ot 03.04.2012
Ne 17043/11.

8 B lNoctaHoBneHun ot 11.10.2011 Ne 5495/11 lNpeangnym BAC
P® cornacuricsi ¢ KBanugukaymen Takoro poga WHBECTU-
LMOHHOrO KOHTPaKTa Kak HeroMMeHOBaHHOIo PaxaaHCKo-
rpasoBoro 4orosopa.

9 lpn BbiHecennn Onpegenenns ot 19.11.2012 Ne BAC-
12444/12 o nepepnaqe gena B NMpeauanym konneruvs cygesi BAC
KBanmguumposana WHBECTULMOHHBIVI KOHTPaKT Kak [OroBop
rnoxepreoBaHusi. Ecnn lMNpesvgnym BAC P® cornacutes ¢ Ta-
KOW KBanghyikauyme, 3To npuBELET K CePbEe3HbIM HEraTuBHbIM
HaroroBbIM MOCAEACTBUAM [J151 MHBECTOPOB, MOCKOJIbKY [10-
[I06Hble pacxofbl He 6yayT cunTaTbCsl 3atparamn Ha CTpou-
Te/IbCTBO, a 6YAYT NOKPbIBATLCS 3a CHET MPUOLISIN.
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CTOPOH, @ aAMWHUCTPATMBHOIO, B OCHOBE KOTOPOIO NIEXMUT
MMEHHO My6NMYHO-NPaBOBON CTaTyC rOCYAapCTBEHHOro
WY MyHUUMNanbHoro o6pasoBaHus. B pamkax gaHHoro
[OroBopa 4aCTHOMY UHBECTOPY TakXe MOXET OKa3blBaTb-
cA MopdepXxka, Mpu4eM He TOMbKO MHopMaumoHHas,
KOHCYNbTaLMOHHAs, MeToam4eckas, WHAPaCTPYKTypHas
1 np., HO 1 chuHaHcoBasn .

Takaa  gByxypoBHeBass CTpyktypa [Hll-npoekTtos
(rpaxxgaHCcKo-NPaBoBOW JOrOBOP MEXAY HOPUANYECKMMU
nmuamm n nyénnmyHo-npaBoBOK JOroBOp C roCcyfapcTBeH-
HbIM UM MyHULMNanbHbIM 06pa3oBaHMem), peannaaums
KOTOPOW BO3MOXHA B YCNOBUSX YXe CYLLECTBYIOLLEro
3aKoHo[aTenbLCTBa, MO3BOSUT CYLLECTBEHHO PaCLUNPUTL

19 Takue ¢hopMbi MOAAEPXKKN CErofHs MpenycMoTpPeHbl, Harpu-
mep, A4S CyObeKTOB Masoro 1 cpegHero npeanpuHUMaTesib-
cTBa B cooTBeTCcTBMM ¢ DefepasibHbiM 3aKoHOM OT 24.07.2007
Ne 209-®3.
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Kpyr MNpOEeKTOB, KOTOpble MOryT ObITb peanu3oBaHbl,
1 BO6paTh B Ce6s KaK CYLLIECTBYIOLLYIO MeXAyHapoaHyto
NPakTUKy peanusaumm WHMPaCTPYKTYPHbLIX MNPOEKTOB,
TakK M 0CO6EHHOCTWN HaLMOHaNbHOro 3aKoHO4aTeNbLCTBA,
n MYM1-NpoeKTbl CMOryT MOMYy4UTb HOBbIM BUTOK pasBu-
TR Kak obbl4YHasa npasoBasi NpakTuka, a He WCKIo4u-
TenbHble peLleHns rocyaapCTBEHHOro U NonmTUYecKoro
YPOBHSA.

BmecTe ¢ aTnM, Kak akTVBHO MpakTuKyloLwas B cdepe
WMHPPACTPYKTYPHBIX MPOEKTOB KOMMNAHUA U OfIMH U3 pas-
pa6oTymkoB 3akoHa o ['Yl1, Mbl C HETEPNEHNEM XAEM €ro
NPUHATUSA, HECMOTPSA Ha NPOrHO3NpyemMoe akTUBHOE Mny6-
JIN4YHOE 3KCMepTHOe 06CYXAEeHMe.
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[TPABOBOE OBECINEYEHWE NMPUMEHEHWSA
1 KAK UHCTPYMEHT MPUBJEYEHNA
NHBECTWLIA

LEGAL ASPECTS OF PPP USED AS
A MEANS OF RAISING INVESTMENT

One of the main brakes on Russia’s economic development is the lack of
sufficient monetary liquidity in the economy and a shortage of investment. At
first glance it appears that is a purely economic problem and its solution will be
an economic one. But it is not quite so. What investors want are well-established,
well-understood and transparent rules of the game which are enshrined in law.
Unfortunately the law’s role in creating an investment climate and resolving
pressing economic and social problems currently suffers from being distinctly
under-appreciated.

One promising means of addressing the problems could be to institute effective
operational public-private partnerships (PPP). Their potential has yet to be fully
realised, primarily owing fo the lack of a proper legal basis. The introduction
of PPP with formalised principles, guarantees for investors in the form of
normative documents and clear rules of behaviour for PPP participants would
incentivise private business to participate in large-scale socially useful projects,
the state to invest in those projects and investors to keep their money in the
Russian economy.

Russia today has no basic federal law on PPP to describe the principles,
procedures and conditions for using this special form of cooperation (project
finance) between the state and business. If created, such a mechanism would
allow the state and business together to carry out projects which they cannot
do separately. It would help solve social problems and improve infrastructure.
It would stimulate Russian economic growth by increasing available liquidity
to allow markets to function. It would facilitate the emergence of Russia as an
international financial centre.
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OpHoli n3 NpuUYnH 3amMennieHna TemMnoB 3KOHOMUYEeCKOro pa3sntus Poccuu asng-
eTCA OTCYyTCTBME O0CTaTO4HOro o6bemMa [OEeHEXHOW JIMKBUOHOCTU B 3KOHOMMUKE,
HeJoCTaToOK UHBECTUUMA. Ha I'IepBbII7I B3ran KaxeTcd, 4TO 3TO UCKITK4YUTESIbHO
9KOHOMUYecKan npo6nema, N ee peLleHne NexuT B 3KOHOMWYECKOW MSIOCKOCTM.
Ho 370 He coBceM Tak. bonbLloe 3Ha4eHue ans MHBECTOPOB UMEKT YyCTOABLUNE-
CA, NOHATHbIE N NPOo3paYyHble npaBuniia Urpbl, 3aKpenieHHble B HOpMaTI/IBHOVI 6a3se.
K coxaneHuto, B HacTosLlee BpemMa 3aMeTHa onpepeneHHada HefooueHka ponu
npasa B CO3gaHNN MHBECTULUMOHHOIO Knnmarta v peLleHnn nepeoovepenHbIX 3KO-
HOMM4YECKNX N coUMalibHbIX 3a4au.

OpHUM 13 NEPCNEKTUBHBIX MHCTPYMEHTOB peLUeHns 3TUX 3afad Morfo 6bl cTaTb
cosfaHne adhpekTnBHO padoTatolero nHetutyta M4, Ha cerogHa Becb noTeH-
uman 3Toro MHCTUTYTa B MOSIHON Mepe He pacKpbIT B NepBylo odepenb BBUAY OT-
CYTCTBUS NOJMHOLIEHHOW npasosoi 6a3bl. BHegpenune M4, dopmuposaHue ero
NPVHLUMMOB W rapaHTuUi Npas MHBECTOPOB Ha YPOBHE HOPMAaTUBHbLIX LOKYMEHTOB,
co3faHne YeTKUX npasun B3anmogencTensa yvactHukos YT no3sonat ctumynm-
poBaTtb YacCTHbIA GU3HEC K y4acTUIO B peannsaumm KpyrHbIX U coumansHO 3Hauu-
MbIX MPOEKTOB, rOCyAapCTBO — K MHBECTMPOBAHMIO CPeCTB B 3TU NPOEKThI, a UH-
BECTOPOB — K BIIOXXEHMIO B POCCUMNCKYHO S3KOHOMUKY.

M4l yenecoobpas3Ho MCMONbL30BaTh B TEX cdhepax, rae Heo6XoamMM BbICOKUIA Ypo-
BEHb MepBoHaYasibHbIX MHBECTULMIA; 3D(EeKTUBHOCTL 6U3Heca, a MoToMy npu-
BrieKaTesnibHOCTb A1 MHBECTOPOB HEe3Ha4YUTEeSbHbI; CYLLECTBYIOT BbICOKME PUCKM,
KOTOpble MOTyT OblTb HUBENUPOBAHBLI FOCrapaHTUAMK; Y caMoro rocyfapcrea He-
[OCTaTO4HO MPOMUIBHBIX KOMMETEHLMIN NN BO3MOXHOCTEN ObICTPOro npodec-
CMOHarnbLHOro pearvpoBaHus. Takumu cdepamu npunoxenua MM moryt craTb
MeguuMHa 1 apmMaueBTuKa, coumanbHasa 3almta, CrnopT, TPAHCMOoPT, IKONorms,
obpasoBaHue, CBA3b, NnaTeXHble CEPBUCHI.

B Poccun cerogHs HeT 6a30Boro goegepanbHoro 3akoHa o ['4l1, onpegensioLlero
NPVHLUMMBI, NOPAOOK M YCNOBUSA NPUMEHEHUA 3TON 0CO60A (DOPMbI B3auMOAeN-
CTBMSA (NPOEKTHOro hMHaHCMpOBaHWUS) rocygapctea M 6usHeca. lNpaBoBoe pe-
rynuposaHune Yl orpaHnymBaeTca rnaeBHbiM o6pa3om defepasnbHbIM 3aKOHOM
«O KOHLECCUOHHbIX cornalleHusx». M xoTa B HEKOTOpbIX cybbekTax PO npuHATLI
pervoHasbHble 3akoHbl 0 ['Yl1, Yallie BCero OHM HOCAT AeKnapaTuBHbIN XapakTep.
Bonee TOro, OHM NPOCTO HE MOTYT MOSIHOLIEHHO NMPUMEHSATLCH, MOTOMY YTO HEPEAKO
ocnapwvsaroTcs hefepanbHbIMU OpraHamMy UCMOMTHUTENBHOM BNACT Kak NpoTUBO-
pedvawme cegepanbHOMy 3aKOHOAATENbCTBY (Pasnu4HbiM 3aKOHaM O 3aliure
KOHKYPEHLMM, O rOCYAAPCTBEHHbIX 3aKynkax 1 ap.).

MoaTomy nepBooyepenHOM 3adadert B pas3sutum nonHoueHHoro MYl aensetcs
co3faHve 6a30Boro degepansHoro 3akoHa o M4l, koTopbIi No3BoNM Obl:

1) onpegenuTb YeTkMe npaBwuna B3auMOLEUCTBUSE MEXIY rocynapCTBOM U GU3-
HEeCOM, OCHOBaHHbIE B MEPBYIO ovepeb Ha rpaXAaHCKO-NPaBoBbIX MNpUHLMNAX,
BKJItO4as NMPUHLIMM PABHOMPABUS CTOPOH;

2) pacwmpuTb cdepbl 1 opMbl NpumMeHeHns MYl (onpegenuTs, YTO 06bEKTaMu
corfnalleHnin 0 rocyaapcTBEHHO-4aCTHOM MapTHEPCTBE MOryT OblTb HE TOSbKO
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06beKTbl MHPPACTPYKTYPbI, HO U UHbIE OGBEKTbI MPaXKAAHCKUX MpaB; YCTaHo-
BUTb BO3MOXHOCTb y4acTusi B pamMKax OfHOr0 COrfalleHusi O rocy4apCTBEHHO-
4aCTHOM MapTHEepPCTBE ABYX U 6oriee YacTHbIX NapTHEPOB);

3) o6ecneyunTb Ha hefepanbHOM YPOBHE rOCYyOapCTBEHHbIX rapaHTUi AN YaCTHO-
ro napTHepa, BO3MOXHOCTb prHaHcMpoBaHus npoektos MY n3 rocérogxera,
a TakxXxe KoMneHcaumm pacxofoB YacTHOroO napTHepa, NOHECEHHbIX UM Npu pea-
nmM3aumm cornalleHus o rocygapcTBeHHO-4acTHOM NapTHEPCTBE;

4) yBA3aTb 3TN BO3MOXHOCTU C O10XKETHLIM 32KOHOOATENLCTBOM.

B HacTosiLLlee BpeMsi COOTBETCTBYIOLLMIA NPOEKT 3aKoHa paspaboTaH M BHeCeH
MpaBuTenscTBOM Ha paccmoTpeHune B locgymy (Ne 238827-6), 26 anpens oH
NPUHAT B NEpBOM YTeHUW. Ero nosiBneHne — xopoLunin 3HakK ans pbiHka. BmecTte
C TEM CYLLIECTBYIOLLNA JOKYMEHT TpebyeT [ONOSHUTENLHON NpopaboTkn. B Hem
B IBHOM BUE HE YCTaHOBJIEHbI MPUHLUUMbI MAPTHEPCTBA (B YaCTHOCTU, MPUHLMNM
paBeHCTBa Y4aCTHMKOB, Kak 3TO NPefyCMOTPEHO B CT. 124 K P®d), HeT MexaHun3-
Ma OONroCPO4HOM rapaHTUK y4acTus YacTHOro NapTHepa B MPOeKTe (B OTnn4ue,
Hanpumep, oT PepgepanbHOro 3akoHa «O6 MHOCTPaHHbIX MHBECTMUMAX B Poc-
cuiickon ®epepaunn», rae rapaHTupyeTcs cTabubHOCTb OCYLLEeCTBIEHNS UHBE-
CTMLMOHHOIO MpoeKTa). VI3 NonoXxeHuii 3aKoOHONPOeKTa MOXHO chenaTb BbiBOg
0 TOM, 4YTO npepgnaraemMoe perynnmposaHue HanpasieHo B OCHOBHOM Ha OOBLEKTbI
WMHPPaCTPYKTYpbl U UCKMIOYAKT ApYyrne BUAbl akTUBOB (Hanpumep, paguoda-
CTOTHbIA CNEKTP) U1 BUAblI AEATENLHOCTU (Hanpumep, He CBSi3aHHble C HEO0O6-
XOAUMOCTBIO 3KChyaTaumm MHPacTPyKTypbl), 4TO CONMXKAET €ero yxe C Cy-
LwecTByloLleM 3akoHOM O KoHueccusix. [pegnaraetca npuBneYeHne YacTHbIX
WHBECTULNI, HO BlogxeTHoe dnHaHcupoBaHue [MHI-npoeKToB, KOTOpoe MOrso
Obl CTaTb MOLLHENLLUM UCTOYHUKOM MNPUTOKA AOMONHUTENbHON NMMKBUOHOCTU HA
POCCUICKUI PBLIHOK, HanpsMylo 3aKOHOMPOEKTOM He npegycmarpusaetcd. 1o
pesynsratamMm opaboTKM 3aKOHOMPOEKTa Mbl 3auHTEpecoBaHbl B MONyYeHUn [o-
KyMeHTa, KOTOpbI o6ecnevymt MHOroobpasne BO3MOXHbIX (PopM peanusauuun
[4l, 6ygeT yBa3aH C GIOOXETHbIM 3aKOHOAATENIbCTBOM, cAefnaeT BO3MOXHbIM
huHaHCMpoBaHWe NPOEKTOB N3 rocoroaxeTa, NOATBEPAUT PABEHCTBO YyYaCTHU-
KOB NapTHepcTBa Ha OCHOBE rpaXAaHCKO-NpPaBOBbIX MPUHLUMNOB.

CospaHne Takoro mexaHmama Yl no3sBonuT peanu3oBaTtb MPOEKTbl, KOTOpble
rocygapcTBo M 6U3HeC peanv3oBaTb MOOAMHOYKE HE MOrYT, MOMOXET PEeLLEHWIo
npo6nem B coumanbHOn cdepe U pa3BUTUM MHPPACTPYKTYPbI, CTAHET CTUMYOM
pocTa 3KOHOMUKWU Poccum 3a cHeT yBenuyeHus obbema JEHEXHOWN NIMKBUOHOCTY B
pbIHOYHOM 060pOTE, BYAET CNOCOOBCTBOBATL CTAHOBIIEHNIO MEXAYHAPOAHOro du-
HaHCOBOro LeHTpa B Poccun.
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BOIMPOCbI ®IHAHCOBOT' O MPABA
HA TETEPBYPICKOM
MEXOYHAPOOAHOM HOPNANHECKOM
®OPYME: ObCYXIOAEM HOBbIE
BbI30BbI

X FINANCIAL LAW ISSUES AT THE

ST. PETERSBURG INTERNATIONAL
LAW FORUM: LET US DISCUSS
NEW CHALLENGES

The Ministry of Finance of the Russian Federation, following the
success of its round table at the Il St. Petersburg International Legal
Forum in 2012, which provoked great interest in professional legal
and financial circles, is again hosting a round table on Legal Aspects
of the Reform of Financial Regulation. The event will be in two parts.

Part one will be moderated by Sergei Storchak, Deputy Minister
of Finance of the Russian Federation. The session will look for
approaches and mechanisms for dealing with the legal aspects of
financial market regulation (under the Financial Stability Board and
the G20). Questions for discussion will include the background to
and progress reports on reform of financial regulation in countries
of the G20, the legal status and role of requlation and supervision of
financial markets, the necessity for comprehensive supervision of all
financial market players and institutions, the separation of powers
between state bodies, etc.

Part one of the round table will discuss the increasing gap between
financial regulators and developing financial markets, the creation of
regulatory and supervisory mechanisms and the results of reforms in
the area.
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Part two will be moderated by Alexey Moiseyev, Deputy Minister of
Finance of the Russian Federation. The session will cover the legal
mechanism to establish a financial market regulatory and supervisory
agency in Russia (the mega-regulator) and the potential problems of
financial regulation reform given the specific application of the law in
Russian practice.

Part two of the round table will include the background and aims of
the creation of the Russian financial mega-requlator, the instruments
available to the new agency to achieve the aims of financial regulation
reform, the legal status of the mega-regulator which is to be created
at the Bank of Russia and the problems of carrying out reform of
financial requlation and creating the mega-requlator in the light of
Russian legislation.

MuHucTepcTBo puHaHcoB P® nocne ycnewHo npose-
OEHHOro 1 BbI3BaBLUEro 605bLLOM MHTEPEC B Npodeccmo-
HarbHbIX IOPUONYECKUX U (DUHAHCOBLIX Kpyrax Kpyrrioro
ctona B pamkax Il lMetepbyprckoro MexxayHapogHoro
Opuanyeckoro ®opyma B 2012 . BHOBb BbICTYNWT opra-
HM3aTopPOM Kpyrnoro crona «lpasoBble acrnekTbl pedop-
Mbl (ODUHAHCOBOrO PerynMpoBaHuns».

B pamkax meponpustus 6yayT npencTaBneHbl [Be cec-
cun.

MopepaTtopom nepBon ceccuu BbicTynut Cepren
AHaTtonbeBu4 CTop4ak, 3amecTuTesib MUHUCTpa hu-
HaHcoB P®. 3acepnaHve OydeT MOCBSALLEHO MOMCKam
nyTen U MeEXaHM3MOB peLLeHUs MpaBoBLIX NPo6rem pe-
rynMpoBaHus oMHAHCOBbIX PbIHKOB (B pamMKax gesitesb-
HocTn CoBeTa Nno (hMHaAHCOBOW CTabWNbHOCTU U «[pyn-
nbl 20»). MnaHupyeTca o6Cy>XAeHWe Takux BOMPOCOB,
KaK MpepnocbiikKn U NPOMEXYTO4YHble UTOrU pedhopm
(PMHAHCOBOr0 PerynupoBaHusa B CTpaHax — Y4acTHU-
kax «[pynnel 20»; NpaBoBOW CTATyC W POfb UHCTUTYTA
perynupoBaHus 1 Hag3opa Ha (OUHAHCOBLIX PbIHKaX;
Heo6X0AMMOCTb BCEOOBLEMITIOLLIErO Hafa3opa 3a BCemMU
Ccy6beKTaMmm U MHCTUTYTaMn (DUHAHCOBbLIX PbIHKOB; pas-
rpaHn4YeHne MosIHOMOUYUN MeXay roCyAapCTBEHHbIMU
WHCTUTYTamu v np.

Mwuposon dumHaHcoBbI Kpmanc 2008—2009 rr. BbISBUN
Cepbe3Hble HEAOCTaTKN CUCTEMbI PerynmpoBaHns 1 Hag-
30pa Ha PMHAHCOBbLIX pblHKax. Pe3ynstaTtom SBUNUCHL ee
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MacLuTabHble pedopMbl. KntoyeBbIMU MX HANpaBieHnsMum
B EBpocotose, CLUA n pgpyrux ctpaHax ctanu ycuneHue
KOHTPOMSA Had CUCTEMHbIMU pUCKaAMU Ha (PUHAHCOBOM
pbIHKE, OXBaT perynMpoBaHMEM 1 Ha430pPOM HOBbIX MpPo-
OYKTOB W yCryr, BHegpeHue MexXaHM3MoB npegoTepatLie-
HUS, paHHEro pearmpoBaHUsA U paspeLLeHnss KPU3UCHbIX
cuUTyaumi.

C uenbto aHanuaa npobnem 1 hakTopoB ya3BMMOCTH, 3a-
TparmsarLmMx MUPOBYIO (DUHAHCOBYIO CUCTEMY, onpefe-
TNIeHnst Mep Mo UX NPEOoAONEHNIO, OCYLLIECTBIIEHUS MOHUTO-
puHra, cogencTens paspaboTke U COBEPLUEHCTBOBAHMIO
MeXOyHapoHbIX KOOEKCOB [OOPOCOBECTHOW NPaKTUKKN 1
CTaHAapToB, a Takxe X npumeHeHunto B 1999 r. 6b1n 06-
pasoBaH ®opyM (hMHAHCOBOW CTAOUIBHOCTH.

B 2009 r. Ha cammuTe «[pynnbl 20» U3-3a HOBbIX Yrpo3
N PUCKOB, BO3HUKLLUX Ha rnobasbHbIX (UHAHCOBLIX PbIH-
Kax, 6b110 NPUHATO peLleHre o npeobpasoBaHun Gopyma
mHaHcoBoW cTtabunbHocTn B CoBeT (hMHAHCOBOW CTa-
OUNBHOCTN.

B HacTosLuee Bpemsa B pamkax CoBeTa nMpoBOAMTCS ak-
TMBHasa paboTta no pedopme rnobdansHoW cuctemsl du-
HaHCOBOro perynvpoBaHns B COOTBETCTBUM C [OroBoO-
pEeHHOCTAMM, [OCTUMHYTLIMM B XO4Ee CaMMWUTOB NNOEPOB
rocygapcts «[pynnbl 20». CoBeT No hMHAHCOBOW CTa-
OUNBHOCTUN TakXe OCYLLEeCTBAET MOCTOSAHHbLIA MOHWUTO-
pUHr xoAa peanu3aumn yKkasaHHbIX JOroBOPEHHOCTen 1
obecnevnBaeT KOOPANHALMIO npoLiecca.

NnANE 12 ABEA



Pa6oTa B 06LLeln CnoXHOCTM BegeTcs no 20 HanpasfeHn-
AIM, CPeQN HUX:

H NOBblLLIEHNe yCTOIZ‘-IVIBOCTVI 6aHKOBCKOWN CUCTEMBI;

m MeponpusaTus B cdiepe perynmpoBaHus U Hagsopa 3a
CUCTEMHO 3HaYMMbIMM (PUHAHCOBBLIMU MHCTUTYTaMMU;

m Pa3BUTVE MaKponpyOeHUManbHbIX METOOOB U UHCTPY-
MEHTapusi perynmpoBaHusi B (oHaHCOBOM CEKTOPE;

H MOBbILLEHME KayecTBa U CONMXKXEHWe noaxonos Mexny
pas3nnyHbiMMX CTaHgapTamMn d)VIHaHCOBOIZ OTHETHOCTH,

m BOMPOCbI CTAGWUBHOCTY Ha (PMHAHCOBLIX PbIHKAX pas-
BUBAIOLLMXCS CTPAH U CTPaH ¢ (pOPMUPYHOLLMMUCS PbIH-
Kamu 1 gp.

CnvcoK MHMUMAaTMUB NMOCTOSHHO PacLUMPSIETCS, OXBaTbiBas
pasnuyHbie cgrepbl PUHAHCOBON OEATENIbHOCTU.

Poccuiickas ®epepaums SBNAeTCA MOSHOMPAaBHbLIM Hne-
Hom CoBeTa no chuHaHcoBOM cTabunsHocTw. Mpeactasu-
Tenn MuHduHa Poceumn, Banka Poccun n ®@epepansHon
cnyx6bl No uHaHcoBbIM pbiHkaM (PCDP Poccuu) Ha no-
CTOSIHHOM OCHOBe y4acTBylOT B pabote CoseTa, a Takxe
BXOOAT B COCTaB [ENCTBYIOLLMX B €ro pamMmkax KOMUTETOB
1 pabo4ux rpynn.

B pamkax nepBou cekumm Kpyrnoro ctona npegnonaraeT-
cs1 06CyXAeHNe TakuX BOMPOCOB, Kak YBENMyeHue paspbl-
BOB MeXay (PMHAHCOBbIMWU perynsaropamu 1 pasBuBalo-
LLMMUCH (PUHAHCOBLIMWU pbIHKaMK, CO30aHne MexaHn3mMa
perynupoBaHus 1 Hag3opa 3a (OMHAHCOBbIMU PbIHKaMu, a
Takxe pesynbraTbl Npeobpa3oBaHUi B JAHHOM 06nacTu.

MopepaTtopom BTOpPOM cecCuM BbICTYNUT AneKkcewn
Bnagumuposu4 Moucees, 3amecTuTeslb MUHUCTPaA
c¢mHaHcoB P®. 3acepaHve 6ygeT MOCBALEHO NpaBo-
BOMY MeXaHW3My CO3[aHUA WMHCTUTYTa perynmpoBaHus
1 Hag3opa 3a (MHAHCOBbIMW pbiHKamu B Poccun (mera-
perynsitopa) 1 BO3MOXHbIM NpobnemMam peannsauum pe-
OopMbI (PMHAHCOBOrO PerynmpoBaHnst ¢ y4eToM crneum-
OUKN POCCUCKOM NPaBONPUMEHUTENBHON NPaKTUKMK.

B HacTosiLee Bpems B LiefidX coBepLueHCTBOBaHUA CUCTe-
Mbl HOPMATMBHO-NPaBOBOIro perynmpoBaHna M Haasopa
Ha CbVIHaHCOBbIX PbIHKaX, BKJlO4Has KOHCOJ'IVI,D,VIpOBaHHbIVI
HaA30p, Anga noBbllUEeHUdA CTabunbHOCTN Ha q)I/IHaHCOBbIX
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pblHKax, ob6ecneyeHns Ka4eCTBEHHOro aHanm3a CUCTEM-
HbIX PUCKOB (prHaHCOBOW cuctembl Poccunckon depe-
pauuMn paccMmaTpuBaeTCs BOMPOC O CO3[AHUM Merape-
rynstopa — WHCTUTYTA, OCYLLECTBASIOLEro KOHTPOSb
1 Hag30p 3a BCeM (PMHAHCOBLIM CEKTOPOM.

OT10T BOnpoc anckytupyetcsa ¢ 1999-2000 rr. Bnepsbie B
Poccun sHaumTensHoe nccnefosaHve B faHHOW 0651actu
6b1510 NpoBefeHo Mo 3anpocy PefeparnbHON KOMUCCUN MO
PbIHKY LeHHbIX 6ymar. Heo6xoanMO OTMETUTL, YTO SKOHO-
MUYECKMIA aHanua3 Torga rnokasan npexneBpeMeHHOCTb
co3faHns NnofobHOro NHCTUTYTA.

CerofiHsl NpennockInkK BCE Te Xe: POCT HE3aBUCUMOCTHU
perynupyoLmx opraHoB, HegoCTaToK (PMHAHCOBbLIX pe-
CYpCOB B rocyfapCTBEHHOM CEKTOpE (B TOM YuCie BBUOY
pocTa onnaTbl Tpyga CriyXalux), pacrnbiieHne yHKUMm
HOPMAaTUBHO-MPaABOBOro PerynmpoBaHns  (PUHAHCOBOrO
pbiHKa. Kpome TOro, OnbIT MPEOQONIeHUs Kpuauca no-
Kasan BaXHOCTb MPUHATUS ONepaTuBHbIX PELUEeHW Mo
ctabvnusaumm (UHaHCOBOW CUCTEMbI, HEO6XOOAUMOCTb
CBOEBPEMEHHOr0 NPeAoCTaBeHNs AONONHUTENbHOM NNK-
BUOHOCTU (PUHAHCOBOMY PbIHKY, MO3TOMY BOMNPOC CO3Aa-
HUS Meraperynaropa CHoBa CTan akTyasbHbIM.

Ocylectenenne aToro npegnonaraetcs Ha 6ase bah-
ka Poccun nytem nepegayn emy nosHomo4mn OCOP
Poccun no HopmatvBHO-NpaBOBOMY perynvpoBaHuio
(6e3 HapeneHns npaBoM NpefcTaeBnATb B [lpaButens-
cTBO P® npoekTbl theaeparnbHbiX 3aKOHOB M MPOEKThI
HOopMaTKMBHbIX NpaBoBbIx akToB lMpe3ngeHTa PO u lNpa-
BuTensctea P®). Nommmo aToro, npegnaraercs nepe-
patb baHky Poccumn dyHKUMM KOHTpONs M Hapsopa B
chepe (PMHAHCOBBLIX PLIHKOB, B TOM YMCME CTPaxoBOu
[eATenbLHOCTU, KPeaUTHON Koonepaumm 1 MUKpOUHaH-
COBOW [eATeNbHOCTUN, OEeATENbHOCTU TOBapHbLIX OGUPXK,
OGMpPXEBbIX MOCPEAHNKOB M GUPXKEBBLIX BPOKepPOB, op-
MUPOBaHUA U MHBECTUPOBAHWUS CPeACcTB MEeHCUOHHbIX
HaKOMMEHNN N NHbIE MONTHOMOYUS.

HakonneHHbI onbIT B 0611acTV yrnpasfeHus (OUHaHCO-
BbIMW aKTUBaMu 1 (PMHAHCOBOIO KOHTPOSIS MOKa3bIBaeT,
YTO Kflaccuyeckoe pasfeneHne rocygapCcTBeHHbIX (PyHK-
UM Mexay (oMHaHCOBbIMU MHCTUTYTaMu rocygapcTea He
BCcerga npveoauT K 3heKTUBHOMY ynpasreHuto. bonee
TOro, MOCTOSIHHO Pa3BUBAKOLLMIACHA U COBEPLLEHCTBYHO-
LLMIACca bMHaAHCOBBIN PbIHOK (MHaHcoBas cpepa) Tpedy-
0T HOBbIX MOAXOAOB K FOCYAAapCTBEHHOMY YrpaBeHUIO U
BbI6Opa HOBbIX (DOPM KOHCONMAAUMM UK 06begUHEHMS.
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CeropgHs ponb MuHdmHa Poccum B cucteme hMHaHCOBbIX
WHCTUTYTOB B CTpaHe npuobpeTaeT eLle 60nbLuee 3Have-
HWe, HO MPU 3TOM akTyasieH BONpoC O BO3MOXHOCTU UC-
Nnonb30BaHUs CyLLECTBYIOLLEro MNPOrpeccMBHOro orbiTa
WHOCTPaHHbLIX OPUCOMNKUMIA, rOe Mbl Habnogaem ycune-
HWe pornn (PMHAHCOBbLIX MHCTUTYTOB, KOTOPbIE HE BXOAAT
B CTPYKTYpPY MpaBuUTENbCTBA U BOOOLLE B CTPYKTYPY Op-
raHoB rocyfapCTBeHHoOW Bnactu. B cBasn ¢ atnum Tpeby-
eT Cepbe3HOro aHann3a Bo3pacTaHve 3Ha4MMOCTU TakuX
WHCTUTYTOB, Kak LleHTpanbHbii 6aHK P®, dmHaHcoBble
areHTcTBa, Meraperynstopbi.

B Poccun B 2011 r. peannsosaH nepsbi atan pedop-
Mbl PerynMpoBaHns 1 Hagsopa Ha (PUHAHCOBOM pPbIH-
ke — npuHAT Ykaa lMpeangeHta P® o1 04.03.2011 Ne 270
«O Mepax MO COBEPLLUEHCTBOBAHWUIO rOCYAapCTBEHHOIO
perynupoBaHusi B cdpepe prHaHcoBoro peiHka Poccuin-
ckon ®epepaumun». B pesynstaTe ero npuHATUS MOSIHOMO-
4MA MO PerynmpoBaHunio 1 Haas3opy B cdrepe PrHaHCOBbIX
PbIHKOB pacnpegeneHbl Mexay Tpems opraHamu: 1) Muk-
uH Poccun oTBevaeT 3a rocyfapCTBEHHYIO MOSIUTUKY
Ha BCEM (PMHAHCOBOM pbIHKE; 2) HOPMATUBHO-MPaBOBOE
perynuposaHue ocyuiecTtsnfetca MuHduHoM Poccuu,
OCODP Poccun n baHkom Poccum B COOTBETCTBYHOLLIMX
chepax; 3) HaA30pHbIE MOMHOMOYMA peanuadytoTcs bak-
kom Poccun (B 6aHkoBckon cdepe) n ®CDP Poccum (Ha
BCEM (PMHAHCOBOM PbIHKE, 32 UCKITIOYEHNEM GAHKOBCKO-
ro cekTopa v ayauTOPCKON OeATENbHOCTH).

BwmecTe ¢ Tem B ycnosusix KoHconuaauum KoMnaHum cum-
HaHCOBOro cektopa B (OMHAHCOBO-6aHKOBCKME rpynmbl
(o6beguHsoLLmMe 6aHKOBCKME MHCTUTYThI, CTPaxoBble op-
raHM3aumun, KoMnaHuv, [EVCTBYIOLLME Ha PbIHKE LIEeHHbIX
6ymar) 1 onepaTtmMBHOro nepeToka ruHaHCOBbIX PeCypCcoB
MeXy y4acTHUKaMu rpynnbl, nepeHoca pucKos ¢ OOHOIo
y4acTHWKa Ha gpyroro, Hagsop v perynuposaHve ®COP
Poccun n BaHka Poccuu, ocyLuecTensiemMble B OTHOLLEHUN
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BXOOALLKMX B YKa3aHHble rpynnbl OpFaHVISaLI,I/IVI, ABNAETCA
cbparmeHTaprlm M He no3BondeT yBnaoeTb UENIOCTHYH
KapTUHY COCTOAHUA CbVIHaHCOBOFO PblHKa 1 nNpaBwUibHO
OUEeHUTb CUCTEMHbIEe PUCKN. B 10 Xe Bpema prI'IHeVILIJVIe
PUCKK MaKpOSKOHOMI/I‘-IeCKOVI Jectabvnusaumm Ha (*')VI-
HaHCOBbIX PbIHKaxX CBA3aHbl UMEHHO C TaKUMMU rpynnamMmun.

MoaTomMy wuHTerpauma (YHKUUMR 1O  perynnpoBaHuio
M Haf30py 3a yyYaCTHUKaMU BCEX CEKTOPOB (PMHAHCOBO-
ro pbiHKa (KPeguTHble, CTpaxoBble, MHPPACTPYKTYPHbIE,
MUKPO(OMHAHCOBbIE OpraHu3aunn, npodeccuoHarnbHble
YYaCTHUKN PbIHKA LIEeHHbIX Gymar, HerocyfapCTBEHHble
NMEeHCUOHHbIe hoHabl) 6yaeT cnoco6CTBOBAaThL MOBbILLE-
HWIO CTaBUNBHOCTN Ha (PUHAHCOBOM PbIHKE, B TOM Yucre
3a CYET CHWXEHUS pasnuyns B perynatuBHbIX TpeboBsa-
HUAX N obecrneveHns 6onee Ka4eCTBEHHOro aHanusa cu-
CTEMHbIX PUCKOB. OTO NPMBERET K MOBBILLEHWIO Ka4ecTBa
N 3(PPEeKTUBHOCTUN perynmpoBaHus 1 Hagsopa (Bkoyas
KOHCONMAMPOBAHHbIN) 3a yKa3aHHbIMW Cy6beKTaMmn pbliH-
Ka N CHWKEHUIO afiMUHUCTPaTUBHOW Harpysku Ha HUX.
Poccuiickunii onbIT NpeofoneHns (UHaHCOBOro Kpuauca
2008 r. BbISIBANT BaXHOCTb OMNEpPaTUBHOrO MPUHATUS pe-
LeHnn no ctabunmsaunm UHaHCOBOW CUCTEMBI, NPELo-
CTaBMIEHNIO JOMNONHUTENBHOM NIMKBUOHOCTU (PUHAHCOBbLIM
pblHKaM, 4TO MOXET ObITb 605ee APPEKTUBHO peanunso-
BaHO B paMKax efjMHOro opraHa, oCyLLeCTBNSAOLErO KOH-
CONUAMPOBAaHHbIN HAA30p.

B pamkax BTOpOM Cekuuu Kpyrioro crona npepnonara-
eTCsl pacCMOTPEHNE TakMX BOMPOCOB, KaK Mpeanochisikn
W uenu cospaHusa omHaHcoBOro Meraperynsartopa B Poc-
CWU; MHCTPYMEHTbI HOBOIO WHCTUTYTa, OTBevaroLme Le-
naM pedopMbl (PUHAHCOBOrO pPerynnupoBaHuns; NpasoBon
cTatyc mMeraperynartopa, co3gasaemMoro Ha 6ase baHka
Poccuu; npo6nemsl peanusaunmn pedopmsl UHAHCOBOIO
perynupoBaHus U CO3fdaHus Meraperynsaropa ¢ y4eTom
crneunuKn poCCUMCKOro 3akoHodaTenbLCTBa.
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KPYITIbIiA CTOJ1 / ROUND TABLE OF DISCUSSION
Mpobnema adhhunMpoBaHHOCTH: MEXAYHAPOAHAS NPAKTHKA

CHATWE KOPMOPATWBHOW BYANN
B CYOEBHOW N APBEATPAXXHOW
[MPAKTUKE POCCII

LIFTING THE CORPORATE VEIL
IN RUSSIAN JUDICIAL AND
y ARBITRATION PRACTICE

rONbLBNAT

Anppeit AnekcaHapoBuY The problems of identifying affiliation are often key to establishing
ynpaBnAloWWiA NapTHep 10pUAN- 4 gehtor’s liability, assessing the legitimacy of company decisions
Heckoit oupmbl Goltsblat BLP 50/ 5o on. At the moment, Russian law uses the legal test of direct

Andrey Goltsblat control (through participation in authorised capital or management
Managing partner, bodies or by belonging to the same group). At the same time, the
Goltsblat BLP owners of a legal entity often jointly influence its decisions without

being formally related to each other. For example, a major creditor
may often directly influence company decisions or block them by
exerting debt pressure. The opposite is also true, for example a formal
affiliate of an entity may hold more than a 20% ownership interest
in an entity without exerting any decisive influence on its activities.
Additionally, the current legislation does not contain a method of
identifying an individual’s affiliates, for example an individual
entrepreneur. Therefore, they fall outside the requlatory scope of the
concept of affiliation. This gives rise to a wide range of approaches
and practices of enforcement.

Initially, the concept of affiliation found its way into the new draft of
the Civil Code. However, the innovations were worded so broadly that
dependence could be established without any criteria whatsoever,
simply at the discretion of a court of law, and in relation to anybody.
When preparing the draft law for its second reading, the working
group of the State Duma excluded this article from the Civil Code on
the grounds of requlatory redundancy.

The problem of affiliation is a separate issue in establishing third
party liability before creditors in the event of lifting the corporate
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veil. What does lifting the corporate veil actually mean? What are the
situations in which the corporate veil may be pierced in Russia and
fo what extent? Should this concept be formalised in Russia? The
session will discuss all of these questions in detail.

Representatives of the Supreme Commercial Court of the Russian
Federation, Russian, UK and German lawyers and experts from the
UK College of Law will share their knowledge and experience.

CTpyKTypupoBaHue 6u3Heca, CO3LaHME HECKOSbKUX
B3aMMOCBA3aHHbIX KOMMaHWA, BbIMOMHAKOLWNX pas-
NNYHble PYHKUMW, — OABHO NpoBepeHHas 1 obblvHas
cTpaTeruns, Kotopas UCMonb3yeTcs Kak B HOpPManbHbIX
KOMMepYeckux uensx (ona obnerdeHus ynpasneHus,
ONs pacnpenenieHns U1 MUHMMMU3aLMM pUCKOB), Tak n
B UensxX HegobpoCOBECTHbIX — COCPefoTOYeHUEe BCEX
aKTMBOB Ha OOHOM KOMMaHuu, a 06s3aTenbCcTB — Ha
Apyrovi. TunuyHon cynbbor KOMMaHuu, OTAroLLEeHHOWN
TONbKO 066A3aTenbCcTBaMu, SBNSETCA nocnegyroLlas
nukempauma nméo 6aHKpoTCcTBO. BnonHe o4eBugHoO,
YTO MPaKTUYECKU eOUHCTBEHHbIM LLAHCOM KpeguTtopa
Ha BO3BpaT XOTA Obl YacTU 3a00JSIHKEHHOCTU SBMSETCSH
B3bICKaHMe [OSITOB HE C AOMKHUKA-«MYyCThILWKU», a C
€ro KOHTPONMPYIOLLMX NnL, KOTOpble o6nagatoT gocTa-
TOYHbIMU aKTUBaMM.

CnepoBaTenbHO, ONs 3aLUMTbl MHTEPECOB 4O6GPOCOBECT-
HOro KpegmTopa 3akoHy Heo6X0AMMO BbIATU 3a rpaHuLbl
OTBETCTBEHHOCTW OTAENMbHOIr0 FOPUANYECKOro fmLa 1 BO3-
NOXWUTb €ro 06s3aTeNbCTBa Ha MHbIE NNLA, KOPNopaTUBHO
N KOMMEpPYECKU CBAA3aHHbIE C OOMKHUKOM. [MpoLle roso-
pPSi, HY>XXHO MpUBMeYb K OTBETCTBEHHOCTU He dhopMasibHO-
ropugndeckoe obpaszoBaHue — puanyeckoe nuuo,
a 6U3HeC Kak COBOKYMHOCTb NUL, U KOMMaHuK, paboTato-
LWKUX Ons ogHOM KOMMEpPYECKOW Lenn B pamkax eauHon
cTparTervm v Nog, eavHbIM yrpaBfieHUEM.

B 3TOM CyTb CHATMSI KOPNOPaTUBHOW Byanu — paspyLua-
eTCcA NpaBoBas rpaHvLa, Co3aaHHas 3akKOHHbIM CTaTyCcoM
aBTOHOMHOMO OPUAMYECKOrO NWLa, CHUMaeTCs Byarb
N obHaxaeTcs eauHas OU3HEeC-CTPYKTypa, B KOTOPOWN
OJHO 3BEHO MOXET O0TBeYaTb Mo JofraMm gpyroro.

[na 6u3Heca KIIOYeBbIMU SABMAETCH AHOHMMHOCTb U
lopyaMYeckas He3aBMCUMOCTb HOPUANYECKOro nua 1 B
nepeyto odvepefb OOGLLECTBA C OrpaHUYEHHON OTBET-
CTBEHHOCTbIO. BriepBble 3TOT MPUHLUMMN 6blNl YCTAHOB-
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neH B AHMmuum B 1897 1. B n3BectHoM pgene Salomon vs.
A. Salomon & Co, korga o6yBHor Mactep CanomoH npo-
Jan cBou akumu komnaHum «CanomoH», FOe OH Takxke
6blS1 aKLMOHEPOM, MO HEOOLIYHO BbICOKOM OJ1si TOro Bpe-
MeH LeHe. Korga koMnaHma 06aHKpoTunach, Kpeautopsbl
nonbITannck B3bickaTe fonrn ¢ AapoHa CanomoHa Kak ¢
ee akumoHepa. VimeHHo Torga CoBeT nophos (mpapoau-
Tenb BepxoBHOro cyga AHMMM) U yCTaHOBMI NPUHLMN aB-
TOHOMHOCTU M HE3ABUCUMOCTU IOPMAMYECKOro nmua Kak
CaMOCTOSATENIbHOrO Cy6bekTa XO35IMCTBEHHOro obopoTa.
Bmecte ¢ TeM C TeYEHMEM BPEMEHWU YCTAHOBJIEHHbIV
NPVHUMN NOTpeboBan UCKITHYEHUA B CUTY MHOTOYUCIIEH-
HbIX 3/10ynoTpe6bieHNn aBTOHOMHOCTLIO FOPUAMHECKOrO
MLa 1 HEBO3MOXHOCTbLIO 3aLLMThI NPaB KPeamMTopoB. Tak
poaunach naes CHATUS KOpropaTuBHONM Byanu, T.e. fony-
LLEHUS UCKITIOYEHWIA N3 NPUHLMNA UHOMBUOYANbHOCTU U
aBTOHOMHOCTU HOPUANYECKOro NnLia.

Bo Bcex pa3BuTbIX CTaHaX CHATUE KOPNopaTUBHOW Byanu
npUMeHseTCs OOCTaTO4HO 4acTo. B 6onbllen cTenexu,
HaBepHoe, B CLLA. Mpn 3TOM B SOKTPUHE Camol ngen 3a-
JIOXeHbl ABE OCHOBHbIE NMPUYMHbI, MPU HANMUYUN KOTOPbIX
Byasib MOXET 6bITb CHATA. DTO UCMONb30BaHME KOMMaHWUU
B LieNsiX COBEPLLEHUS MOLLEHHMYECTBA N UCMOSb30BaHNe
KOMMaHUN UCKIIOYUTENbHO B CBOMX JMYHbBIX MHTEpecax
Tak, Kak 6yaro 6bl 9TO 661710 PU3MHecKoe L.

B Poccun coBcem HepaBHO Bbiclumin ApbutpaxHeii Cyg
ynoTpebun [aHHoe CcrioBocoYeTaHne B cBoeM [locTa-
HoBneHun no pgeny «MNapekc 6aHka» ([locTaHoBneHwe
0T 24.04.2012 Ne 16404/11), roe oH npsimo ckagan: «[pea-
NPUHNMATENBCKYIO AeATeIbHOCTb Ha Tepputopun P® ocy-
LLIeCTBASIOT MMEHHO OTBETHMKM, NCNOSb3Ys adpdunnmposaH-
HbIX N, (BOKTPMHA ,,CPbIBAHNA KOPMOPATUBHOW Byanu®)».

Hackosnbko gonyctnma peanm3auna naen CHATUA Kopno-
paTVIBHOVI Byann B pOCCI/IIZCKOIZ cuctemMe npaea u npakTun-
Ke, Mbl NMOonbITaJIMCb PACCMOTPEThL B OaHHOW cTaTbe.
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CTONKHOBEHUE NPUHLMIMNOB rpaXKAaHCKOro
npaBsa

HecMOTpss Ha O4YeBUOHYIO MPaKTUYECKY MOMb3y, KOH-
Lenuus CHATUS KOpPropaTUBHOW Byann He MOXET U He
OOJKHA NPUMEHSTLCA LLUMPOKO U 6€3 orpaHnYeHuii B Cno-
pax 06 OTBETCTBEHHOCTU OPUANYECKUX NNLL U CBA3AHHbIX
C HUMK nuy,. Ecnv gonycTntb HEOrpaHMYeHHoe npuMeHe-
HVe OAaHHOW KOoHLUenuuu, noctpagaeT 6a30Bbli NPUHLAM
rpaXgaHcKoro npaesa — MNPUHLXM aBTOHOMHOCTU tOpU-
Jnyeckoro nuua (separate personality) v npuHumn orpa-
HUYEHHOI OTBETCTBEHHOCTM topuamnyeckoro nuua (limited
liability).

Ha paHHbIX NpyHUMNax NocTpoeHa BCS CMCTEMA B3aMMO-
OECTBMA YYACTHUKOB rpaxkaaHCKoro obopoTa, 6e3 ux
CO6MIOOEHNS HEBO3MOXHO MNPUMEHEHME OONbLUNHCTBA
HOPM rpaXK[aHCKOro npaea M HEBO3MOXHA HOpMarbHas
npeanpvHMMaTenbcKas OedaTeNbHOCTb.

B poccunckom 3akoHopaTenbCTBe MPUHLUMMLI aBTOHOM-
HOCTW M OrpaHN4eHHON OTBETCTBEHHOCTU HOPUAMYECKOrO
nvua oTpaxeHsl B AByXx ctaTtbsax K P®. «Y4ypegutenb
(y4aCTHVK) OpUaM4EeCcKoro nuua unm COOCTBEHHMK €ro
MMyLLIeCTBa He OTBEYaloT Mo 06a3aTenscTBam punanyec-
KOro nvua, a ropuamyeckoe nuuo He oTeBevaeT no ob6a3a-
TenbCTBaM y4pegnTens (y4acTHMKa) v CO6CTBEHHMKA,
3a VCKJIOYEHMEeM cny4vaeB, NpenyCMOTPEHHbIX HacTosi-
wum Kogekcom nmbo yHpeauTesibHbIMM OOKYMEHTamm
topuamyeckoro nuua» (ct. 56 MK PO). «[do4epHee obLLie-
CTBO He OTBeYaeT Mo JonramMm OCHOBHOMO obLyecTBa (ToBa-
puectsa)» (cT. 105 'K PO).

Mpu 3TOM, Kak Mbl yKasbiBanu Bbllle, ObIBAIOT Clyyau,
Korga co6rofeHre MPUHLMNOB aBTOHOMHOCTM U orpa-
HWYEHHOW OTBETCTBEHHOCTU MPUBEAYT K YLUEMIEHWIO
npae KpeaMTOPOB — YHaCTHUKOB IPaxaaHCcKoro o6opota
1 MO3BONAT U36EXaTb OTBETCTBEHHOCTY HEJO6GPOCOBECT-
HbIM [IOMKHUKaM.

Takum 06pas3oM, NMPOUCXOANUT CTONIKHOBEHME MPUHLMMOB
3aKOHHOCTU U paBEHCTBA Y4aCTHMKOB rPaXk4aHCKoro 060-
poTa (1 paBHOro npaea Ha 3aLuUTy UX UHTEPECOB) C MPUH-
uMnaMnm aBTOHOMHOCTM U OrpaHUYeHHON OTBETCTBEHHO-
CTU OPUOMYECKUX N1L. [aHHas KONMMM3Msi Ha NpakTuKe
6bina peLleHa ¢ NOMOLLbI0 YCTAaHOBEHNS YeTKOro nepey-
HA KPUTEPUEB U YCIOBUIA, MPY HANMYUU KOTOPbIX MOXET
6bITb MPUMEHEeHa KOHLENUMsI CHATUA KOPropaTUBHOM
Byanu. 9T KpUTEPUN U YCIOBUS HAaCTUHHO 3aKpensieHbl
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B 3aKOHE, 4acCTU4HO POPMUPYHOTCS Ha YPOBHE NpaBonpu-
MEHUTENbHOMN NPaKTUKM.

Hopmbl 0 cy6cuamapHon OTBEeTCTBEHHOCTH
B3aMMOCBSi3aHHbIX JIUL, B POCCUNCKOM
3akoHopaTesnbCTBe

3akoHofaTensHOe PerynMpoBaHue, KOTOpoe MOXET WC-
Monb30BaThCs AJ1s MPaBOBOr0 O6OCHOBAHMWS CHATUS KOpP-
nopaT1BHOM Byaniu, B POCCUICKOM NpaBe He siBMsieTcs 06-
LUMPHBLIM. MOXHO OTMETUTbL fIBa KOMMJIEKCa MPUMEHUMbIX
NPaBOBbIX HOPM:

m O CybCMANapHON OTBETCTBEHHOCTW KOHTPOMMPYHOLLIMX
vy B 3akoHopgatenbctBe 0 6aHkpoTcTBe (cT. 10 Pe-
JepanbHoro 3akoHa oT 26.10.2002 Ne 127-®3 «O He-
COCTOATENIbHOCTU UM 6GaHKpoTCTBE» (Oanee — 3akoH
0 6aHKpoTCTBE), CT. 56 K PD);

m 06 OTBETCTBEHHOCTM OCHOBHOMO O6LLeCTBa Mo caenkam
po4epHero obuectsa (cT. 105 MK PO).

MyHKT 4 cT. 10 3akoHa 0 6aHKpOTCTBE: «KOHTpOnuMpyto-
Lwpme OOMKHUKA Nuua HecyT Cyb6cuamMapHyro OTBETCTBEH-
HOCTb MO OEHEXHbIM 0643aTeNbCTBaM OOMMKHMKA U (UNn)
0653aHHOCTAM MO ynnaTte o06s3aTenbHbIX MaTexen
C MOMEHTa NPUOCTAHOBIIEHNSI pacyeToB C KpeguTopamu
no TpeboBaHsAM O BO3MELLEeHUN Bpeda, NMPUHUHEHHOrO
MMYLLIECTBEHHbIM UHTEpecaM KpeauTopoB B pesyrnbraTe
WCMONHEHUA YKa3aHUA KOHTPONUPYIOLLMX NWUL, UK UC-
NOSIHEHUS TEKYLLMX 06A3aTeNnbCTB NPU HEAOCTAaTO4YHOCTHU
MMYLLIECTBa, COCTaBNAOLLEr0 KOHKYPCHYIO Maccy».

MyHkT 5 cT. 10 3akoHa 0 6aHKpOTCTBE: «PykoBoguTenb
JOMDKHUKA HeceT cybcuamapHyto OTBETCTBEHHOCTb M0
o6s3aTenLCTBaM [OMKHUKA, €CNY JOKYMEHTLI ByXrantep-
CKOro yyeTa u (M) OTHETHOCTU... K MOMEHTY BbIHECEHMS
onpefenieHns o BBeAeHUU HabNoaeHNA NN NPUHATUS pe-
LUIEHUs1 O NPU3HaHUN OOMKHWKA 6aHKPOTOM OTCYTCTBYIOT
U He cofiepXat nHgopmMaLmio 06 NMyLLLeCTBe 1 0b6a3a-
TENbCTBAX AOSMKHUKA U UX OBVKEHUN».

MyHkT 2 cT. 105 K P®: «OcHoBHOE 06LLIeCcTBO (TOBapu-
LLIeCTBO), KOTOPOE MMEET MpaBo AasaTtb JOYEepPHEMY 06-
LLeCTBY, B TOM 4Y1CIe NO AOFOBOPY C HUM, 06513aTeNbHbIe
ONA Hero ykasaHus, OTBeYaeT CONMMOapHO C OOYEPHUM
06LLEeCTBOM MO cOenkaMm, 3ak/t4YeHHbIM MOCNegHM BO
WCMOJTHEHME TaKMX YKa3aHWUA».
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Taknm 06pas3oM, 3akoHodaTenbHas 6as3a Ans CHATUA
KOpMopaTUBHOWM Byanu B POCCUIACKOM 3aKOHOOATENbCTBE
ecTb. B TO e Bpemsi OTHOLLEHNE KpeauTopoB K criopam
0 cybcuamapHo OTBETCTBEHHOCTM BCerga ObI1o ckenTu-
Yeckum. MNpexpe Bcero, HeBepue B 3pPEKTUBHOCTb AaH-
HbIX HOPM MPU B3bICKAHWUM MPOGEMHbIX OOSITOB OCHOBbI-
BaeTCs Ha CIOXHOCTM [0oKa3biBaHWUA 06CTOATENLCTB, NpU
KOTOPbIX MOXET ObITb MPUMEHEHa cybcuanapHas OTBeT-
CTBEHHOCTb K KOHTPOSIMPYHOLLUM NvLam npu 6aHKpOTCTBE
UM K OCHOBHOMY 06LLiecTBy. O npobrnemax JoKa3blBaHWS
Mbl MOOPOGHEE NMOrOBOPUM HUXE.

MMpn 3TOM CTOUT OTMETUTBL, YTO, HECMOTPSA Ha CIIOXHOCTHU,
6bINO BbIHECEHO 3HAYUTENBHOE KONMUYECTBO MOSIOXKMUTENb-
HbIX pPeLLeHUI O NPUBMEYEHUN K OTBETCTBEHHOCTU PYKOBO-
auTenen n ydpegutenen JOMKHUKOB-6aHKPOTOB, a Takxe
WHBIX NAL, HE UMEIOLLMX O4EBUOHBIX KOPNOPATUBHbLIX CBS-
3e C JOIMKHVKOM, MPUYeM, YTO LIEHHO, Takune peLueHus
HaLLv Noaaep XKy Kak Ha ypoBHe CY[0B OKPYroB, Tak U Ha
ypoBHe BAC P®, B ka4ecTBe 060CHOBaHUS MPUMEHsiNach
n. 4 n 5 ct. 10 3akoHa o0 6aHkpoTcTBe!. ECTb NONoOXuUTENDb-
Hasl NnpakTMKa 1 no criopam 06 OTBETCTBEHHOCTU OCHOBHbIX
o6LLecTB Mo fonram go4epHux (cnopsbl no ct. 105 MK PO)2.

Mcxops n3 3Toro, MOXHO 3aKnio4YnTb, YTO NpakTUKa CHA-
TS KOPMOPaTMBHOM Byann POCCUNCKUMU cygamu 6yaet
pacwmpsaTecs M passusatbes. lNpeacepatens BAC PO
A.A. VBaHOoB B WHTepBbIO rasete «KommepcaHTb»
31 wionga 2012 r. OTMETUN, YTO He 3a ropamu TO Bpems,
korga cyabl 6ygyT paccMmaTpmeaTth NPO6eMbl CHATUA KOP-
nopaTvBHOM Byasnu, ecnv CTOPOHbI BYAyT 3aABNATbL TakmMe
TpeboBaHus; Ha HOPMUPOBaHNE NPaAKTUKM YNOET HE Me-
Hee OBYX neT.

! Cwm., Hanp.: Onpegenenne BAC P® or 11.02.2013 Ne BAC-
14858/12 (npuBnedeHne K OTBETCTBEHHOCTU PYKOBOAU-
Tena pomkHuka); [loctaHosnerusi [pesvanyma BAC P®
ot 06.11.2012 Ne 9127/12 (npuBnedYyeHne K OTBETCTBEHHOCTY
pyKkoBoauTensi RO/MKHWUKa); oT 07.06.2012 Ne 219/12 (npusne-
4YeHne K OTBETCTBEHHOCTN COOCTBEHHUKA UMYLLIeCTBAa [OSIKHU-
ka); noctaHoBneHne @AC MockoBckoro okpyra ot 18.02.2013
o gesny Ne A40-61071/11-103-66 (npuBreyeHne K OTBETCTBEH-
HOCTY YyHacCTHUKOB U APYruX KOHTPOIMPYOLLMX JINLY).

2 Cwm., Hanp.: noctaHosneHnss ®AC 3anagHo-Cubnpckoro okpy-
ra ot 06.06.2012 no pgeny Ne 70-7811/2011 (ycraHoBreHve
cTaryca OCHOBHOIO 1 JOHepHero obLecTs Ha OCHOBE orocpe-
[oBaHHbIX cBsA3ert BHyTpu rpynnbl); ®AC Ypansckoro okpyra
ot 23.05.2007 no peny Ne ®09-8094/06-C4 (npwsnedyeHve
K OTBETCTBEHHOCTM OCHOBHOIMO 06L4ecTBa); oT 24.03.2005 no
geny Ne ®09-2962/05-NK; ®AC Ceepo-KaBka3ckoro okpyra
ot 02.02.2005 o geny Ne ®08-6595/2004 (3a gonr go4epHe-
ro obLyecTsa o [OroBopy rnoctaBki K OTBETCTBEHHOCTU Mpu-
BJIEK/IN OCHOBHOE 06LLECTBO).
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MaBHbIM npenatcTeBMeM Oona pas3BuUtua UHCTUTYTa ABNA-
IOTCA NpakTn4eckune I'Ip06J'IeMbI JOKa3blBaHUA HeobXo-
ONMbIX O6CTOATENBLCTB MO MNOAOOHLIM AenaMm. |_|OCKOJ'Ibe
60nbLUas YacTb 06CTOATENLCTB, NOANEXaLnX AoKa3biBa-
HUKO, OTHOCUTCA K AeATeJSIbHOCTU OO0JKHUKA U CBA3AaHHbIX
C HUM Ny, Hy>XXHas Manopmau,vm B OCHOBHOM COOEPXUT-
CA BO BHYTPEHHUX XO3SNCTBEHHbIX U CbI/IHaHCOBbIX LOOKY-
MeHTax OOJDKHUKA U 3TUX nuy, a Kpegnutop nMmeet OoBOJIb-
HO OrpaHn4eHHble BO3SMOXHOCTK ONA nony4eHna goctyna
K 3TUM OOKYMEeHTaM, He roBops y>X O BO3MOXXHOCTU KOH-
TponnpoBaTb UX COXPaHHOCTb U o6eperaTb OT UCKaXeHnaA
nnn ncnpasyieHna.

VIMEHHO HEBO3MOXHOCTb [oKa3aTb 3Ha4MMble Ons gena
obcToATeNnbCTBA U3-3a OTCYTCTBUA HYXHbIX [OOKas3a-
TeNlbCTB (B OCHOBHOM M3-3a OTCYTCTBMA OOCTyna K ap-
XmBaM LOOJDKHUKa U CBA3AHHbLIX C HUM J'II/ILI,) Bbi3blBaeT
60MNbLUMHCTBO oTpuuaTenbHbIX pemeHMﬁ no cnopam
O npueBne4vYeHunn K cy6cm,u,mapH017| OTBETCTBEHHOCTUS.

O6cTosiTeNnbCTBA, NogJexaiwgue
AOKa3blBaHUIO NPU MPUMEHEHUN
KOHLENnuum CHATUS KOprnopaTUBHOM Byanu

I'quemy Xe npencrtaeneHune gokasartesibCTB Mo genam
O npuBJie4eHNN K cy6cm,u,|/|apH017| OTBETCTBEHHOCTU ABNA-
€TCA CTOJIb CJTOXXHbIM Ond er,El,VITOpa? Hwxe mbl npueenu
CMNCOK OCHOBHbIX OGCTOSATENbCTB, MOAMeXalumMx OoKa-
3bIBaHWIO NO TakuUM Aenam. [daHHbIA CNUCOK He ABNsSeTCA
ncyepnbiBavOWMM U I'IOD,pO6HbIM, TaK Kak Hallen uenblo
6b1110 yKa3atb MMEHHO Ha Te 06CTOATENLCTBA, A0Ka3bl-
BaHMe KOTOPbIX BbI3blBAET HanbonbLUne 3aTpyoHeHua Ha
NpakTuKe.

MepBas rpynna pokasaTenbCTB — [oKa3aTenbCTBa,
OTHOCSILLMECH K CTaTyCy [AOJ/DKHMKA M CBA3aHHbIX
C HUM nuu,. MNpumeHnTensbHO K ¢T. 105 TK P® HyxHO 6y-
OeT JoKasaTtb, YTO JOMKHUK SBMSETCS A0YEepHUM obLLe-
CTBOM NOTEHLMANbHOr0 OCHOBHOIO 06LLECTBA, T.€. HY>XHO
JoKasaTb, YTO OCHOBHOE 06LLEeCTBO MMeSIo Npaso AasaTb
JoyepHeMy ob6s3aTenbHble ykasaHus. [MpuMeHuTenbHo
K cT. 10 3akoHa 0 6aHKPOTCTBE HYXHO [OKasaTb, YTO
NnUo, NpuBReKaemMoe K cyb6cuamnapHoO OTBETCTBEHHOCTH,
ABNANOCh KOHTPONMUPYHOLLMM NINLOM JOMKHUKA, T.e. uMe-

3 Cm., Hanp.: OnpegeneHne BAC P® or 11.07.2011 no geny
Ne BAC 8023/11; nocraHosneHne ®AC MockoBckoro okpyra
o1 11.01.2010 Ne KI-A40/13661-09.
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o npaBoO B Te4eHne MeHee 4YeM OBYX JNieT OO0 NPUHATUA
CyOooM 3asdBjieHnda O Npu3HaHUM OOJIKHUKa 6aHKpOTOM
naBsatb OOJDKHUKY obazaTenbHble OS5 UICNOMHEHNS yKasa-
HUA NN NHbIM o6pa30M onpenenatb ero OencTBus.

Bropas rpynna pokasatenbCTB — [oOKa3aTesibCTBa,
OTHOCSIlLUMEC K MPUYMHHO-CNIEACTBEHHOW CBA3U
MeXay AEeACTBUSIMM KOHTPONMPYHOLWMX nuy, / OCHOB-
HbIX O6LLECTB U BPeAOM, BOSHUKLUMM AJI KOMMaHUMN-
OOJDKHUKOB BCJIeACTBME NX 06513aTeNIbHbIX YKa3aHUN.
YCcTaHOBMEHMA camoro hakTa CBA3N MeXAY AOSHKHUKOM
M KOHTPONUPYIOLLMM JIMLOM / OCHOBHbIM OBLLIECTBOM He-
[OCTaToO4HO. [ANs CHATUS KOPMOPaTUBHOW BYyanun HY>XHO
nokasaTb, YTO OEACTBMA MMEHHO 3TOro Nuua, WUCMoJSHe-
HWe ero ykasaHuii NpuBeSN K HEraTUBHbIM UMYLLIECTBEH-
HbIM NOCNEeaCcTBUAM.

TpeTbs rpynna fokasaTenbCTB — UHble JoKa3aTellb-
cTBa. K Helt MOXHO OTHEeCTV 06bI4HbIE O Criopa O B3bIC-
KaHUM OONroB MM YO6bLITKOB [OKas3aTenbCTBa, B 4acT-
HOCTW OTHOCALLMECH K CymMMe, mogriexalleit BbinnaTte,
K pacnpegeneHnio OTBETCTBEHHOCTU MeXdy Bcemu nuua-
MW, NMPUBMIEHEHHLIMU K Cy6GCUaMAPHON OTBETCTBEHHOCTMH,
K COGJIOOEHNI0 CPOKOB UCKOBOW OaBHOCTU U K UHbIM CY-
LLieCTBEHHbIM 71 Criopa BOMpOCaM.

Hwxe Mbl nogpobHee OCTaHOBUMCS Ha NepBON 1 BTOPOU
rpynnax gokasaTtenbCTB, NMOCKOSIbKY MMEHHO OHU BbI3bl-
BatOT HaMObOsbLUNE 3aTPYAHEHUS HA NPaKTUKE.

[okasaTenbcTBa, OTHOCSALWMECS K CTaTyCy
DOJDKHMKA U CBA3aHHbIX C HUM NUL,

MpoLLe Bcero, ecnv Mexay AOMMKHUKOM U KOHTPONUPYHO-
LMM NULOM / OCHOBHbIM OOLLECTBOM MMeeTcsl nmpsiMasi
KopriopaTuBHasi CBsi3b (Hanpymep, OTBETYMK — PYKOBO-
OuTenb OOMKHVKA, WU YfieH ero coBeTa [AMPEKTOpPOB,
Unn o6nafaeT 3HaYUTESNbHBIM NakeToM akumii nnéo Ao-
ney B cuny MPSIMOrO WM OMOCPELOBaHHOIO y4acTus
B IOPVUANYECKOM JIMLIEe-OOMKHMKE).

OpHako npocTas cuTyauus BcTpedaeTcsa peako. daxe Kor-
[a yOaeTcs MOeHTUULMPOBATb KaKylo-TO A0S0 yHacTus
OTBETHMKA B FOPUANHECKOM NNLIE — OOMKHUKE, BO3HMKAET
BOMPOC, KAKOW MaKeT B KaXAOM KOHKPETHOM cry4vae obec-
rne4mBaeT BO3MOXHOCTb [aBaTb 06a3aTeslbHble YKasaHus
W MHBIM 06Pa30M onpeaensTh AeNCTBUSA AoMmKHMKA. Of-
HO3HA4YHOro OTBETA Ha Hero He MmeeTcs. B kaxaom cny-
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yae cyqn NPOBOOMT UCCNedoBaHMe BCEX OBCTOATESIbCTB,
BbISICHSASI peasibHOe MOMoXeHne [efn, HACKONbLKO aKTUBHO
y4acTBOBasl OTBETHMK B [enax [AOMMKHWKA, KOHTPOMMpo-
Barsl N1 ero TeKyLLylo AesTeNbHOCTb. Bo BHUMaHne mMoryT
MPUHMMATLCS CaMble pa3Hble 06CTOATENLCTBA U OKYMEH-
Thbl — cofiepXaHve 1 0OPMIIEHNE BHYTPEHHMX NPUKA30B
LOMKHMNKA, OGOPMIIEHNE OTHOLLIEHWA C PYKOBOOMTENEM
LOMKHMKA, TEeKyLLlas aernosas nepermcka.

Hanpumep, ®AC MockoBckoro okpyra (B NoCTaHOBEHUM
o1 18.02.2013 no geny Ne A40-64071/11-103-6B) coenan
cnepytoLme BbiBofbl. B otHoweHnn OO0 «MKB MHBecT»
cyn cornacuics, 4To nocnegHee, obnagas gonen y4actus
B [OJXKHWKE, paBHOM 1%, HE UMENO BO3MOXHOCTU flaBaTb
obsAzaTenbHble yKasaHusA. Hackombko MOXHO ckasaTb
no cygebHbIM akTam, oka3aTeNnbCTB MHOMO BO3OENCTBUA
B Jerne He UMenoChb.

B 10 e Bpema ®AC Ypanbckoro okpyra (noctaHoBfeHne
oT 24.03.2005 Ne ®09-2962/04-TK) cyn coenan cnegyto-
wme BbiBoAabl B oTHoweHun OO0 «MOTOBUNUXMHCKUIA
CaHTEXHUYECKUI 3aBOA», KOTOPOMY NpuHaanexana oons
y4yacTus, paBHas 22%. «13 npefcTasneHHbIX B MaTepuarnsl
Jena [OKyMeHTOB BUAHO, 4To ampektop OO0 ,JlutenHo-
MeXxaHWYeCKMIA 3aBOA" HAa3Ha4Y€eH Ha [OSHKHOCTb NPUKa30M
no OO0 ,MOTOBUNMXMHCKNIA CAHTEXHUYECKUI 3aBog”...
Mo ycnoBusiM cBOEro TpPyooBOro [OroBopa AMPEKTOP
000 ,JInTenHo-MexaHN4YeCckMin 3aBof“ 0653aH ynpas-
NnATb O6LLECTBOM, COMNacHo MnfiaHaMm, YTBEepXAEHHbIM
OAO ,MOTOBUMXMHCKME 3aBOAbI“, BOMPOCHI KOMMETEH-
LUnn oUpeKTopa onpeaensoTcs, B HaCTHOCTU, PeLLEHUSIMU
obLero cobpaHus ydpeautenenn n Coeeta OMPEKTOPOB
OAO ,MoTOoBUNNXMHCKME 3aBOAbI”, BO3HArpaxneHme au-
pektopy OOOQO ,JIuTeliHo-MexaHUYeCKUIA 3aBoa" yCcTaHaB-
nuBaetcsa pelleHnem agupektopa OOO ,MOTOBUANXUH-
CKMIA CaHTEXHNYECKMIA 3aBOL". ..

13 n3noxeHHOro criegyeT, Y4TO BCA XO3SIMCTBEHHAsA Oes-
TenbHocTb OO0 ,JInTelHo-MexaHn4eckuii 3aBof” KOH-
Tponuposanace OO0 ,MOTOBUNMXMHCKUIA CaHTEXHUYEC-
KWNin 3aBOL"».

3 npuBegeHHoro cygebHoro aHanusa BUAHO, YTO CYAOM
BO BHMMaHWe MPUHUMArcCa He KOIMYECTBEHHbIV rnokasa-
Tenb — BeNn4YMHa [ONY y4acTus, a 06CToATeNbLCTBA, CBU-
JeTenbCTBYIOLLME O peasnibHOM yHacTUM KOHTPONMPYIOLLIe-
ro nvua B [eATeNbHOCTN OOMMKHUKA, U JaXe ecnu naket
KOHTpOnuMpytoLLero nuua 6bin 6bl, K npumepy, 5%, nosu-
ums cyaa Bpsg, i UamMeHunach Obl.
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Takum o6pasom, npu JokKasbiBaHWW MpaBa Ha o06s3a-
TefbHble ykaldaHus (CTaTtyca OCHOBHOMO ObLuecTBa Wiu
KOHTPONMPYIOLLErO N1La) HYXXHO He OrpaHn4MBaTbCs Bbl-
SIBNIEHNEM KaKUX-TO MPSIMbIX N KOCBEHHbIX CBSA3EN Yepes
npsiIMoe UM KOCBEHHOE BnageHve Opyr OpYyroMm BOBRe-
YeHHbIX N1, a cTapaTtbCs NpefcTaBuTb Nlobble fokasa-
TenbCTBa, CBUAETENLCTBYIOWME O DAKTUHECKOM KOHT-
porne Hap [eATeNbHOCTLIO JOMMKHNKA.

ELLe ogHUM NpUMEPOM NPUMEHEHUS KpUTEPUS haKT4ec-
KOro KOHTPOJsi MOXET cTaTb Aeno noctaHosneHne ®AC
3anagHo-Cunbupckoro okpyra ot 06.06.2012 no peny
Ne A70-7811/2011. B pamkax 3Toro gena aHanv3a cygom
(haKTU4ECKOro BIIMSIHUS BOBJIEYEHHbIX NNL, OCHOBbIBASICSA
Ha BbISIBNEHUWN BCEX CBA3EN BHYTPU FPynnbl, BO3HUKLLMX
B CUIy Kak NpsIMOro BrafeHus, Tak 1 akLMOHEepHOro cor-
nalleHusi, pearnbHbIX CIy>Xe6HbIX OTHOLLEHWI C MeHeKe-
pamu.

Hanpwumep, cyn ykasan cnegytowlee: «OTBETHUKMN ABNSIOT-
Csl OCHOBHbIMU O6LLECTBAMU MO OTHOLLUEHUIO K TpEeTbeMy
nmuy NPUMEHUTENBHO K CTpaTernyeckomy napTHepCTBY.
Komnanus ,TNK BP Limited“ ocyLiecTBnseT kopnopaTue-
HbIi KOHTPOSb Haf obLiectsoM , THK BP XonguHr yepes
NOAKOHTPOSIbHbIE € komnaHun. CornaileHve akumoHe-
poB kKomnanuu , TNK BP Limited* onpegenseT nopsifok
OCYLLIECTBMEHUS KOPNOPATUBHOIO KOHTPOMS CO CTOPOHbI
komnaHun , TNK BP Limited* Hap rpynnov THK BP, B ToM
yucne Hag o6buecteom ,THK BP Xonguur®. Komnanus
BP Russian Investments Limited (akunmoHep KoMnaHuu
»TNK BP Limited") nmeeT BO3MOXHOCTb onpefensTb pe-
LeHWs, NpUHUMaeMble TPeTbUM NIMLOM 4Yepes3 OUPEKTO-
poB oT BP... goupekTopa, HasHa4aemble akumoHepamu
komnaHun ,TNK-BP Limited” He aBnsATCA HE3aBUCUMbI-
MU aupekTopamu. [upekTopa oT BP Ha3HavalTcs U oT-
cTpaHsiTca Komnanmen ,BP Russian Investment Limited®,
COOTBETCTBEHHO, UX AEATENbHOCTb HarpasfieHa Ha pea-
nM3aumio MHTEPECOB KOMMaHUN.

B cBs31 ¢ 3TMM 060CHOBaHHbLIM ABSETCA OOBOA 3asBUTE-
N8 xanobbl, 4TO anpeKTopa, Ha3Ha4eHHble aKuMoHepamMun
KOMNaHuu, ,D,eVICTBy}OT cornacHo ykasaHuaMm 3Tnx akumo-
HepoB. oT1o cnenyet Takxe M3 CMbiCna cornalleHusa ak-
LMOHepOoB KOMMaHNUN».

Kak BugHO 13 npmeeneHHoOro oTpbiBKa, Ccyqd y4den Bce Bbl-
fBJIeHHble CBA3U: NpsAMble KOoprnopaTMBHble, OCHOBaAHHbIE
Ha akKUMOHEepHOM cornawleHnn, BO3HMKawLimne B CUy Ha-
3Ha4YeHuA Ha OOJIKHOCTb OAMpeKTopa. KpMTepmeM OUEHKn
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3TUX CBA3EN sBNsSeTCcH (paKTI/I‘-IeCKaﬂ, a He (popmaanaﬂ
BO3MOXHOCTb BJ/IMAHUA Ha OeATeNbHOCTb MOAKOHTPOJIb-
HOro nuua.

CnepoBaTtenbHo, Aaxe npv hopmansHON KOpnopaTUBHOWM
HEe3aBMCUMOCTMN KaKUX-NMOG0 NNLL 1 MPY OTCYTCTBUM SIBHbIX
COENOoK MeXAy HUMW, KOTOpble MOrnn 6bl ObiTb UCMOMb-
30BaHbl Af17 [0OKa3blBaHWA CBA3W, MOXHO MNOMbITATbCA
JoKa3aTb OTHOLLEHWS MOAKOHTPOSIbHOCTU 1 MpaBo (BO3-
MOXHOCTb) Ha 06513aTeNbHbIE YKasaHust nyTem cobopa [o-
KasaTenbCTB, OTHOCALUMXCH K (DAKTUYECKOMY BAVSHUIO
OfHOro nuua Ha ppyroe. Takoe (hakTUYeCcKoe BIUSHUE,
KakK BUOHO M3 CcydeOGHOM MpaKTUKW, Yalle Bcero o6oc-
HOBbIBAETCA OOKYMEHTaMMu, OTHOCALUMMUCA K TeKyLuewn
OesATeNnbHOCTU: BHYTPEHHME NpuKasbl, Nepenncka, ykasa-
HUS, MHCTPYKLMK, MOSIOXKEHWUS, MPaNC-NNCTbI, N3 KOTOPbIX
ycMaTpuBaeTcs hakTuYeckoe y4acTue KOHTPONMpYytoLLe-
ro nuua (OCHOBHOrO O6LLEeCTBa) B MPUHATUU peELLEHWUIA
OOSDKHUKOM.

[oka3aTtenbcTBa, OTHOCSLUMECH

K NPUYUHHO-CNeCTBEHHOW CBAA3N MEeXAY
AencTBmaMMU (YKasaHUAMMU)
KOHTponupytoLiero nuua / OCHOBHOro
obLyecTBa U BpeoM, BO3HUKLLUUM

AN QOJDKHUKA

B cnyyae ecnu nctuy ypaetcs fokasatb CBA3b Mexay
OOSDKHVMKOM W KOHTPONMPYIOLWMM JIMLOM / OCHOBHbIM
O6LLIeCTBOM, TO HYXHO MPeofoneTb elle OfHY CIIOX-
HOCTb — [0OKa3blBaHWe, YTO UMEHHO AEeNCTBUS OaHHOro
nvua (ero obs3aTenbHble yKas3aHwus) cTanu MpUHMHON
NPUYNHEHNS Bpeda UMYLLEeCTBY AOMKHMKa. Ha ypoBsHe
cynebHoM npakTukK Obina copmmposaHa KoHLUenums
[06POCOBECTHOCTU, KOTOpas npepnonaraeT OLEeHKY Oen-
CTBUA KOHTPONMPYIOLLLEro nvua nytemM CornocTasneHus
ero ¢ abCTpakTHbIM «Pa3yMHbIM KOMMEPCAHTOM», «XO-
poLLuMM ANpeKTopoM». Iony4aeTcs, YTO rnaBHbIM KpuTe-
pvemM OLeHKM pasyMHOCTU WU Hepa3yMHOCTU yKasaHui
KOHTPOMMPYIOLLIEro nuua SBNSeTca WX KomMepyeckas
LileniecoobpasHoCTb, Hannune pasymMHOW [EefoBOM Lenuv
1 BbIroAbl Kak noTeHumansHoro pesynesrara.

HacTo OTBETUMK MNbITAETCHA CCbINaTLCA HA OTCYTCTBUE CBO-
€l BVHbI B MPUYMHEHUMN YObITKOB, MOHMMAs BUHY KaK nps-
MOW yMbIcefl, T.e. 3apaHee 06yMaHHOEe HaMepeHne rnpu-
YMHUTb UMYLLLECTBEHHbBIN Bpen AOMKHUKY. Ecnn 661 cyabl
NPVHANW 3Ty NO3MLMIO, TO fOKa3blBaHWe Ans UcTua crano
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Obl KpalHe CNOXHbIM, TaK Kak Heyaa4Hoe (OMHaAHCOBOE
pELLEHME KOHTPOMPYIOLLErO NnLa BCErga MOXHO Oblfio
6bl pacUeHNTb Kak JOBPOCOBECTHYIO OLLIMOKY.

OpHako B cyfie6HOM NpakTUKe MOXXHO HaWTU MHOW NMOAXOA.
B wactHocTn, KoHcTuTyumoHHbIn Cyn PO B Onpegenerum
o1 08.04.2010 Ne 453-0-0O «O6 oTkase B NPUHATUN K pac-
CMOTPEHMIO Xanobbl KomnaHuu ,JlaHkpeHaH VIHBeCTMeHTC
Jlnmuten“ Ha HapyLleHue KOHCTUTYLMOHHBIX NMpaB U CBO-
60[ nonoxexHuamu n. 3 c¢T.6,n. 1 ct. 71, n. 2 cT. 84 ®3,06
aKkLMoHepHbIX obLecTtsax” n n. 4 ct. 393 'K PO» ykasan:
«B OTHOLLEHMM OTBETCTBEHHOCTU OCHOBHOrO 06L1ecTBa 3a
NPUYUHEHHBbIE ero AeNCTBUAMMU YObITKU OENCTBYIOT O6LLne
NPUHLUUMNbI OTBETCTBEHHOCTW, YCTaHOBMEHHble K PO...
B wacTtHocTK, cornacHo cT. 401 'K P® ocHoBaHueM OT-
BETCTBEHHOCTW ABNAETCA BMHA B No60on dopme (nnbo B
dopme ymbicna, 6o B hopMe HEOCTOPOXHOCTM); L0
NpuU3HaeTCcsi HEBUHOBHbLIM, €CMU OHO MPU TOW CTENeHn 3a-
60TNMBOCTU U OCMOTPUTENBHOCTU, Kakas OT Hero Tpebosa-
nacb, NPUHANO BCE Mepbl AN Haanexallero UCMNoSIHeHNs
ob6s3arenscTBa (n. 1); gokasbiBaHWE Xe OTCYTCTBUS BUHbI
B NPUYUHEHUN YOBLITKOB OCHOBHbIM O6LLIECTBOM JOYEPHEMY
BO3/1araeTcs ykasaHHo ctatbel 'K Ha oTBeTUYMKa (30ech
1 fanee B uMTartax BbigeneHo Hamu. — A, E.T.)...

Mpn TakmMx ob6CTOATENLCTBAX paspeLleHne Borpoca 06
OCHOBaHMAX U YCMOBUAX MPUBIIEYEHUSA K OTBETCTBEHHOCTU
OCHOBHOIo o6bLlecTBa TpebyeT uccrnefoBaHus peanbHOro
NONOXEHUs Jen, ncxodsa u3 pakTU4eckou posiu OCHOB-
HOro o6LecTBa B BO3HUKHOBEHMN YObITKOB [OYEPHErO, B
CBAA3U C 4eM OOBbEKTUBHO BO3pacTaeT 3HayeHue cyaebHo-
ro0 KOHTPONS CO CTOPOHbI apbUTPaKHbIX CYOOB, paccmar-
puBaOLLMX BOMPOChI MMYLLIECTBEHHOW OTBETCTBEHHOCTU
OCHOBHOIMO O6LLECTBA KakK C TOYKWU 3PEHUS HAnMU4us B ero
OEeNcTBMAX HEOH6XOAMMON CTeneHn 3ab60TIMBOCTM N OCMOT-
PUTENBHOCTU, TaK U pUCKa, HEONpaBgaHHOMO MO YCOBUSAM
060p0oTa, HanMuMa OefnoBbIX NPOCHETOB MPU OTHYXOEHUU
MMYLLIeCTBA MO CYLLEeCTBEHHO 3aHMXXEHHOM LieHe, Npw BbI6O-
pe KOHTpareHTa 1 (Unm) Npu NOAroTOBKE YCMOBUIA COENKWN».

B npuBepeHHo Boiwe nosvuumn KC PO oTpaxeHbl cpasy
HECKOJNIbKO BaXXHbIX MPUHLUMMNOB, KOTOpble MOryT obner-
YNTb UCTLAM JOKa3blBaHWe Mo genam, TpebyroLwmM CHs-
TS KOPNOPaTUBHOM Byanu.

1. MpuHUMN npropuTeTa CyTU MPaBOOTHOLLUEHUA Hap UX
dopmori. Bo BHMMaHue npuvHMMalroTcs He hopmarbHble
NPU3HaKM KOHTPONS, a peasibHas porib KOHTPONMPYOLLIEro
nvua / OCHOBHOro obLecTsa B AeATENIbHOCTU [OMKHUKA.
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2. KoHuenuma go6pocoBECTHOCTU (MPaBuio «pasyMHOro
KoMMepcaHTa»). [Npu oueHKe [ENCTBUIN KOHTPONMPYIOLLIE-
ro nuua / OCHOBHOro 06LLIeCTBa NPOBEPSETCS, HACKOMLKO
OHW KOMMEPYECKN pasdyMHbl, rpybble NPOCHETLI, CAENKU
6e3 BbIpaXXeHHON [enoBon Lenn unn 3asefoMo yobITOu-
Hble — OCHOBaHWs [N MPUBMEYEHNs K OTBETCTBEHHOCTU
N CHATUA KopnopaTUBHOW Byarsw.

3. bpems gokasbiBaHWs [O6POCOBECTHOCTU U OCMOTPU-
TENbHOCTU CBOUX OENCTBUA MO OTHOLLUEHUIO K OOMKHUKY
JIEXUT Ha OTBETHYUKE — KOHTPONMPYHOLLEM NnLiEe / OCHOB-
HOM O6LLEecTBe.

PacnpepeneHue 6pemMeHu fokKa3biBaHUS

Hanbonee Ttunu4yHoM cTpaTerven OTBETYMKA B cCriopax
0 cybcuamMapHOW OTBETCTBEHHOCTU SIBMSETCHA cTpaTtervs
MOSYaHusA, HenpegocTaBfieHUs UCTLY KakuX-Mbo cBe-
OEHUA N [oKal3aTenbCTB, OTHOCALLUMXCA K XO3AMCTBEH-
HOW [OEeATeNnbHOCTM OTBEeTYMKa WNu JOoSMKHMKa. PacyeTt
NpPoCTON — Yy UCTLA CaMOCTOSITENIbHON BO3MOXHOCTU
nofy41Tb OOCTYN K AOKYMEHTaM OTBETYMKA HeT, crnefo-
BaTesibHO, JOKa3aTb OCHOBHble O6CTOATENLCTBA (MPaBO
Ha o6sA3aTenbHble YKa3aHUs U MPUYNHHO-CREeACTBEHHYIO
CBfI3b 9TUX YKa3aHWU C yObITKaMU JOMKHMKA) OH HE CMO-
XeT 1 npourpaer.

YacTo 3Ta TakTUKa cpabaTbiBaeT U 0Ka3blBaeTCs aPdeEK-
TMBHOW. B TO Xe Bpems B CyAe6HOM NpakTUKe MOXHO Bbl-
Jenvtb ase TeHgeHumn. CornacHo ogHOM U3 HUX, ecnmn 06-
CTOATENbCTBA, CYLLECTBEHHbIE A9 fieNna He YCTaHOBIEHbI
(HeBaxHO, MO Yber BMHE), TO OCHOBaHWI A9 YOOBNETBO-
peHus ucka HeT, BTopas paccMaTpuBaeT MacCUBHYO No-
31LMI0 MPU NMpefocTaBeHNN [oKa3aTeNbCTB B Ka4ecTse
cornacusi oTBeTYMKa C nosuvumen uctua, nepeknagbisas
TeM caMbiM 6pemMs [OoKa3blBaHUS HA OTBETYMKA — KOH-
TponvpytoLlee nuuo. MNMpuseaem npumepsl CyaebHbIX aen
AN KaXKA0W M3 OTMEYEHHBIX TEHAEHLUMI.

MepBas TeHgeHuus. «[na npuBnedeHus nuua K cybcu-
AvapHoM OTBETCTBEHHOCTU HEO6XOAMMO YCTaHOBUTL Ha-
nM4Me y Hero npasa fasaTb 06s3aTeribHble yKasaHus...
Hanuyme NpUYMHHOM CBA3W, a TakXe BUHY Nnua B HacTy-
nneHun 6aHkpoTcTBa» (noctaHoenenve OAC [MoBonx-
ckoro okpyra ot 17.10.2012 no geny Ne A65-3524/2009).

BTtopasi TeHaeHUMs. «[puyHMHEHNe KOHTPONMPYIOLLIMM Nn-
LOM Bpeda KpeguTopam MNpestoMupyeTcs, OOoKasblBaTb
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BMHY KOHTPONMPYHOLLIEro NnLa B3biCKaTensam He TpebyeTcs,
a 6pems [OKa3blBaHWs OTCYTCTBMSA BMHbI U [OBPOCOBECT-
HOCTW CBOMX OEWCTBUIA BO3Maraetcs MMEHHO Ha KOHTPO-
nupytowiee nmuo» (noctaHoeneHne ®AC MockoBCKOro
okpyra ot 18.02.2013 no geny Ne A40-64071/11-103-6b).

Monaraem, 4TO MpaBWUNbHLIA NMOAXOQ BCe Xe B CO6Jto-
LeHnM 6anaHca MHTEePecoB CTOPOH M B pacrnpeaeneHnm
6peMeHV [oKa3biBaHUS B PaBHOM CTemneHn Mexay UCTLOM
N OTBETYMKOM. B TO e Bpemsi Npu siBHOM MAaCCUBHOCTU
OTBETYMKA U MONUTUKE HaMEPEHHOro COKPLITUSA foKasa-
TENbCTB TakMe OeVCTBUS AOMKHbI PacLeHMBATLCS CYAOM
Kak 06CTOATENbCTBO, CBUAETENLCTBYOLEE O Hego6pPOCo-
BECTHOCTU OTBETHMKA, KOTOPOE MOXET ObITb UCTONIKOBAHO
B MOMb3Y MO3MUMM MUCTLA NPU YCIOBUM, YTO UCTel, 060c-
HOBas CBOW [0BOAbI BCEMU AOCTYMHbIMU eMy OOCTOBep-
HbIMM [oKasaTeNbcTBamu. Hackonbko MofHbIMK U y6e-
OUTENbHLIMM [OMKHbI ObITb JOKasaTenbcTBa UCTLa Npu
NONIMTMKE MOMYaHWsl OTBETYMKA — BOT BOMPOC, Ha KOTO-
pblIli NoOKa HeT YeTKoro oTeeTa. MNpeacTaenseTcs, YTo B Ta-
KO CUTyauUMu y UCTLA BCe Xe AOMKHbI ObITb HEKOTOPbIE
npenMmyLLEecTBa, ecniv OH NpeAcTaBun [JokasaTenbcTBa
HaCTOJIbKO MOJHO, HACKOJLKO 6bISI0 B €ro cUnax.

MHTepecHbIM € TOYKM 3peHns hopMupoBaHus cyfebHon
Nno3numMn Mo OTHOLLIEHWIO K BpeMeHn [oKasbiBaHus B fe-
nax, CBA3aHHbIX CO CHATMEM KOPropaTUBHOW Byanu, cTa-
no MNoctaHoeneHue lMpesngnyma BAC P® ot 06.03.2012
Ne 12505/11): «HexxenaHve npegctaButb gokasaTenscrea
[OOIMKHO KBanMuLMpoBaTbCA UCKMIOYUTENIbHO Kak OTKas
OT ONPOBEPXEHUA TOro hakTa, Ha Hann4me KOToporo apry-
MEHTUPOBAHO CO CCbINKOM Ha KOHKPETHbIE [JOKYMEHTbI yKa-
3bIBaET MpoLieccyasbHbI ONMOHEHT. YYacTByloLLlee B fAene
nMuo, He CoBepLUMBLLIEE MpoLieccyarnibHoe AeNcTBme, He-
CeT PUCK MOCNEACTBUI TaKoro CBOEro NOBEAEHUSI».

Takum obpasom, BAC P® cornacuncs, 4To NacCMBHOCTb
OTBETYMKA [OSMKHA paccMaTpuBaTbCs Kak MpuU3HaHue
UCTLOM MO3MLMM UCTUA, HO NKLLUb MPU YCIIOBUK, YTO MO-
3UUMa UcTUA ABNSETCS apryMeHTUPOBAHHON.

BnusiHne cHATUS KOPNOPaTUBHOW Byasnu
Ha pa3peLueHue npoueccyanbHbIX BONPOCOB

Opyrum rpoMKMM cypnebHbIM [enoM, KOTOpOoe MNpUBMEK-
no o6buwee BHUMmaHue, ctano [lMoctaHoeneHne BAC PO
oT 24.04.2012 Ne 16404/11. Cnop mMexzay CTOpoHamu Ka-
casncs NpUMEHUMON HPUCAMKLNM U KOMMETEHTHOro cyaa
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Ona paccMmoTpeHus crnopa. B 4yacTHOCTW, 3Ha4YMMbIM Ons
paspeLueHus crnopa 06CTOATENIbCTBOM 6bISIO HANM4ne unm
OTCYTCTBUE Yy CTOPOHbI («[lapekc 6aHka») NnpeacTaBuUTeSb-
ctBa Ha Tepputopumn Poccuiickon ®epepauun. OT ycTa-
HOBJIEHMSA 3TOr0 06CTOATENBLCTBA B YMCHE NPOYeEro 3aBucen
MCXOf, criopa O TOM, MOXET JI POCCUNCKUI Cy[, pacCMOT-
peTb CNop MeXay nuuamu, BOBMEYEHHbIMU B AeS0.

BaxHocTb gaHHoro gena B ToM, 4to BAC P® npsmo
YNOMSIHYNT TEPMUH «CpblBaHME KOPMOpaTUBHON Byanu»,
paccmaTtpuBas BONpoc O ctatyce ABYX (hopMasibHO He-
3aBUCUMbIX KOMMaHWA, 1 cocnanca Ha npaktuky Cyna
cnpaesegnueocTn EBponenckoro cot3a. B uvacTHocTw,
BAC ykasan: «[MpegnpuHumarenisCKyto OeaTenbHOCTb Ha
Tepputopun P® ocyLLECTBASIOT UMEHHO OTBETHUKN, UC-
nonb3ys adPUNNMPOBaHHbIX MWL (QOKTPUHA «CpbIBAHUS
KOpPropaTMBHOW Byanu»)...

dunuan unu NpeacTaBUTeNIbCTBO CHUTAIOTCS CYLLIECTBY-
IOLLMM faxe B TOM Clyvae, ecriv opuamMyeckoe Nmuo He
MMeeT COGCTBEHHOrO HpPUOMYECKU O0GOPMIIEHHOro Mog-
paspgernieHnsi Ha TepPUTOPUN MHOCTPAHHOIO roCyAapcTBa,
HO TeM He MeHee BefeT AesTeNIbHOCTb Ha OaHHO! Teppu-
TOPUM Yepes3 He3aBNCUMYIO KOMIMaHMI0».

Takum o6pasom, BAC PO npmsHan npeactaB1MTeNsCTBOM
opmMarnbHO He3aBUCHMMOE topUAMYEecKoe nULo, U 3TOT
BbIBOL, MOXET ObITb UCMONb30BaH AN1S pa3peLLeHns npo-
LieccyanbHOro Bornpoca o pucamKLumnn.

MHOrocTopoHHUI ap6uUTpax U CHATUE
KopnopaTUBHOW Byanu

KoHuenuus CHATUS KopropaTUBHOW Byanu WUnv noaxof,
6NN3KUIN K HEN, MOXET UCMNOMb30BaTLCA NPU paspeLleHnn
BOMPOCOB, BO3HMKAOLLMX MPU BEAEHUN MHOMOCTOPOHHMX
KOMMep4ecknx apbutpaxen. Kak nssecTtHo, ctopoHamu
OfHOro apbuUTpa)KkHOro npouecca MoryT 6bITb NULLL LA,
Ha KOTOpble B CUNY TeX MM WHbLIX OCHOBAHWW pacrpo-
CTpaHsieTcs cornalleHve o rnepena4e Crnopos B apouTpax
(apbuTpaxHas oroBopka). Ha npaktuke 3TO NpuBOAUT
K TOMY, YTO MHOTAA € TPYAOM yaaeTcs [OOUTLCA paccMoT-
peHns B OOHOM apOuTPaXHOM MpPOoLecce TECHO CBA3aH-
HbIX TPE6OBaHWNA.

Hanpumep, B OCHOBHOM KpeauTHOM [OroBOpe MMeeTcs
apbuTpaxkHas OroBopka (nognucaHHas 3aeMLUMKOM U
6aHKOM), a B [OroBopax MopyyvTesniscTea, Mo KOTOpbIM
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NOPY4YUTENSAMU BbICTYNAIOT TPETLY N1LA, TAKOW OroBOPKU
HeT, MM60 OHa nofgnMcaHa ToNbKO TPETLUM JINLIOM — MO-
pydvTenem u 6aHkoM. Bo3HuMKaeT npoueccyansHas auc-
KYCCUSA: MOXHO 11 pacCMOTPETb B OHOM apObuUTpaxHoOM
npouecce TpeboBaHMA K NOPYYUTENSM U 3aEMLLMKY Npu
yCInoBUK, 4TO OTCYTCTBYET eanHoe, NoarnMcaHHoe Bcemm
apbuTpaxkHoe cornatueHve? Npu 3ToM nopyyuTenu u 3a-
EMLUK — KOMMaHUM B3aUMOCBSI3aHHbIE, (PaKTUYECKN
ynpaefsemMble OAHOW rpynnon dwuamyeckmx nuy. OHu
[eNCTBYIOT COrNacoBaHHO 1 B pamMkKax efiMHOM cTparTermu.

MomMumo npoueccyarnbHbIX JOBOAOB, OTHOCALLMXCH K 06b-
emMy apOuTpaKHOM OrOBOPKW (MMEeeT 3HaveHue, LIMpoKas
WM y3Kas OroBopka 6bina BK0YeHa B JOroBOp), B kade-
CTBE aprymeHTa B Mosib3y pacCMOTPEHMs BCeX TpebOoBaHN
B paMKax OfiHOro apouTpaxKHoro pasévparenicrsa MoXHO
NPUBECTM apryMeHT O TOM, YTO BCE [OroBopbl 6bIn 3a-
KITHOY€eHbl B paMKax OffHOro npoekrta v fisi OfHOW 3KOHO-
Mu4eckon uenn. CCbinkn Ha Takme KpUTepum NCnonbayoT-
€l B MpaKTuKe apouUTpaxHbIX MHCTUTYTOB Kak OCHOBaHue
[N COBMECTHOIO pacCMOTPEHUst TpeboBaHmn®.

OTa KoHUenuust 61n3Ka K CHATUI0 KOPNOPaTUBHOM Byasu,
Tak Kak oHa TOXe OB6HaXaeT (PaKTUHecKue OTHOLLEHMS
N KOMMEPYECKYH CyTb eAVHON COEeNKWU, UrHopupyst ¢hop-
MasbHyl0 He3aBUCMMOCTb, OOGYCMOBMEHHYIO MPaBOBbLIM
CTaTyCcoOM HOPUANYECKOro nLa.

YHuBepcanbHbie KpuTepum
ONS NPUMEHEHUs1 KOHLeNnuunu CHATUS
KopnopaTuBHOW Byanu

N B paccmoTpeHHom Bbiwe lMoctaHosnennn BAC P®
OT 24.04.2012 Ne 16404/11, n B gpyrux cnopax o cy6-

4 Final Award ICC case Ne 5971, published in Swiss Arbitration
Association Bulletin.
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CUOMAPHON OTBETCTBEHHOCTM MOXHO HalTu OBa npu-
3HakKa, yCcTaHOBJIEHNe KOTOPbIX CyAOM AaeT OCHOBaHUS
LN CHATUS KOPMNopaTUBHOM Byanu. 9TU NPU3HAKN He
ABNSATCA €AUHCTBEHHbIMU, HO 63 COMHEHMUs1 Ccyllie-
CTBEHHbI NMPU peLLeHn Bonpoca O BO3MOXHOCTU Ur-
HOPMPOBAHUA MpPUHUMNA aBTOHOMWUW HOPUOUHECKOrO
nuua.

[MpoTuBonpaBHasa uenb. [daHHbIA NpU3HaAK CcBOOAUTCA
K TOMy, YTO B cOefikaX, 3ak/tYeHHbIX BO WCMOMHEHWe
yKa3aHui KOHTPONMpPYHOLLEro nnua / OCHOBHOMO 06LLe-
CTBa OTCYTCTBYET KOMMEPYECKUN CMbIf, AernoBas Lenb,
OHUW HepasyMHbIl, He HanpaBfeHbl HA KOMMEP4YECKYHO Bbl-
rogy. OHM 3aK/HO4€eHbI B UHBLIX MPOTUBOMPABHbIX LIENSAX —
Hanpumep, B faHHoMm [NocTtaHoBneHnn BAC 6bina naex-
TMdUUMpoBaHa Lenb 06xoga POCCUMNCKOro 6GaHKOBCKOMO
KOHTPOSS.

PacxoxpgeHve dopmansHoro crartyca nuvua, npaso-
OTHOLLEHUA U ero peasibHoW ponu. Kak BUOHO 13 npo-
aHanua3npoBaHHOM HamMu B cTaTbe CyAebHOM NPakTUKK,
B [enax O CHATMM KOprnopaTMBHOW Byarnu 4valle BCero
nponcxoauT rnepeoleHka GopmanbHO He3aBUCUMOro
cratyca nmua n obHaXkeHne ero peasnbHOM ponn B 6U3-
Hece OO/MKHUKa. To e NpoucxoauT 1 € NPaBOOTHOLLE-
HUAMMK, ecnu cama rno cebe opraHmsaunoHHas CTpykTypa
He MMeeT KOMMEepYecKoro cMmbicra, MHOro 4yem obec-
neveHne opmMasnbHOM He3aBUCMMOCTW OfHOro nuvua
OT ApYroro, TO Takas CTPYKTypa U OTHOLUEHWUs BHYTPU
Hee paccMmaTpuBaloTCH, UCXOAs U3 (PakTUYEeCKOW, a He
13 dopmanbHo-topugnydeckon cutyaumm. Cnegosarenb-
HO, pacxoXfeHne KOMMEpPYECKON CyTU U OpULONYHECKON
OOPMbI MOXHO BbIAENNTL KakK OMH N3 NMPU3HaKoB, Npu
HanM4Mn KOTOPbIX BO3MOXHO CHAATUE KOpnopaTtuBHOMN
Byanu.
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Ocoboe mHeHue / Special Opinion

CHATWE KOPMOPATWBHOIA BYANI
PIERCING THE CORPORATE VEIL

HUJJUHCKWV' One of the most important developments in the history of Western commerce
Maitkn was the authorisation (by a British statute of 1855) of the use of the limited liability

napTHep Berwin Leighton company. This allowed an investor to invest in a business but at the same allowed

Paisner LLP him to limit his liability, in the event of a failure of the business, to the amount he
had invested as share capital in the corporation. The decision of the House of
Michael Polonsky Lords in 1897 in Salomon v Salomon recognised a corporation as having a legal
personality separate and distinct from its shareholders. As a result, the corporation

gggzg’ fi{,wm Leighton could acquire rights which its shareholders could not exercise independently of the

company and obligations for which the shareholders were not liable.

The separation of the rights and obligations of a company from those of its
shareholder-owners is referred to as “the corporate veil”.

There are however circumstances where the veil of incorporation can be pierced.
The main statutory exceptions are:

1. A shareholder cannot bring a claim for damages for an injury done to the
company; only the company can bring that claim; and whether a claim is in fact
brought by a company is to be decided by the principle of majority decision by
the shareholders. However, where a shareholder considers that the affairs of a
company have been conducted in a manner unfairly prejudicial to the interests of
its members generally or of some part of its members, he may petition the court for
relief which will include an injunction to prevent the prejudicial conduct continuing.
This remedy is available where the unfair prejudice was caused by the actions of a
controlling parent company.

2. If during the course of the winding-up of a company it appears that any business
of the company had been carried on with the intention of defrauding creditors, then
(on the application of the liquidator)the court can declare that any individual who
participated in that intention should contribute to the company’s assets in an amount
determined by the court.

3. The main common law exception is that the corporate veil can be pierced
if the corporation is being used as a facade to conceal the true facts or as
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a device or as a deliberate attempt to mislead. An example might be where
a man contracts to sell a piece of land to a third party, and then, wishing to
avoid the sale, transfers ownership of the land to a company that he owns.
The corporation will be treated as “a device or a sham” and its separate legal
existence will be ignored. In order to pierce the corporate veil between a
parent and its subsidiary, it will be necessary to prove that the group company
structure is a sham. However in the ordinary case a company will be entitled, if
it so chooses, to arrange the affairs of its group in such a way that the business
carried on in a particular foreign country is the business of its subsidiary and not
its own, and it is usually lawful to use a corporate structure to isolate liabilities
within certain companies in a group. Where a subsidiary is incorporated for a
genuine commercial reason, operates a genuine business, and has a genuine
corporate existence, the corporate veil will not be pierced and the parent will not
be liable for the activities of its subsidiary.

In Antonio Gramsci Shipping Corp & Ors v Stepanovs [2011] EWHC 333 an attempt
was made to pierce the corporate veil by seeking to hold the “puppet master” bound
to an agreement (such as a jurisdiction agreement) which was entered into by a
corporation which perpetrated a fraud and which was said to be the mere puppet
of its controlling shareholder. In one of these cases the judge stated that “There is
in my judgment no good reason of principle or jurisprudence why the victim cannot
enforce the agreement against both the puppet company and the puppet(eer) who,
all the time, was pulling the strings.”

However this departure from principle was soon reversed by the Court of Appeal in
VTB v Nutritek International Corp [2012] EWCA Civ 808. There the court held that
piercing the veil in the circumstances permitted in Gramsci was an extension of the
law in a way which lacked a legally principled basis. The Court of Appeal drew a
clear distinction: the corporate veil can be pierced by the court on a discretionary
basis in order to grant a remedy against a controlling party in just and convenient
circumstances. However, it cannot be pierced so as to regard the controlling
party as having been a party to the company’s contract. To do so contradicts the
fundamental principle that the corporation has a separate legal personality from its
shareholders. Once the veil has been created by the incorporation of a company,
the court cannot treat those in control of the company as parties to the company’s
contracts.

OpHUM 13 BaXXHEWLUMX 3TaroB B UCTOPUM Pa3BUTUS KOMMEPHECKMX OTHOLLIEHWI
Ha 3anage cTano paspelleHne Ha MCMonb30BaHWE OpraHM3auMOHHO-MPaBOBOW
hOpMbl KOMMaHMM C OrpaHUYEHHON OTBETCTBEHHOCTBIO (Ha ocHoBaHuu CraTtyTta
Benuko6putanum 1855 r.). 3T0T war o6ecne4mnsn MHBECTOPY BO3MOXHOCTb MHBEC-
TUpoBaTb B BU3HEC M B TO Xe Bpems B Cllyyae Heyda4n orpaHnynTb CBOK OTBET-
CTBEHHOCTb pa3mMepoM B3HOCA B aKUMOHEPHbIN Kanutan kopropauuu. PelueHvem
nanatbl nopgos 1897 r. no geny Salomon v. Salomon koprnopauus npu3Haeanacb
nmuomMm, obnagaroLmnmM co6CTBEHHOM NPaBOCYyObLEKTHOCTLIO, OTAENbHOM OT MpaBo-
CYObLEKTHOCTU ee akuMoHepoB. BerneacTeue aToro nogobHas Kopropaums morna
npuobpeTaTtb Kak rnpasa, KOTopble ee akLMOHepbl He MOMNN OCYLLEeCTBNATL He3a-
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BMCUMO OT KOMMaHUK, Tak 1 0653aTeNbCTBa, 3a UCMONHEHME KOTOPbIX aKUMOHEepPbI
He HECNM HUKaKOW OTBETCTBEHHOCTW.

OTtgenenve npaB M 006A3aHHOCTEN KOMMaHWM OT MpaB W 06S3aHHOCTEN ee
BrnagesnbLeB-akLUMOHEepOB MMEHYETCA KOPNOpaTMBHOW Byarblo.

OpfHako cyLLecTBYyeT psif, 06CTOATENbCTB, B KOTOPLIX KOPNIOPATUBHYIO Byaslb MOX-
HO CHsTb. OCHOBHbIe MPefyCMOTPEHHbIE 3aKOHOM WCKITOYEHWsI CBOASATCS K Crie-
LytoLemy.

1. AKUMOHep He MOXeT rnofasaTb UCK O BO3MeELLEeHUM YObITKOB 3a yLiep6, npu-
YNHEHHbIA KOMMaHUW, Takne UCKM MOryT ObiTb 3asiBfieHbl TONbKO CaMor Komna-
Huen. Mpu aTom BONPOC O hakTUHEeCKOW Mofaye KoMnaHuen ncka peluaeTcs Ha
OCHOBaHWM pe30sLUmm, NPUHMMAEMON 60MbLUMHCTBOM FOMIOCOB akumoHepoB. Of-
HaKo ecnn akuMOoHep CYUTaeT, YTO Aefla KOMNaHUM BENUCh B Nopsiike, He3akKOHHO
YLEMIAOLLEM NHTEPEChl BCEX UMM KaKOM-TMO0 YacTu ee y4aCTHUKOB, OH MOXET
06paTUTLCA B CyA C XOA4aTaCTBOM O MPUHATUM O6ecneHnTerbHbIX Mep, BKIoYas
Cyfe6HbIN 3anpeT, HanpasneHHbIM Ha NpefoTBpaLLeHne NPUYMHSIOLLNX Bpes aen-
CTBMI B 6ygyLlem. OTO CpeacTBO CyAeOHON 3alumTbl MPEJOCTaBNAETCs, eCM He-
npaBoOMepPHOE yLLieMIIEHNE NHTEPECOB ObINO BbI3BAHO AENCTBUAMW KOHTPONMUPYIO-
e MaTEPUHCKOW KOMMaHUW.

2. Ecnn B xoOe nNUKBMAaUMM KOMMaHUM OKaXeTCsl, YTO Kakas-nmbo ocyuiecTBnd-
emMas el 9KOHoMUYeckas OesaTeflbHOCTb Oblna HanpaeBneHa Ha coBepLleHne Mo-
LLIEHHUYECKUX OENCTBUN B OTHOLLEHWUN KpeauTopoB, Cyn MOXeT (I'IO 3adaBJieHNO
J'IVIKBVI,D,aTOpa) NOCTAaHOBUTb, 4YTO J'IPOﬁOMy nnuy, y4HactesoBaBLleMYy B peann3alnm
TakoW uenn, HagnexuT BHeCTU BKnafg B nMyLeCcTBo KOMnaHun B pasmepe, ycrta-
HOBJ1I€HHOM CyOoOM.

3. [MaBHbIM UCKIIOYEHEM, MPeOyCMOTPEHHbIM B O6LLIEM MNpaBe, sIBSeTCs BO3-
MOXHOCTb CHSITUSI KOPMOPATUBHOW Byasv, ecniv Koprnopawus UCrosib3yeTcs B Ka-
YyecTBe (hacafa Ansi COKPbITUS (haKTOB, a TakXe NMPUMEHSIET KaKyH-NM6o Cxemy
W HaMEpPEHHO MbITAeTCs BBECTU B 3abnyxaeHue. MNprMepoM MOXET ClyXuUTb
cuTyauusi, Korga nvuo 3aks4vaeT JOroBOp O MPOAAaxe 3eMeslbHOro yyacTka
TpeTbeMy Nuly, a 3aTeM, xesnas usbexars NpoJaxu, nepesaeT NpaBo COO6CTBEH-
HOCTM Ha 3eMJIi0 NpyHagsexallei emy komnaHum. Kopropauus B TakoM criyvae
paccmaTpuBaeTcs Kak (OMKTMBHAs UM MHUMasi CTPYKTypa, Npy 3TOM ee cTaTtyc
CaMOCTOSITESIbHOrO OPMAMYECKOro NnLla He yuuTbiBaeTcs. CHATME KopriopaTuB-
HOW Byanu MexZy MaTepuvHCKOW M [o4epHei KOMMaHWsMu TpebyeT yCTaHOB-
NEeHNs MHUMOFO XapakTepa CTPYKTYypbl Fpynnbl KOMNaHuin. OfHako B O6bIYHbIX
YCNOBWSIX KOMMaHWsi MO CBOEMY PELLEHMIO BMpaBe OpraHu3oBaTth fefla CBoew
rpynnbl TakuM 06pasoM, YTO6bl AesTeNbHOCTb, OCYLLEeCTBsemMas 3a py6exom
B KOHKPETHOW cTpaHe, 6blna AesiTeNbHOCTbIO ee JoYEepHel KOMMNaHuu, a He ee
CaMoi1, MOCKOJIbKY 06bIYHO UCMOJIb30BAHNE KOPNOPaTUBHOM CTPYKTYpPbI! ANs U30-
NUPOBaHNSA 0653aTENbCTB BHYTPU OTAESIbHbIX KOMMaHWIA rpynrbl ABNsSeTCs npa-
BOMEpHbIM. Ecnv foyepHsisi KoMnaHust yupexaeHa Ha NOAMMHHO KOMMEPHECKMX
OCHOBaHWSAX Y UMEET NMOAJIMHHO KOPMOpaTUBHY (WOPMY, CHATb KOPNOPaTUBHYO
Byallb HENMb3sl, 8 MaTepuHCKasi KOMMNaHus He HeceT OTBETCTBEHHOCTb 3a Aen-
CTBUS JoHEepHEN KOMMaHUM.
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Tak, ctopoHon no geny Antonio Gramsci Shipping Corp & Ors v. Stepanovs' 6bina
npeanpyHaTa NomMbITKa CHATUS KOProOpaTMBHOW Byanu nyTem 3asBfieHus Tpebo-
BaHWI 06 06513aHMM «KyKNOBOAA» K WCMOSIHEHMIO JorosBopa (NMpoporauvoHHOMo
cornalleHus), 3akio4eHHOro COBEPLUMBLLEN MOLLEHHUYECKME AEVCTBMSA KOpMo-
paumen, kotopas, Kak yTBep>XAaanoch, 6blia BCero 1Llb MapuoHETKOM KOHTPOM-
pytoLlero ee akumMoHepa. B ogHOM 13 Takux gen cyfps oTMeTun cnegyolee: «o
MOEMY MHEHWMIO, HUKAKMX BECKMX MPUHUMNMANbHBIX UM 06YCOBMNEHHbIX CyAeo-
HOW NPaKTUKOW OCHOBaHWI, MO KOTOPbIM NOCTpafasLUas CTOPOHA HE MOXET Npu-
BECTW [OroBOP B UCMOSIHEHUE KaK B OTHOLLEHWMM MapUOHETOHYHON KOMMNaHW1, Tak u
ee NOCTOSIHHO ,JepraBLLero 3a HATKW KYKII0BOAA“, He CyLLecTByeT»2.

OpHako TakoW OTXo4 OT MpMHUMNa BCKOpe 6bll NepecMoTpeH AnennsumoHHbIM
cynom AHrnuu n Yaneca B gene VTB v. Nutritek International Corp®, roe cyn no-
CTa@HOBWJ1, YTO CHATUE KOPMOPaTUBHOW Byanu B OOCTOATENLCTBAX, AOMYLLEHHbLIX
B nene Gramsci, npeacTaBnseT cob0i paclumpeHve cepbl OENCTBUS 3aKOHA, HE
OCHOBaHHOE Ha MpuHUMnax npaea. ANennsauMoHHbIA Cyd YETKO pasrpaHuyun: cyq
Mo CBOEMY YCMOTPEHMIO MOXET CHATb KOPMOPaTMBHYK Byanb Ans obecrneveHus
cpencTea MpaBOBOW 3aALUMTbI B OTHOLLEHWUM KOHTPONMUPYIOLLEro nvua B 060CHO-
BaHHbIX U LenecoobpasHbix obcToaTenscTeax. OgHako KopnopaTuBHas Byasb He
MOXET ObITb CHATa ON1 TOro, YTOObl KOHTPONMPYIOLLIEE NMLO paccMaTpmBasiocb
B Ka4yeCTBE CTOPOHbI — Y4YaCTHWLbI 3aKJIIOYEHHOrO KOMMaHWen Jorosopa. dTo
NPOTUBOPEYNT (hyHAAMEHTASIbBHOMY MPUHLMMY, COrflacHO KOTOPOMY Kopropauums
obnapgaet cO6CTBEHHON MPaBOCYObLEKTHOCTLIO, OT/IMYHON OT MPaBOCYOBLEKTHOCTU
ee aKuMoHepoB. Kak TONbKOo B pe3ynbraTe yYpexneHnss KOMnaHum BO3HUKaEeT KOp-
nopartvBHas Byasib, Cy[ HE MOXET pacCMaTpmBaTh SN, KOHTPOSIMPYHOLLUX yKa3aH-
HYI0 KOMMaHWIO, B KQ4ECTBE CTOPOH 3aKJ/IH04AEMbIX €10 COrMaLleHWA.

1 [2011] EWHC 333.
2 Ibid.
s [2012] EWCA Civ. 808.
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AOOUJTNPOBAHHOCTb: MEXXAYHAPOL-
HAA NMPAKTUKA — AOOUJTAPOBAHHbIE
tOPUAVHECKWE NULA 1O TEPMAHCKOMY
[TPABY

Ynbpux bnex

naprep Hengeler Miller AFFILIATION: INTERNATIONAL PRACTICE —

Urich Blech AFFILIATED LEGAL ENTITIES IN GERMAN LAW

Partner, Hengeler Miiller

German law has had long experience of the rules which are applicable to affiliates
or groups of companies. In essence, it pioneered the international legal practice
of having such relations governed by legislation. Where a controlled company is a
corporation (Aktiengesellschaft) the rules applying to relations within the group are
specified by the German Stock Corporation Act. The Act provides for subordination
agreements (Beherrschungsvertrag) among companies in the group. Consequently
the ability of a controlling company to take a dominating position in relation to (that
is, to control) a controlled company is enshrined in law, but, on the other hand, it
also accepits liability for all of the latter’s losses.

In the absence of any such agreement the controlling company is obliged, case
by case, to indemnify the controlled company for any loss or harm sustained as a
result of carrying out negative instructions received from the controlling company in
relation to its activity. Moreover the management board (Vorstand) of the controlled
company is obliged to make an annual report to the supervisory board (Aufsichtsrat)
on relations with affiliated companies listing all transactions concluded in the past
financial year with controlled companies or any other legal entity affiliated to them.

Thus German law provides various different schemes of organisation and
responsibility among affiliated companies, which avoids the necessity of lifting the
corporate veil on a dependent or controlled company. The reason for that approach
is that, on one hand, the ability of the dominant company to control legal entities
subordinate to it is enshrined in law and, on the other, subordinate companies are
indemnified against any loss or damage arising from that situation. Hence German
law deals with the problems arising from relations among affiliates by imposing
obligations to indemnify losses within the group of affiliates rather than by means
of direct liability of controlling companies to the creditors of controlled companies.
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lepmaHckoe nNpaBo UMeET OJINTENbHbLINA OMNbIT B OTHOLLUEHUWU NpasBwur, NpumeHse-
MbIX K addpMnnpoBaHHbIM niMuam 1nu rpynnam KomnaHsum. Mo cytn, OHO BbICTYMNKU-
110 B Ka4ecTBe NepBonpoxoALa B MexXayHapoaHoOM NpaBoBON NpakTUKe 3akoHoaa-
TENbHOro pernameHTUpPoOBaHUA 3TUX OTHOLLEHMI. Ecnn KoHTponupyemas KoMnaHus
SIBNSETCHA akUMOHEpHbIM 06LLecTBOM (Aktiengesellschaft), npasuna npumeHsiemMble
K OTHOLLEHWSIM BHYTPWU FPynnbl PEryavMpyoTcs repMaHckuMm 3akoHOM 06 akumo-
HepHbIX obLLecTBax. 3akoH npedycmaTpmBaeT 3ak/ioHeHne CornalleHns O Nog4u-
HEeHVM OQHOro NPeaNpPUATUA OPYroMy B pamkax koHuepHa (Beherrschungsvertrag).
Kak crnefcTsue, KOHTPONMpYoLLaa KOMNaHnsa UMeeT, C OfHOM CTOPOHbI, YCTaHOB-
NEHHYI0 NPaBOBbLIMY HOPMaMK BO3MOXHOCTbL 3aHUMAaTb JOMUHUPYIOLLYIO MO3ULMIO
MO OTHOLUEHWIO K MOOKOHTPOSbHOM KOMMaHWW (T.e. KOHTPONMPOBaTb €€), HO, C
[OPYrov CTOPOHbI, Ha Hee NOXUTCH N 0683aHHOCTb KOMMEHCUPOBATL COBOKYMHOCTL
y6bITKOB NOCNeaHEN.

Mpn oTcyTCTBUM MOJOOGHOIO COrfalleHnss KOHTPONMpYoLLasa KoMnaHua obasaHa
B KaX[OM KOHKPETHOM criy4ae BO3MECTUTb NOAKOHTPOSIbHOM KOMMaHuu yLlepo,
BO3HUKLUWNA Y Hee B pesynbraTe BbINOMHEHUS UHCTPYKLUMIA, MOCTYMUBLUMX OT KOH-
TPONMpPYIOLLEV KOMMaHUN B OTHOLLEHUW ee fiesTenbLHOCTU. Bonee Toro, npasneHne
(Vorstand) KOHTponupyemor KomMnaHumM 06513aHO MpefocTaBnATb HabnogaTenb-
HoMy coBeTy (Aufsichtsrat) rogoBon oT4eT 06 OTHOLLEHMUAX C adunMpoBaHHbI-
MU KOMMNaHUAMMW, NepPeHnCnsa BCe COENMKU, KOTOpble ObIN 3aKoYeHbl B TeHeHue
npefplayLero (oMHaHCOBOro roga ¢ KOHTPONMPYOLLE KOMMNaHuenh unu gpyrummm
adpdnnMpoBaHHbLIMU € NOCNEAHEN OPUONYECKUMN NULAMMU.

Taknm 06pa3oMm, repMaHCcKoe npaBo NpefycMaTpuBaEeT pasfinyHble CXeMbl pac-
npefeneHns OTBETCTBEHHOCTN Mexay adunmpoBaHHbIMU KOMMaHUsMU, 6naro-
Japs 4emy naderaet He06X0OUMOCTU CHATUSE KOPNOPaTUBHOW Byanu ¢ 3aBUCUMON
N KOHTPOSMPYIOLLEN KOMMaHUN. MNpudnHaMmn Takoro Noaxoda SBASKTCA 3aKOHO-
JaTenbHO 3aKpersieHHass BO3MOXHOCTb AOMUHUPYIOLLIE KOMMAHUM KOHTPOMPO-
BaTb NMOOYMHEHHbIE € pUanYecKne nuua U KOMMNeHcaums CBA3aHHbIX C TakuMm
NOMOXEHMEM HeOoCTaTKoB, YObITKOB M yulep6a MNOOKOHTPOSIbHbIM KOMMAHUSAM.
Tem cambIM repmMaHckoe npaBo peLlaeT Npob6sieMbl, BO3HUKAOLLME U3 OTHOLLEHUN
adpmnMpoBaHHOCTN, NOCPEOCTBOM HaNOXeHUA 0683aTeNbCTBa NO0 BO3MELLEHUIO
Y6bITKOB BHYTPU rpynbl addpnMpoBaHHbIX f1L, a HE C MOMOLLbIO NPSMOW OTBET-
CTBEHHOCTWN KOHTPONMPYIOLLIE KOMMaHUU nepen Kpeautopamu nogKOHTPOSIbHOWN
KOMMNaHnu.
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MwunucTepcTsa toctuumumn PO

Mikhail Galperin

Director of the Department
of the Economic Legislation,
Ministry of Justice of the
Russian Federation
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JleneruposanHas co6CTBEHHOCTb KaK (DOpMa 3aLYMTbl AKTUBOB: PUCKU U BOSMOXXHOCTH

OENEMNPOBAHHAA
COBCTBEHHOCTb: MOCTAHOBKA
[MPOBJIEMb

DELEGATED OWNERSHIP:
FORMULATION OF THE PROBLEM

The Il St. Petersburg International Legal Forum discussion table
on “Delegated Ownership as a Form of Asset Protection: Risks and
Opportunities” will consider the issues of protection and proper
management of business assets (shares, equity, real estate property,
etc). The discussion will cover management of assets both during the
life of the business owner and upon his/her inheritance.

The session’s aim is to review critically the mechanisms, offered by
national legal systems (special legal entities, private foundations,
frusts and other forms), which intend to provide the owner with the
greater flexibility in realising of his/her plans regarding the property,
in particular upon inheritance, and to facilitate an exchange of
knowledge and best practices among leading Russian and foreign
lawyers in structuring business asset management schemes.
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Ha kpyrnowm ctone «[enermpoBaHHast COGCTBEHHOCTb Kak
opma 3aLnTbl aKTUBOB: PUCKM U BO3MOXHOCTU» OyayT
paccmMaTpmBaTbCsl BONPOCHI, CBA3aHHbIE C 06ecrnevyeHnemM
6e30MacHOCTU M HapgfiexaliMm ynpaeneHvem 6usHec-
aKTMBaMu (akumsiMu, OONAMU ydacTus, HEOBMKUMOCTbIO
n 1.0.). MNpn 3atom npegmeToM o6CyxaeHuss BymeT Kak
NPVXXU3HEHHOE YMNpaBfieHWe akTMBaMu, Tak U ynpasre-
HWEe aKTMBamMu B MNepuop Mocrie OTKPbITUA HacfencTsa
Bragensua 61sHeca.

Llenamn npoBedeHns Kpyrioro cTona aBasTCs paccmoT-
peHne NpeasioKeHNn Mo CO34AHUI0 MPaBOBbIX MEeXaHU3-
MOB (crneumanbHoe puanyeckoe nuuo, YacTHbI OOHA,
TPacT u nHble hopMbl), MO3BONAOLLMX Bonee rméko pea-
NM30BbIBATbL BOMIO BadenbLEB akTMBOB MO YNPaBlieHNIo
MX UMYLLECTBOM, B TOM YMCME MPU HACNefoBaHUN UMy-
wecTea. Euwle ogHa 3agada Kpyrnoro crtona — O6MeH
3HAHWSAMWU U ONbITOM MEeXAy BeAyLUMMU POCCUNCKUMM
M WHOCTPaHHbIMW (OpUCTaMKu, BragerowmMmMn npakTmye-
CK/MMW HaBblkaMu B cdhepe CTPYKTypMpOBaHUSi CXeM Mo
yrpaBfieHVIo BGU3Hec-akTMBaMu, a Takxe Mexpay npu-
3HaHHbIMU 3apY6GEXHBIMA N OTEHECTBEHHBLIMU YHEHbIMMU,
NPOBOASALLUMMU Hay4Hble UccrefoBaHus B cdepe ynpas-
JIEHUS UMYLLLECTBOM.
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MnanupyeTca y4acTue npegcrasutenen 3apyoexHbIX YHU-
BEPCUTETOB, NHOCTPAHHBLIX HOPUONYECKNX N ayOUTOPCKUX
dupMm, BedyLLmMX HaydHbIX ydpexaeHun Poccun, a Takxe
rocyAapCTBEHHBIX CNy>XaLUMX U3 pasnnyHbIX rocyaapcTs.

AKTyanbHOCTb BbIOPAHHOW [ANsi KPYrfioro cTona Tembl
noaTrBepxnaeTca Tem, 4To AevncTeytowlee B Poccun 3a-
KOHOLATENbLCTBO U NPaBONpUMEHUTENbHAsA NPaKkTuKa, no
MHEHMIO psifia 3KCNepToB, He npucrnocobneHa ans Toro,
4yTOObI CopMMPOBAaTL KOHCTPYKLUMIO, KOTOpas [fdasana
6bl COGCTBEHHNKY aKTVBOB BO3MOXHOCTb PeLLMTbL BONPOC
06 3a(PPEKTUBHOM yrnpaBneHn UMYLLLECTBOM U MpU ero
XXW3HW, U nocne cMepTu. Kpome Toro, oTCyTCTBYIOT Mexa-
HW3MbI, KOTOPbIE NO3BONANN Obl UCMONB30BaATbL «TUOKYHO»
METOLONIOTMIO  YNPaBneHns UMYLLECTBOM (Hanpumep,
ycTaHaBnMBaTtb o4epean 6eHedumumapos npu ynpasne-
HUW NMYLLIECTBOM, OnpeaensTb MOpsfoK ronocosaHus no
akumaMm 1 JOMsSM B YCTaBHbIX KanuTanax Xo3aMCTBEHHbIX
06LLeCcTB).

YnydlleHre NpaBoBOro PerynMpoBaHus BOMPOCOB 3allim-
Thbl M peanusauuM npae Ha MMYLLECTBO HEMocpeACTBEHHO
CBS3aHO C 3afa4amMm Mo MNoBbILLEHWIO NPUBIIEKaTENIbHOCTM
POCCUINCKOW 0pPUCOMKLMN, Ae0MLLIOPU3ALIMM SIKOHOMUKN.
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TPACT KAK OGHOBHASA ®OPMA
OENEMMMPOBAHHOW COBCTBEHHOCTN

TRUST AS A FORM OF DELEGATED
OWNERSHIP

YYMAK
Hatanus CepreesHa

napTHep topuanyeckon . . . T
mvf’prf)F,e‘;di,she, There are a number of legal mechanisms available in common law jurisdictions

Waterhouse which provide for indirect ownership of assets. Two of the most common
mechanisms which English dispute lawyers often come across are trusts and
nominee shareholders.This article briefly examines the underlying issues relating
Partner, Field Fisher to these mechanisms which should be taken into account when considering
Waterhouse LLP - L

their introduction into a legal system.

Natalia Chumak

CyLuecTByeT HECKONbko hopM AenernpoBaHHONM COOCTBEHHOCTU W yrnpaBieHus.
C To4kM 3peHus opucTa, 3aHMMAaLLLerocsi KOpropaTuBHbBIMK criopamu, Hambonee
4acTo BCTpevarLLencs dopMon ABMAETCA TPaCT, KOTOPLIN MOXET NPUHUMATL pas-
Hble BMAabl. [PUHATO BbIOENSATL ABE KIHOYEBble XapakKTepUCTMKM TpacTa.

1. TpacT no3BonseT oTAeNUTb IPUOANYECKOE NpaBo COO6CTBEHHOCTU OT 6eHedu-
uuapHoro.

2. BeHedmumap nmeeT NpaBo oxunaatb OT noneduTenen (trustees), 4To oHn 6yoyT
yrpaBnsTb ero CO6CTBEHHOCTLIO B €r0 HTEepecax.

C TouKkmn 3peHunda aHrMMNCKOro npasa TpacTbl BO3HUKAKT méo Ha OOroBOpPHbIX
ycnoBusx, 6o HanarawTcs Ha CTOPOHbI 3aKOHOM. HanoxeHve 3aKOHOM BKJ1t0-
YaeT TpacT, CO30aHHbIN B pesynerarte OEeiCTBUIA 3aKoHOOATENbCTBA, a TakxXe Tak
Ha3blBaeMbIN KOHCprKTI/IBHbIIZ TpacT, KOTOprVI BO3HMKaET NOMMMO HaMepeHUud
CTOPOH 1 HanpasJieH Ha npenoTepatleHne He,D,OépOCOBeCTHOFO oboratieHus.

TpaCTbI o6nagatTt cnegyrownMmn OCHOBHbIMK nNpenmMyLlecTeamMn.

1. HenTpansHocTb. Mpy NPUHATUKM peLLeHnst Ha NnoneYvnTensx NexmnT 0653aHHOCTb
06BEKTUBHO OLEHUTb UHTEPECHI BCEX 3aNHTEPECOBaHHBIX JNLL.
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2. YeTko onpeferieHHaa CTPyKTypa, KOTopas No3BONAET COXPaHUTb aKTUB. 910
03Ha4aeT, YTo 0653aTenbCTBa NoneyYnTenemn YeTko onpeneneHbl, N B cCny4ae Ha-
pyu.leHm7| Ha HUX NeXUT nepcoHalibHada OTBETCTBEHHOCTb.

3. [M6KoCcTb. BO3MOXHOCTb CO3[4aTh TPACT OTHOCUTENBHO NPUOBPETEHUS NN OT-
YyXXAeHUs Ntoboro akTmBea.

4. HanoroBble npenMyLiecTea. Ecnu nnuy akTuB He NpuHapnexuTt, ToO C Hero He
nonaraetca C60p HanoroB B OTHOLLEHWN 3TOro akTmBea.

Y TpacToB €CTb 1 CBOM HEOOCTATKN.

1. B cnyyae Hego6poCOBECTHOCTU NONEUYNTENS, HOMUHASIBHOMO akLUMoHepa nunm au-
pekTopa 6eHedurLmMapHbIi COOCTBEHHUK PUCKYET TEM, YTO ero CO6CTBEHHOCTb
MOXET ObITb MPUCBOEHA HE3AKOHHbLIM MyTeM. HO npu yCcnoBumu cyLLeCTBOBaHUS
YCTONYMBBIX M NPOAYMAaHHbIX NPaBOBbIX MEXaHNU3MOB COOCTBEHHUK CMOXET Bep-
HYTb CBOK COOGCTBEHHOCTb M MOMYy4YUTb KOMMEHCaUMIO, OOHaKO 3TO noTpedyeT
BPEMEHU 1 3aTpar.

2. CyLlecTBOBaHME NMMYHOM OTBETCTBEHHOCTW MOMNEYUTENA MOXET AelCTBOBaTb B
KadyecTBe hakTopa, CAepXusatoLlero ero gencreuns. B cnyyae 6onbLuon obec-
NMOKOEHHOCTU BO3MOXHOW NIM4HOM OTBETCTBEHHOCTbLIO NOMEYnTENlb MOXET Hepe-
LUMTENbHO OTHOCUTBLCS K NI06bIM AENCTBUAM. TakON PUCK MOXHO CHU3UTb NyTEM
YeTKOro onpegeneHns NoIHOMOYMI NonevnTens 1 NpeaocTaBlieHns emMy rapaH-
TWI MO BO3MELLEHNIO YObITKOB (indemnity).

Onsa Toro 4tobbl co3pgaTb cucrtemy TpacTtos, HEeOOX0AMM KOMMJEKCHbIV MOAXOA K
WM3MEHEHWNI0 3aKOHOAAaTEeNbCTBA, BKIHOYALLMIA cnepgywwine meponpuaTna.

1. KoHuenTyanbHoe Npu3HaHvWe 3aKOHOHATEeNbCTBOM MPEBANIMPOBAHUS CyTU Hap
dopmon. Poccuinckoe 3akoHOOaTenbCTBO U3NULLIHE (DOPManM3npoBaHO, YTO
Hepeako MPUBOAMT K CUTyaumu, Korga paboTatollas Ha NpakTUKe KoHLUenuus
3aKOHOZAATENbHO He MPU3HAETCH, MOTOMY YTO HE COOTBETCTBYET CTPOrMM U He-
rMO6KMM HopMaM. Taknm 06pa3oM, 3a4acTyo NPeBanMpyeT TO, YTO HANMUCaHo Ha
6ymare, a He TO, Y4TO haKTUHECKN MPOUCXOANT. ITO NopoXaaeT 3noynoTpedne-
HUS 1 6e3HaKa3aHHOCTb.

2. 3akoHoaTeNlbHOe MPU3HAHWE KOHLENUUW opuanydeckon n 6eHedurumapHom
COBCTBEHHOCTW.

3. PazpaboTka koMnnekca Mep, NO3BOMAAIOLNX co3aaTb 6anaHc Mexay BbllLleHas-
BaHHbIMW NPeUMyLLEeCTBAMM U HeJoCcTaTKamu.

4. AHann3 n BHeCeHne OOMNOMHUTESNbHbIX U3BMEHEHUI B 3aKOHOOATENbCTBO, HEOO-
XOOMMbIX ONnA UHTerpauumm KoHuenumn Tpacra,

5. MOHVITOpI/IHF nocneacTBuin NOSBNEHNUs TPacToB U UX BITUAHUA Ha Opyrue cyllie-
CTBYyHOLLME NpaBOBble MHCTUTYThI.
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YNpasnALLNA NAPTHEP KOM-
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Sergey Pepeliaev
Managing partner,
Pepeliaev Group
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06beanHAN POCCUIACKYHO HOPUAMYECKYH0 npodheccuto

PbIHOK MPABOBbIX YCJIVT:
KOHTYPbl PE®GOPMbI

THE LEGAL SERVICES MARKET:
THE OUTLINES OF REFORM

On 28 March 2013 the Russian government approved State Programme
“Justice” which is designed to address a whole series of problems
fundamental to jurisprudence and legal assistance. One priority is to
impose order on the market in legal services.

The RF Ministry of Justice carrying forward the provisions of the State
Programme is working to produce a concept for the reform of the
Russian market in legal services. As yet the draft document has not
been divulged to anyone outside the ministry.

Non-governmental organisations and professional associations of
aadvocates and lawyers are avidly discussing and drafting amendments
to the Federal Law “On advocacy and the Bar in the Russian Federation”
and the Code of Professional Ethics of Advocates.

State Programme “Justice” proposes economic incentives to unify
the legal profession, i.e. making it attractive for unaffiliated lawyers
and law firms to join the Bar.

However, large law firms cannot exist if they are forced into traditional
advocacy formats conceived originally for individual advocates
serving individual clients principally in criminal cases. They can
operate successftully only if allowed to adopt legal forms appropriate
to organisations doing business on a large scale. All demands peculiar
to advocacy can then also be met. What conditions the Law on the Bar
must provide to make that possible | shall attempt to describe in this
article.
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dakTbl U OXXnpaHusa
BbicTpo noepem?

Mocne gonrux net 06CyXAeHWn peghopMupoBaHme pPbiHka
OPU[NYECKUX YCITYr NEePEeXOAUT B aKTUBHYIO CTaauIo.

28 mapta 2013 r. lNpasutensctsom P® ogobpeHa rocy-
hapcTBeHHas nporpamma «tOcTuums», HanpaBneHHas Ha
peLLeHre Lenoro psga npyHumMnuansHeix 3agad B ccepe
npaeocyaus 1 npasoBov nomoLn. OfHO U3 OCHOBHbIX Ha-
npaBfieHUn NPOrpaMmbl — yrnopsaoYeHNe pbiHKa NpaBo-
BbIX YCIyT.

B passutue ee nonoxeHun MuHucTtepctso toctuummn PO
BefeT paboTy No NoAroToBke KOHLUEeNuu pedopmMmmposa-
HWUS pbIHKa topuanyeckux ycnyr PO. [loka OHO HW C keM
He noAenunoch NPOEKTOM 3TOro fJOKYMeHTa.

O6LecTBEHHbIE OpraHmM3aumMm u npodheccroHanbHble
06beMHEHNA afBOKaTOB U IOPUCTOB aKTUBHO OOCYX-
naT 1 dopmupytoT nonpaeku B defepasbHbli 3aKOH
oT 31.05.2002 Ne 63-D3 «O6 agBoKaTCKOM OeATeNIbHOCTH
1 apgBokaType B Poccuiickon depepaunn» (qanee — 3a-
KOH 06 apgBokartype), Kopgekc npodheccrmoHanbHon pes-
TENbHOCTW afBOKATOB.

MpennoxeHus, kacawowmecs pedopMbl HOPULNYECKON
npodeccun, cogepxarca U B paspaboTaHHbIX BbicLLnM
ApbutpaxHbeiM Cygom P® nonpaBkax B ApOUTPaKHbINA
npoueccyanbHbir kogekc PO. MNpegnaraetcsa pesko orpa-
HUYUTB KPYr Nvu, OOMNYLUEHHbIX NpeacTasnaTb Ybn-nnméo
MHTEpeChbl B apObUTpaKHbIX cyfax.

OnpepneneHHas pabota Ha4MHaeTcs 1M B [ocyaapCTBeH-
Hou Oyme P®. B oktabpe 2012 r. npegcenatens locay-
Mbl Aan nopy4eHns npounbHbLIM KOMUTETAM NPOBECTU
aHanu3 COCTOSIHUS pblHKa topuanyeckux ycnyr B Poc-
cunckon ®depepauuun, opraHu3oBaTb MNapfiameHTCKue
CnyLaH1a 1 no utoram padoTbl BHECTU NpensyioxXeHus
no noggepxke 1 passBUTUIO PbIHKA, MOBbILLIEHUIO KOHKY-
PEHTOCMOCOBHOCTU ero y4acTHUKOB. 21 aHBaps 2013 r.
B [ocgyme cocTosinnoch 06CyXaeHne npobremMm pa3sutus
agBoKaTtypbl.

OnpepgeneHHble napameTpbl 6ygyuiei pedopmbl Mpo-
tbeccun cogepxatca B NocnaHuum MNpesvpeHta PO Oe-
nepansHomy Cobpanuio PO 12 pekabps 2012 r. OcHoB-
HOW NpPO6NEMON OTEYECTBEHHOW NPaBOBOM CUCTEMbI
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Mpe3npeHT Ha3Ban npobnemy 6ercTBa OT HPUCAUKLNA
M nocTaBun 3apjadvy no JgeogLuopusaymm pPOCCUCKOM
SKOHOMMUKM.

OpHa mn3 uene M OQHOBPEMEHHO MWHCTPYMEHT [ne-
odhwiopusaumm — pasBUTUE OTEYECTBEHHOIO PbIHKA
npasoBbix ycnyr. OHO npepnonaraeT pacLmnpeHue
MU YKpEensmeHne POCCUNCKUX OPUANYECKUX KOMMaHUM
(apBOKaTCKMX 06pal30BaHWUI), CNOCOOHbLIX OKa3biBaTb
Ka4yeCTBEHHblEe YCNYyrn KpynHbIM UWHOYCTpPUanbHbIM
KnneHtam. VIMEHHO KOPUCTbI 3TUX KOMMAHUNA B Hau-
60nbLUEeN CTEMEeHW 3amHTepecoBaHbl B TOM, YTOObI
coenatb POCCUNCKYIO HOPUCONKLUIO NPUBIIEKATENBHON,
1Mo He MMetT Opyron cpedpbl Ons paboTbl U HE HaMe-
peHbl MOBbIWATL MNPUBMIEKATENIBHOCTb KaKOW-TO WHOM
IOpUCONKLUMM N nNponaraHanpoBaTb MPUMEHEHUE UHO-
CTpaHHOro npasa.

PbIHOK tOpuaNYeckux ycnyr: opmumanbHble OLLEHKN

locymapcTeeHHas nporpamma «KOcTuumusi» faeT CroXuB-
LLUEMYCs PbIHKY MPABOBbIX YCIYT CleayoLLue XxapakTepuc-
TUKMU.

OT0 paspo3HeHHasi CTPYKTypa, NpefcTaBfieHHasi Tpems
KPYMHbIMM KaTeropusiMy y4acTHUKOB: aflBoKaTamu, HoTa-
puycamu 1 YacTHbIMM (KOMMEPYECKUMU) PULNYHECKUMMU
KOHCyNbTaHTaMu (lopranyeckme pMbl U MHOVBUOYASb-
Hble NPeanpUHUMAaTENH).

YHacTHble KOHCYNbTaHTbl HAaxXOOATCA BHE PaMOK rocy-
[apCTBEHHOro perynuposaHus rnpodeccumn, ons HUX He
yCTaHOBMEHbI N1caHble aTndeckmne npasuna. OHWM gomu-
HUPYIOT B 06/1aCTW OKasaHus ycnyr 6usHecy. Agsokartypa
yTpaTuna TpaguvuMOoHHY0 MOHOMOMUIO Ha OKasaHwue topu-
OVYEeCKuUx ycnyr un crtana nepudepninHon o6nactbio topu-
OMYECKOro KOHCYNsTUPOBaHUS.

B Heperynupyemon 4yacTtu pbiHka HabnogaeTca HegocTa-
TOYHO BbICOKMI YPOBEHb MpodieccroHann3ma puUcToB,
TaK Kak OHW He 065a3aHbl NoATBEepXAaTb CBOKO KBanudu-
Kauuio, He cBsA3aHbl KogekcomM npogeccuoHanbHOM 3Tu-
Ku. N3-3a cyLecTBOBaHUSA 3TOW YaCTWN pblIHKA HEBO3MOX-
HO UCKMOUYNTb HEJOOPOCOBECTHbIX UL, U3 FOPUANYECKOrO
coobLecTra.

HeTpyoHo 3aMeTWTb JIOrMYeCcKoe HEecoOTBETCTBME 3TUX
OLIEHOK.
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MocKorbKy OTCYTCTBYET rOCYLApPCTBEHHOE perynvmpoBa-
HUe OesTenbHOCT «HEeOPraHW30BaHHbIX» HOPUANYHECKNX
KOHCY/IbTAHTOB, OTCYTCTBYET U KakoWi-nnM6o MNpoTek-
LUMOHM3M: Yy HUX HET MHOro crocoba [06UTbCS AOMUHU-
poBaHusi B 06/1aCTM OKa3aHus yCnyr 6U3Hecy, Kpome Kak
BbIMIPbIBATb B KOHKYPEHLUMM C TPpaOuLMOHHLIMK afBoKa-
Tamu. A 3TO 3HAYUT, YTO HEBEPHbLIMW, MPOTUBOPEYALLUMM
BbIBOZY O [OMWUHUPOBaHUM SIBMSIKOTCS CYXIAEHWUSI O HEAO-
CTaTO4YHO BLICOKOM O6LLEM YPOBHE MpodheccuoHanusmMa
M HU3KMX CTaHgapTax kadyectBa paboTbl HOPUONHECKMX
KOHCY/IbTAHTOB, HE BXOASALLMX B KOPropauuio afBoKaToB
W HOTapUYCOB.

He ncknoyeHo, BNpo4eM, HYTO €CTb U IOPUCTbI C KpanHe
HU3KOWM KBanudukaumnen, Ho OHM eCTb B 060UX CEKTOopax:
YCAyrn o4eHb MHOMMX POCCUMCKMX aBOKaTOB W MpU Ha-
YUK perynupoBaHus npogeccun — fganeko He 3TasnoH
KayecTBa.

CnepoBatefisHO, COBPEMEHHAs CUTyauus MOKasblBaeT,
4TO rOCYAapCTBEHHOE perynvMpoBaHue Npogeccu camo
no ce6e He NPUBOAUT K MOBLILLEHMIO Ka4eCTBa OKasaHus
YCNyr. PbIHOK M PbIHOYHBIE MeXaHWU3Mbl CrpaBstTCS
C 3TUM ropasfo JyHLue.

Kyna pBurartbcsa?

3apgaya cocTouT B TOM, 4TOGbI, pechopMmpys opugmyec-
KYI0 Npodeccuio, CoOXpaHUTbL BCe, YTO YXe cendvac pac-
nonaraet K cebe 6U3Hec, npegnoynTaoLLnin NnpuobpeTaTb
YCAyru He y TpaanLIMOHHbIX 2ABOKATOB, @ Y «HEOPraHn3o-
BaHHbIX OPUCTOB». IHa4e BMECTO enaemoro — rnoBbl-
LLEeHWS NpuBReKaTenbHOCTU POCCUIACKOW HOPUCONKLNN —
MbI MOSy4UM 06paTHbIN IPAEKT.

Ho kak pa3 BbIBOLOB O TOM, YTO Xe MO OLleHKaMm camo-
ro 6u3Heca SIBMSIETCH NpUBReKaTesibHbIM Npu BbliGope
IOPUOMYECKOTO KOHCYNLTAHTA M K YeMy Halo CTPEMUTLCS,
B TOM 4MClie M MeToJaMu MpPaBOBOrO PerynnpoBaHusl, B
rocyfapcTBeHHoW nporpamme «KOctuums» HeT. Bo3Mox-
HO, MUHIOCT 06paTUT Ha 3TO BHUMaHWe Npu paspadoTke
KOHLLenummn pechopMmpoBaHms PbiHKA FOPUANHECKMX YCHYT.

[MaBHbIN BLIBOA, N3 CIIOXMBLLENCA CUTYaLMN TakoB: YTO-
6bl «TpaguUMOHHasA» afBoKaTypa nepecrana BOCMPUHU-
MaTbCH Kak pyAuMEHT COBETCKOW 3Moxu, cTana npusneka-
TENbHOW ANt HOBOW KaTeropum notpebuTenen npasoBbIX
ycnyr, COPMUPOBAHHOM COBPEMEHHOM 3KOHOMUKOW,
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Heo6xoamMMo B 3akoH 06 apBokaType [06aBUTb PbIHOY-
HOCTW, KOHKYPEHTHOCTM BO BCEX WUX MposiBneHusx. Hapo
No-HOBOMY B3rJIsIHYTb HA €€ POfb U 3adauu.

Mopa nepectatb paccmatpuBaTtb BOMPOCHI pehopmMupo-
BaHWs afjBOKaTYpPbl TOJIbKO C TPAAMLMOHHOW TOYKN 3PEHUS
OTHOLLUEHUI «aBOKAT — rpaXKfiaHH» C ee YCTOsABLUMMMU-
ca nereHgamu o6 agBokaTe — 61aropogHOM pbiuape,
6eccpebpeHuke. NMopa nepectatb MOCTOSAHHO TBEPAUTD,
YTO afBoKaTCKas OesTeNbHOCTb — 3TO He Cnocob 3a-
pabaTbiBaHUSA OEHEr, a HeKOMMepYecKas AesATeNbHOCTb,
6e33aBeTHOE CryXeHne o6LLEeCTBY, YTO y afBOKaTOB He
CYLLIECTBYET KJIMEHTOB (a cnefoBaTteslsHO, M MOHATUSA
«KJIMEHTCKUI CEPBUC»), @ ECTb TONbKO foBeputenn. Cen-
Yac MHOIMMMUY TakoW NMpUemM BOCMPUHMMAETCS Kak Luapna-
TaAHCTBO, KaK HEKA3UCThIN cnoco6 060CHOBAHMWSA NbrOT Mo
Hanoram, afiBOKaTCKuUx NpuBunerui. N nerotel, n npmeu-
Nlernm afiBokatam 4pesBblHaiHO Hy>XXHbl. OHM HEOTBEMIE-
MO npucyLm npodeccun. VX Hy>XHO COXpaHaTb U Oaxe
pas3BuBath, HO He Npuberas Npu 9TOM K AeMarorm4eckum
1 yCTapeBLUMM 060CHOBaHMAM 1 TeM 605ee He OTKasbiBa-
ACb MO 3TUM HaZyMaHHbIM MPUYMHaM MPUBHOCUTL B 3a-
KOH 06 afIBoKaType peasbHy XU3Hb.

B obLiem-To, pedhopMrpoBaHne afBoKaTypbl Mo PbIHOY-
HOM MoZenu BcTpeyaeT 60sbLUe CONPOTUBAEHUS BHYTPU
camow agBokaTtypbl (MHOMMX, HO JaneKko He BCeX adBoKa-
TOB, B TOM Y/CIe U B COCTaBe PykOBOACTBA afBOKaTypbl),
a He co CTOpOHbl rocygapctea. Npencenartens lMpasu-
TenbctBa P® 1 MUHWCTP OCTULMM Ha3bIBAIOT OXMAAt0-
e agBokaTypy nepemMeHbl pedhopMor pbiHKa NpaBoBbIX
ycnyr. FocypapcteeHHas nporpamma «kOctuyma» cTaBuT
3apadvy pasBuTUs 6U3HEC-a[BoOKaTypbl, Npasgna, nocneg-
Heln B CUCKe 3afa4, OTHOCALMXCH K ee pedopMmnpoBa-
HU0. Ho eLLle HegaBHO cam 3TOT TEPMUH 6blIfT KPAMOSIbHBIM
B Cpefe «TpaguUMOHHbIX» adBOKaTOB, HE MPU3HAIOLLMX
CYLLIECTBOBaHUS KaKnX-nmbo 6U3HEC-NPOABNEHN B afBO-
KaTCKOWN OeATeNbHOCTH.

BonbHO He 6ypeT?

locypapcteBeHHas nporpamma  «HOctuumsa» npepnaraet
06beAMHUTL NPOdIECCU0 METOAOM 3KOHOMUYECKUX CTU-
MYFoB, T.e. Yepes3 co3faHune npuenekaTesibHbIX YCroBui
BXOXOEHNS B afBoKaTypy «HEOpraHM3oBaHHbLIX» OpK-
CTOB U topuanyeckmx pvpm. Munmnctp toctrumm A.B. Ko-
HOBasIoOB HasBasn 3TO «0e300/Ie3HEHHBIM MPeoLosIeHNnemM
Ayannama B rpogeccuu ropuanYecKux KOHCYSIbTaHTOB» .
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OpHako 0 ToM, 4TO AJ1s 3TOro HY>XXHO cAenatb, nporpaMmma
«KOcTnyms» roBopuUT B CaMblIX o6LLMX vepTax.

He npepnaraetcsi cpady BeluaTb 3amMOK Ha ABepu Afist
BCEX HeafBOKaTOB, HO MNpeffiaraeTcs «pPa3rpaHuyvTb
cthepy OTBETCTBEHHOCTM aBOKAaTOB M BCEX WHbLIX HOPU-
ONYECKMNX KOHCYNbTAaHTOB». [10 HEKOTOPbIM BUAAM YCnyr
aflBokaTypa CTaHeT eIMHCTBEHHbIM CyGbEeKTOM OKa3aHusl
ycnyr. He vcknoyaeTcs nocteneHHoe BBeAeHWe afBoKaT-
CKOI MOHOMONUY Ha BefieHve Aen B cyae.

MpoueccyanbHble NPenMyLLIECTBa afBOKATOB NiaHnpyeT-
CSl CYLLIECTBEHHO MOBbICUTbL, HAAENUTL UX 60SIEe BLICOKUM
cTaTycom.

Mo MHeHuIo aBTOpPOB NporpamMmbl, 3TN «3KOHOMUYECKNE
CTUMYyIbl NPUBNEKYT B agBoOKaTypy Tex chneunannctos,
KOTOpPble cerogHs Bbl6|/|pa|0T ropngmnHeckmne otaoesibl Kop-
nopau,mﬂ N KOHCaNTTUHIOBble KOMNaHunn».

Ho npepnaraembix HOBOBBELEHWI [aneko He JoCTaTou-
HO Onsi TOro, 4To6bl CO3AaTh afBoOKaType npuBreKaTesib-
HOCTb, CHOPMMPOBATL PeasibHble 3KOHOMUYECKME CTUMY-
bl AN OCO3HAHHOTO [O6POBOMBHOrO MPUCOEANHEHUS K
aflBoKaType «HeopraHU30BaHHbIX» PUCTOB. Ecniu 3apy-
MaTbCsl, TO NMoKa peyb B MporpaMMe UAET Ha caMoM Jene
0 co3aaHUM HEeBbIHOCUMbIX YCJIOBUU /11 TEX, KTO OCTa-
HeTCsl BHE a4BOKaTypPbl, Tak YTO €QMHCTBEHHbLIM BbIXOAOM
Insi HUX 6ydeT BCTynreHue B ee psfbl. MOXHO N Ha3BaTtb
3TO 9KOHOMUYECKUM CTUMYSoM? Bpsig nu.

Huxe npmBoaMTCA MepeyeHb 3afad, KOTopble OEWCTBU-
TENbHO HEO6XOAMMO peLnTb, 4TOoObl CO3daTb CUTya-
LMo, NMPU KOTOPOW BHYTPU afBOKaTypbl CMOryT paboTaTb
1 pa3BMBaTLCA KPYMHble afBOKaTCKUE KOMNEKTUBbI, CMO-
CO6Hble 3P(PEKTUBHO OKa3blBaTb KA4ECTBEHHbIE YCIyrn
POCCUINCKOMY U MEXAyHapOLHOMY OGU3HECY, COLENCTBO-
BaTb MOBLILLIEHNIO MHBECTULMOHHOW NPUBIIEKATENIBHOCTU
Poccun, NpoaBuMXXeHno POCCUIACKOro npasa M poCcCui-
CKWX rocy0apCTBEHHbIX U TPETENCKUX CyOO0B.

Heo6xoaumble ycnoBusi co3gaHusi KPYnHbIX
N KOHKYPEHTOCMOCOOHbIX POCCUNCKUX
afiBOKaTCKUX obpa3oBaHu

KpynHbI topnanyecknin 6U3HecC He MOXET CyLLeCcTBoBaTb
B TPafMUMOHHbIX hopmax afBOKaTCKMX O6pasoBaHui,
M3Ha4yanbHO pacCYMTaHHbIX Ha WHAOMBUOYyanbHYIO [es-
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TENbHOCTb afBOKATOB MO O6CMYXMBaHUIO NOTPEOGHOCTEN
PU3nyecKmx nuy, npexne Bcero, B YrofoBHO-NPaBOBOW
chepe. OH MOXET yCMELUHO OEeiCTBOBaTbL TOJIbLKO B TeEX
npaBoBbIX (PopMax, KOTopble NPUMEHSAKOTCA O OpraHu-
3aumMm MacLUTabHOM XO3AUCTBEHHOW OesTenbHocTu. pu
3TOM MOXHO o6ecneynTb U cobnogeHe Bcex cneumdu-
YeCKUX TPeboBaHWI, KOTOPble NPEAbABASAIOTCA K AeATerNb-
HOCTM apBokaTa. [1ns aToro B 3akoHe 06 afgBokaType He-
06X04MMO NpedycMOTPETh CreayoLLme YCoBuS.

OpraHn3aumnoHHbIe YCIIOBUSA

1. Co3natb BO3MOXHOCTb Cp0,0MM,DOBaTb afBoKaTtckue
O6paSOBaHMFI Ha ripyuHymnax XO35MICTBEHHbIX 06LeCcTB
n ToBapuLLecTB.

Heobxogmumo pononHuTe 3akoH 06 aABoOKaType HOBbI-
MU hopMamMun aBOKATCKMX o6pal3oBaHuiA: afBokaTckas
KoMnaHus/prpma (topugmyeckoe nnuLo, OCHOBaHHOE Ha
JONEBOM y4acTuMM ajBOKaTOB) M NapTHEPCTBO C OrpaHu-
YEHHOW OTBETCTBEHHOCTbLIO (OCHOBOW B3aMMOOTHOLLIEHWI
a[jBOKaTOB ABMAETCA NApTHEPCKNA [OroBop). Bo3amoxHo,
HO MeHee NPEeLNoYTUTENIBHO A1 TEX XKE LieNer U3MeHUTb
NpaBoOBOW CTaTyC afjBOKATCKOro 61opo.

MoxHo, 1 He HapyLlaa Tpaguuuin, T.e. He 06bABNASA Oes-
TeNbHOCTb afBoKaTypbl MpeanpuHUMaTenbLCKOn, peanu-
30BaTb 4epes 3TN POopMbl aBOKATCKMX 06pa3oBaHui BCe
Te npeumyLlecTsa Ana BefeHus 6usHeca, KOTopble ecTb
y o6pasoBaHnii KOMMep4eCcKnX:

B aBOKaTCKune o6paaoBaH|/|9| LOOJKHbI NONYy4YUTb BO3MOX-
HOCTb I'IpI/IO6p6TaTb nvyLlecTteeHHble N HeMyLLeCTBEeH-
Hble npaBa " 0683aHHOCTY;

m y4peauTensMm agBoKaTcKor hupmbl (6t0po), mapTHep-
CTBa MOryT ObITb UCKITIOYUTENBHO aaBoKaTthbl Pd;

B BOBMOXHOCTb  3aKpenyieHnda pa3yindHbIX CTaTycoB
a,D,BOKaTOB-y‘-Ipe,D,I/ITeJ'IeVI M MHbIX aOBOKaToOB, KOTOPbLIe
MOryT COCTOATbL C aABOKaTCKUM O6paSOBaHVIeM B OTHO-
LLUeHUAX, CXOOHbIX C TPYyAOBbIMU;

B BO3MOXHOCTb OpraHusaumv CTPYKTYpbl YrnpasfieHus,
XapakKTepHON AN XO39MNCTBYHOLLMX CYyObEKTOB;

B BO3MOXHOCTb 3aKJIH04EHMs MapTHEPCKOro A0roBopa, pac-
npegeneHns nNpubbinn Mexay afgsokataMu-napTHepamu;
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H BO3MOXHOCTb  HacnefosaHus  Joner  afBOKaToB-
napTHepoB NM60 NpoJaXKu [onen npu ycrnosun coxpa-
HeHusa koHTpons (51% ponen yyacTua) 3a agBokKaTtamu.

2. OrpaHn4nTb rpaX[aHCKy OTBETCTBEHHOCTb aBOKa-
TOB (a4BOKaTCKMX 06pa30BaHuii) nepes JOBEPUTESISIMU.

HeobxoaumMo npefycMoTpeTb BO3MOXHOCTb MOJSIHOMO M
4aCTMYHOrO OrpaHVYeHUsl UMYLLIECTBEHHOW OTBETCTBEHHO-
CTW afjBOKaTOB 1 afBOKaTCKUX 06pa3oBaHuil. OCHOBaHMS 1
pasmep OTBETCTBEHHOCTU [OSIXHbI ONPefeNsiTbCs [OroBO-
poM afiBokata (afBOKaTCKOro 06pa3oBaHusi) M 4OBEpUTENS.

BO3MOXHOCTb U anroputM CTpaxoBaHus npodec-
CUOHamNbHOW OTBETCTBEHHOCTM afBokaTta (afBOKaTCKOro
06pa3oBaHwsl) AOIKHbI ONPefensiTbCs 3aKOHOM.

3. YeraHoBUTL BOBMOXHOCTU /151 3aLLNTBI UHTESIIEKTY-
asnbHovi CO6CTBEHHOCTU, MpUHanexallev agBokar-
CKVIM 06pa30BaHUsIM.

ALBoKaTCKMe 06pa3oBaHuUsi 4OSKHbI UMETb BO3MOXHOCTb
perucTpupoBaTh TOBapHbIe 3HAKM U (DUPMEHHbIe HavMe-
HOBaHWs, 3aLLMLLEHHbIE 3aKOHOM.

4. YHngpnymposats cuctemy Baumannsa HAC.

KpaiHe Heo6xoOMMO pacnpoCTpaHUTb HanoroBbld pe-
xum no HAOC, ycTaHOBNEHHbIA Ons Hanoroo6roXeHus
KOMMepYeCcKMxX onepaumin, Ha oKkasaHue npaBoBbIX YCNyr
a[lBOKaTCKMX 06pa3oBaHui XO3SAUCTBYIOLLUUM CyObek-
TaMm — opuanyeckum nuuam. lNpuMeHeHne nbroTbl Mo
HOC, yctaHoBneHHoW B OencTByollemM HanoroBom Ko-
aekce P®, ko BceM aBOKaTCKuM ycnyram ans 6usHec-
afilBoKaTypbl NPMBOOUT K MacCLLUTa6HbIM yObITKaM.

Jlbrota no HOC pomkHa 6bITb COXpaHeHa Npu oKasaHum
yCnyr rpaxgaHam.

5. PacLuvputs BO3MOXHOCTY L7159 AESATENIbHOCTU CTaxe-
pOB (MOMOLLYHNKOB a4BOKAaTOB).

AnBokaTbl MOryT HaHMMaTb CTaXepoB (I'IOMOLIJ,HI/IKOB). He-
06X0OUMO HaJEeNUTb X HEKOTOPbIMW MNONTHOMOYUAMU, KOTO-
pble no3sonunmn 6bl UM NpakTUKoBaTb A0 Nony4YeHusa ctatyca
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agsokarta. Takve MONHOMOYUS MPUMEHUTENBHO K Y4acTuio
B CyOOMPOM3BOACTBE OOMKHbI ObiTb PA3yMHO LLMPOKMMM
(03HaKOMMEHVe C OenoMm, 3asBreHne YCTHbIX 4OBOLOB B CY-
[e6HOM 3acedaHnu 1 p.), a UCKoYaThes no o6LLeMy npa-
BUMY AOMKHbI NKLLIL CrieLMarnbHO OrOBOPEHHbIE B [OBEpPeH-
HOCTM COrMacHO 3aKOHOAATENbLCTBY O CYAOMPOV3BOACTBE
(noanucaHne NCKOBOO 3asBIIEHMSA U T.M.) MOSIHOMOUMS.

CTaxepbl U MOMOLLHMKN MO UCTEYEHUN ornpepnesieHHoro
nepvoda AOMKHbI NMosyyYaTb cTaTyc agBokaTa 6e3 caadu
3K3amMeHa.

6. Hpe,quMOTpeTb 6]73I'OI'IpMﬂTHbIe riepexogHsble riosio-
XKEeHWA.

Heo6xoanmo ycTaHOBUTL YNPOLLEHHYIO NpoLeaypy nepe-
perncTpauumn rpuanyecknx rpMm, He ABMAILLMXCS aaBo-
KaTCKMMK 06pas3oBaHuaMK, B OAHY M3 (DOPM afBOKaTCKMX
o6pas3oBaHui.

Ocobble ycnoBusi HEO6XOAUMO YCTaHOBUTb B OTHOLLIEHWUN
COTPYOHWMKOB Taknx oupm. Hago npeycMoTpeTb Takom Me-
XaHU3M NPUHATUS B aABOKATypy NPaKTUKYIOLLMX KOPUCTOB,
KOTOpbI 06ecneynT 6ecnpensaTCTBEHHbIN (6e3 3K3amMeHa)
nepexoq B aABOKaTypy OMbITHbIX HOPUCTOB-MPaAKTUKOB,
B HacCTOsLLIee BPEMS HE UMEIOLLMX afjBOKATCKOro crtaTtyca.
Hanpumep, ycTaHOBUTb, YTO 3a NONyYeHUEeM afBOKATCKO-
ro cratyca 6e3 sk3ameHa MOryT o6patuTbCcs nuua, oTee-
yarLume crnegyrowmmMm TpeboBaHUSAM:

E Hanv4mne BbICLLEro puaNYeckoro obpasosaHus, nony-
YEHHOro B UMetoLLIeM roCcyapCTBEHHYIO akkpeamuTaumio
o6paszoBaTesnlbHOM Y4YpexAeHUn BbiCLLero npogeccuno-
HanbHoro o6pasoBaHus B Poccun mnn ctpaHax CHI,
60 yYeHOW CTeneHu;

H CTaxX paGOTbI B OpraHn3auuax, okasbiBaloLnX B Poccun
nnaTtHble npunagn4eckmne ycnyru, He MmeHee Tpex NneT;

B COOTBETCTBME MWHbIM TPebGOBaHUAM, YCTaHOBNEHHbIM
[Ns KaHOMOaToB B afiBOKaThl.

CnepyeT npefoCcTaBUTb BO3MOXHOCTb MOJyYeHUs: cTaTy-
ca aflBokaTa Ha OCHOBaHWUM OMpefesieHHOro ctaxa pa6o-
Tbl (5—7 neT) B alBOKATCKOM 06pa30BaHuM B Ka4eCTBe Mo-
MOLLIHVKA UNK CTaxepa afiBokaTa, a KBannguKaLVOHHbIN
3K3aMeH caenatb HeO6XOAVMbIM TOSbKO AJ1t JOCPOYHOIO
nomny4YeHusi ctatyca (4o JOCTUXKEHUS! YKa3aHHOro CTaxa).
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YcnoBusi KOHKYPEeHTOCMOCOGHOCTU

B cBfi3n ¢ TeM 4TO B HOBOW cuUTyauuun 3akoH 06 afBoKa-
Type 1 afBOKaTCKOM OeATenbHOCTU hakTuyecku 6ymet
BbIMOMHATL POSib 3aKOHA O pPerynumpoBaHuun topuanye-
CKOW npodpeccun, OH JOMKeH npegycmaTpmeBaTb U psag
OpYrux NOMOXEHUN, oTAeNsALWmMX npodeccno agsokarta
OT CMEXHbIX 3aHATUM N OXPaHSIOLMX ee OT pa3MblBaHUSA
1 MOApbIBa €€ KOHKYPEHTOCMOCOOHOCTM Ha KOHCYbTaLu-
OHHOM PbIHKE.

[ns 3TOro He06X0ANMO MPEAnpPUHATL CriedytoLLme LWaru.

1. fate onpepnernieHne rnoHATUIO «lOPUCT, KBannguumpo-
BaHHbIV 110 POCCUVICKOMY rpasy».

IOpucTom, KBanMuLMpOBaHHbLIM MO POCCUNCKOMY MpaBy,
T.€. MMEOLLMM NPaBo OKa3blBaTb MiaTHbIE HOpUANYECKMEe
YCNyrn Ha MOCTOSIHHOW OCHOBE MO POCCUMCKOMY npaBy
(monyLLeHHbIM K NpakTuke B P®), 0OMKHO 6bITb NNLIO:

m MONy4MBLLIEE POCCUICKOE BbiCLLEE topuanyecKoe obpa-
30BaHue;

m CBOGOMHO BMafetoLLiee PYCCKUM A3bIKOM;

m ABfsoLeecs aaBokatoM P®D (coasluee keanudukaum-
OHHbI 3K3aMeH B a[IBOKATCKOM nanate).

2. fatb onpegerieHne roHATUAM «ropugndeckas ycrnyra»
n «rpaBoBasi TIoOMoLLb».

KoHcTutyumns PO cofepXuT NOHATUE «KBanMULMpoBaH-
Has opuanyeckas noMoLLb», KOTopoe TpebyeT pacKpbl-
TUS B 3aKOHe.

Heo6xoomMmo ykasaTb NpU3Haku Tex BWUOOB AesiTeslb-
HOCTU, KOTOPbIMM BrpaBe 3aHMMaTbCsl WCKIOUUTENBHO
nvua, KeanuMuUUpOBaHHbIe MO POCCUACKOMY MpaBy.
NHave npedcTaBUTENU CMEXHbIX CreumanbHOCTen nof
LUYMOK GyZyT NpaKTMKOBaTb B cipepe HpUaNHECKOro KOH-
casnTuHra rnof MHbIMU BbIBECKaMW, YTO U ceilyac Habmo-
[aeTcsi MOBCEMECTHO, HanpyMep cpeau ayauTopoB.

HeobxoouMo 3akpenuTb 3a agBokKataMm HeOTbeEMIIEMOE
npaBo MNPaKTMKOBaTb BO BCEX OTpacfsx npaBa U BCEX
BMAax HOpUONYECKOro KOHCanTuHra (3a WCKIYeHneM

Loaded: 15-07-2025 PMt 23:11:16

7Q n 102195 indA 112

KPYTTIbIA CTON / =
ROUND TABLE OF DISCUSSION

chepbl AeATEeNIbHOCTU HOTapuyCoB, pa3ymeeTcsl), 4YToObI
CMEXHWKN He OTLMMbIBanM OTAesflbHble y4acTKM U Ha-
npasneHus paboTbl, Kak ceryvac, K NpumMepy, Hanorosble
KOHCYNbTaHTbl MbITAIOTCA 3aKPEnuUTb UCKIIOYMTENBHO 3a
CO60W BECb KOHCATUHI MO BONPOCaM Hanoroo6/10XeHus.

B uensx 3awmTbl noTpedbuTenen npaBoBbIX yCriyr HEO6X0-
OMMO YCTaHOBUTb, YTO TOSIbKO aiBOKaThbl, a B psfe cry4a-
€B — WX CTaxepbl U MOMOLLHWKMK, BNpaBe MognucbiBaTb
ropuguyeckue OOKYMEHTbl, B TOM 4YMUCIe KOHCYmnbTaumu,
MeMopaHayMbl, cogepxatlmne nHhopmMaLmio, CoBeThbl, pe-
KOMeHOauum no pocCUMCKoOMy npasy.

3. YeraHoBUTb ycrioBusi fesTenbHOCTY aaBokaToB PO, uc-
KroYaroLme hakTM4ecKoe BCTyrieHue agBokara B Tpy-
[0Bble OTHOLLIEHWSI C HeaABOKATCKUMU 06pa30BaHUsIMU.

ALIBOKAT MOXET BECTV afBOKATCKYIO AeATeNbHOCTb TOMb-
KO B COCTaBe a[BOKaTCKOro o6pasoBaHWsi, NMpenycMoT-
peHHoro 3akoHOM 06 afjBoKaType.

AnBokatam (agBokaTCKMM 06pa3oBaHMAM) OOMKHO ObITb
3anpeLleHo nosy4aTb rOHOpap MHaye Kak 3a YCnyru,
OKa3aHHble HEMOCPEACTBEHHO MONyYaTensam MpaBOBOW
NMoMoOLLM. YKa3aHHOe OrpaHu4eHve He OOSKHO pacnpo-
CTPaHATLCA Ha 3aHATUSA Hay4YHOM M NpenofaBaTenbCKon
OesATEeNbHOCTbLIO, AEATENBLHOCTb MO YPEryMPOBaHUIO Cro-
pOB B KayecTBe Meamatopa, TPETENCKOro cyabk, paboTy
B OopraHax afBOKaTCKUX OpraHv3auui, y4actue aaBoka-
TOB B COBETaX OUPEKTOPOB NY6MYHBLIX aKLMOHEPHbIX 06-
LEeCTB, paboTy B Ka4ecTBe apOUTPaXKHbIX YNpaBsoLLmMX
1 NONy4YeHne COOTBETCTBYHOLLErO BO3HArpaXXaeHUs.

ApBokar Brpase norny4artb BO3HarpaxneHue ot apyroro
afjBoKara unv afBoKaTCKoro o6pasoBaHus 3a yCnyru no
OKas3aHuIo MpaBOBOW MOMOLLM MO BOMpPOcam MpPaBOBOM
creumanusaunm, TeppuTopmanbHon Cneumdukn u ap. npu
YCINOBUWN COXPaHeHUs NMOSTHOW PMHAHCOBOW M MHOW He3a-
BUCUMOCTMW.

4. YecraHoBUTb ycnoBus, UCKJTlo4HaroLne rnocpegHn4qe-
CTBO TPEeTbuX JINL B OTHOLLIEHUAX MeXAy aaBoKaTtoM
U KJINMeHTOM.

ApnBokart (agBokaTckoe 06pa3oBaHMe) OOMKEH HANpPAMY
3aKsyaTb JOroBop O MPaBOBOW MOMOLLM C NTULIOM, KOTO-
pOMy OHa OKa3blBaeTcs.

113

NANOR 12 K42



Bo3MOXHble UCKNOYEHUS (COFJ'IaLIJeHI/Ie C pPOoACTBEHHMU-
KOM apeCTOBaHHOIro nuua; noMoLb No y3kocneunanmin-
poBaHHbIM BOMpoCaM aaBOKaTtamM-reHepaamnctam u ,El,p)
He OOJIXXHbl MMEeTb NPU3HaKOB NnocpegHn4vecTea.

HavmeHoBaHMe afBOKaTCKOro 06pasoBaHm| OOJIXHO
yKa3blBaTbCA B cornalleHunmn 06 oKasaHuu lOpI/I,D,I/I‘-IeCKOVI
noMoLin, 3akn4aemMoM aaBOKaTOM, B AOKyMeHTax, Ha-
npasngemMblX agBoOKaTOM LOOBEpUTENIO. ﬂosepMTemo
OOJDKHbI pacKpblBaTbCA BCE aBOKaTCKue 06pa303aHM9|,
y4vacTeylolie B npouecce okasaHua ycnyr.

YKazaHHOe orpaHuvyeHve He WCKNo4YaeT BO3MOXHOCTU
COBMECTHON paboTbl POCCUACKUX afBOKaTCKMX 0o6paso-
BaHWI C UHOCTPaHHBIMU KOPUANYECKUMU pMamMu, afBo-
KaTCKMMKN 06pa3oBaHUAMN U3 OPYrnX PEFMOHOB U afBo-
KaTCKMMK 06pas3oBaHMAMM C MHOW crieupanuaaumen npu
COXpaHeHUn MOSIHOW (PMHAHCOBOW U MHOW HE3aBUCUMO-
cTu.

OpraHbl agBOKaTCKOro caMoynpaseHnst He06X0AMMO Ha-
LEeNUTb MNOSTHOMOYMSIMUN OLEHNBATL COOTBETCTBUE Takoro
COTPYAHMYECTBa HOPMaM 3aKOHOAATENbCTBA B CMOPHbIX
cny4asx.

5. VeraHoButb ycrnoBus, UCKJTIlo4aroLne s pOCCMﬁCKMX
aBoKaToB BOBMOXHOCTb CO3faBatb agBoKaTckme 06-
pasoBaHvs 4715 TPeTbUX JinLy.

Heobxognmo ycTaHOBUTL 3anpeT Ha ntobble hopmbl 3a-
BMCMMOCTM OT NOOLIX NNL, He ABNAIOLMXCS afBoKaTtamu
(apBoKaTcKMMKM 06pPa30BaHMAMM): 3aBUCUMOCTb B NMPUHS-
TUM peLLeHu, HecaMOCTOSTENbLHOE BeeHne byxrantep-
CKOro y4eta nnbo y4acTne B KOHCONMUAMPOBAHHOW hu-
HaHCOBOW OTHETHOCTW KaKon-nmobo rpynnsl U ap.

[omXHbl 6bITb BBEAEHbI OFPaHUYEHNUs AN CO3AaHUS UHbIX
MHOMBMAYANbHbIX aNbsHCOB, HEXeNW y4acTne B CeTeBbIX
opraHusaumsax, o6bednHSIOWMX HEe3aBUCUMbIX OPUCTOB
(ropuam4yeckre KOMMaHWKM) 1 afBoKaTcKne o6pasoBaHus
Ha OCHOBe efMHbIX CTaHOAPTOB KayecTBa 1 cepBuca.

ApBokatam (agBoKaTCKUM 06pa3oBaHMAM) OOMKHO ObITb
3anpeLyeHo cuctemaTuyeckn nepefasarb YacTb CBOEro
roHopapa B Kakon-nm6o chopme (Bbinaata KOMUCCUOHHBIX
W T.N.) B NONb3Yy TPETLUX NUL, YTO ABMSETCA NMOATBEPX-
JEHNEM 3aBMCUMOCTM JAHHOIO afBokarta (agBoKaTCKoro
06pa3oBaHns) OT Takux nuL,. 3anpeT He pacnpocTpaHsAeT-
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Csi Ha cnyyau, Korga agBokaTy (agBokaTckomy o6pasosa-
HUWIO) BbIIN OKa3aHbl YCNyru.

Heo6x0aMMO OrpaHuuuTb U UCKITUUTL BO3MOXHOCTb
UCMOJIb30BaHWsl HAMMEHOBaHW CEeTEBbIX MeXAyHapon-
HbIX (PMPM U MHOCTPaHHbIX (OUPM, BBECTU 3anpeT Ha

hpaHLLngy.

[omkHO 6bITb 3anpeLleHo BbinjiadmeaTb pPoOANTU B CBA3U
C ncnonb3oBaHMeM MHOCTPaHHbIX HaMMEeHOBaHWN, «npa-
BOBbIX HOy-Xay» U T.M.

6. BHecTn nameHeHus B COnyTCTByKOLee 3aKoHoAa-
TeJIbCTBO.

ApbuTpaxHbin, [paxpaHCcKuA, YrofoBHbIM npoueccy-
anbHble kogekcbl PO n Kogekc P® 06 agMuHUCTpaTuB-
HbIX MpaBOHapPYyLUEHUAX OOMKHbLI COAepXaTb MOSIoXeHne
0 TOM, YTO NPeACTaBUTENIbCTBOBATL B Cyfax Mo BCeM Ka-
Teropusam fern, a Takxe B rocopraHax npyv paccMOoTpeHUn
nen 06 agMWHUCTPATMBHBLIX MPaBOHAPYLUEHUSX MOryT
TONbKO afBokaTtbl PD, cTaxepb! (MOMOLLHVKM) adBOKaTOB
P® nn6o LwiTaTHbIE IOPUCTLI XO3ANCTBYIOLLIMX CYyOLEKTOB.

3akoHO[aTenNbCTBO O MOCTaBKax TOBApOB A1 rocyaap-
CTBEHHbIX MyHULMNAnbHbIX HYXA (0 denepanbHON KOH-
TPakTHOM CUCTEME) HEeOOXOAMMO [OMOSHUTL HOPMOW
O NpuopuTeTe 3aKYMNOK y afiBOKaTOB U afIBOKATCKMX obpa-
30BaHUN PO. [laHHoe TpeboBaHNEe MOXET ObITb YCTAHOB-
JIEHO TakXe U B OTHOLLUEHUU XO3SNCTBYIOLLMX OOLLECTB,
KOTOpble KOHTponupytoTcs (6onee 50%) rocyaapcTBoOM.

My6nu4yHbIM 06pas3oBaHMAM, a TakxXe XO3AWCTBYHOLLUM
Cy6beKTam, KOHTPONMPYEMbIM POCCUNCKUMU NYBIINYHbI-
MU 06pas3oBaHVAMKM, HEOOXOOMMO BMEHUTb B 006513aH-
HOCTb BKJOYaTb B 3aK/o4yaemMble UMW KOHTPaKTb! Moso-
XKEHUA O NPUMEHEHUU K HUM POCCUICKOro npasa, a Takxe
Apyrve aHanorn4Hsle Mepbl.

YcnoBus ponyckKa Ha pbIHOK

B cBs3u ¢ npucoenmHeHnem Poccum k goroesopy o BTO
npy pedopMMPOBaHUN OPUAMHECKON Mpodeccumn He-
o6xoouMMo cobntofatb ero MOSOXEeHUss U He JoryckaTb
HapyLUeHWIn MexXxayHapoHbIx obsasatenscts. Ho n ote-
YeCTBEHHbIA PbIHOK MPaBOBbLIX YCMYr AOSMKEH ObITb 3a-
LMLLIEH OT HapyLUeHWUs 3apy6exXHbIMW Komjieramu mno-
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NOXEHWIN POCCUINCKOro 3akoHodaTtensctea. [nis 3Toro
B 3akoHe 06 agBokaType HEOGXOAMMO MpedycMOoTpeTb
cnegytoLee.

1. YeTaHoBUTb MPUHLMIT B3aUMHOCTY MM rpueme B asg-
BoKkaTypy P® MHOCTPaHHbIX rpaxziaH.

MHOCTpaHHbIN  rpaXKgaHuH, MOoSyYMBLUMIA  POCCUINCKOE
topuamnyeckoe obpasoBaHWe, MOXEeT cTaTb afBOKaToOM
P® (monyweH k coade KBannMUKaLMOHHBIX 9K3aMeHOB)
TONMbKO B TOM Clyyae, ecnv B CTpaHe ero rpaxpgaHcrsa
POCCUNCKMIM FpaXaaHuH, Nony4nBLUNN COOTBETCTBYIOLLEE
HauMoHarnbLHoe rpuamnyeckoe obpasoBaHmne, MOXeT cTaTb
a[1BOKaTOM 3TOM CTPaHbl.

2. YctaHoBUTb orpaHun4eHusa s paéorb/ UHOCTPAaHHbIX
opncTos, He KBa/'IMd)ML{MpOBaHHbIX rno ,DOCCMI;ICKOMy

npa.y.

Takue 1opUCTbl MOryT OKa3blBaTh MiaTHble opUandeckme
yCryru no npaBy CTpaHbl, B KOTOPOV OHU KBanMgULIMPO-
BaHbl KaK HOPUCTbI, TOJbKO:

m Oydy4M akKpeouUTOBaHHbIMU  a[BOKATCKOM ManaTon
B P® (BKNOYEHHBIMU B PEECTP WMHOCTPaHHbIX aJBOKa-
TOB) [J11 CAMOCTOSITENLHON AesATeNbHOCTM B PO;

B €C/IN OHW paboTaloT Mo HarMy B afBOKaTCKOM 06pa30-
BaHUN P® 1 camMoCTOATENBHO HE BCTYMalOT B [OMOBOP-
Hble OTHOLLEHMS C Mosly4aTensiMm NpaBoBOM NOMOLLY;

B €CIIM OHWM paboTatoT Mo HaMy B MIHOCTPaHHOM topuamyec-
koW tpupme, penctsytollen B P® Ha ocHOBe Mony4yeH-
HOW NIMLIEH3UM.

3. YcTaHOBUTE OrpaHuydeHvs 715l OKa3aHusl npaBoBbIX
yenyr Ha Tepputopun P® [7isi iuy, co34aHHbIX B Mo-
psiaKe, OT/IMYHOM OT NPeayCMOTPEHHOro 3aKOHOM 06
aznBokarype.

Takue opuanyeckme nuua MOryT oOkasblBaTb YCyru
TOMbKO MO MpaBy CTpaHbl, B KOTOPON KBanMuumpoBaH nx
nepcoHan. OHM He MOryT okasbiBaTb YCIyrv No POCCUNR-
CKOMY MpaBy, eCfn He SBASAITCA afBOKaTCKMM 06paso-
BaHvem PO.
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Takne nuua Takxe MOryT OKa3blBaTb YCJ/1yr TONbKO Ha
OCHOBE nuLUeH3uu, BblgaBaemMon MuHIOCTOM npun noga-
TBEepXxXaeHun KBaJ'II/I(*)I/IKaLl,I/IVI nepcoHana.

OXpaHMTeﬂbele ycnosusi

3akoH 06 afBokaType OOMKEH CopepXaTb psfh OXpaHu-
TeNbHbIX HOPM, NpefocTeperarLmx OT ero HapyLUeHus.
B cBA3u ¢ 9TMM HEO6X0ONMO NPeayCMOTPETL CreaytoLLee.

1. YeraHoBUTL aaMUHNCTPaTNBHYO OTBETCTBEHHOCTb
3a BegeHune fOpMAMHeCKOﬁ NpaKkTnKn 6es craryca
agBokara.

HeB03MOXHO [JOGUTLCS CO3AaHUst OPraHU30BaHHOMO PbiH-
Ka 6e3 npecnenoBaHus Tex, KTo AeNCTBYET 3a npefenamu
ero KoHTypa. Ha atane TecTupoBaHus peopMbl criefyeT
OrpaHnynTLC MepamMy agMUHUCTPATUBHOW OTBETCTBEH-
HOCTMW.

2. YetraHoBUTb Mepbl OTBETCTBEHHOCTU A/ a4BOKarToB
n Tex, KTo COﬂeVICTByeT UM B HapyLLeHnn ycTtaHoBJ1eH-
HbIX npaBwIi.

[MpegycMoTpeTb MEXaHN3Mbl KOHTPOSSA 3a OEATENIbHOCTbIO
a[lIBOKaTCKMX 06pa3oBaHuUi, NO3BOMSOLLNE BbISBNATL Ha-
pyLUEeHUss U HEeCOOTBETCTBME cTaHOapTam npodeccuu,
KoOeKcy npodeccuoHanbHOM 3TUKU. YCunutb OyHKUMK
camoperynupyemMor afBoKaTCKON opraHn3auuu.

Heo6xoavmo Takxe NpefycMOTPeTb OT3bIB UMW NpUoCcTa-
HOBfIeHMe [EWCTBUS JIMLIEH3MN Ha OKa3aHue MpaBOBbIX
yCcnyr B criydae o6HapyXeHusi (DakToB HapyLleHUs ycTa-
HOBJIEHHbIX TPE6OBaHWA UK CO3OaHUS YCIOBUIA ANs Ha-
pyLleHus agBokaTtaMu (afBOKATCKMMK 06pa30BaHUsIMU)
YCTaHOBJIEHHbIX NMPaBUJT aABOKATCKOWN AeATENBHOCTU.

3. [puHATHL Mepbi 1o feogLuopusanymn opuaNYecKoro
busHeca.

MpefycMOTPeTb, YTO HapyLLEHWE NPaBUIT HANOr006IoXe-
HUSI 1 BYXranTepckoro yyeTa, NpuHaTeix B PO, senseTcs
OCHOBaHWeM [nsi 0T3biBa MUHIOCTOM NULEH3UW, BblOaH-
HOW NSt OKa3aHWsi MPaBOBbIX YCIyT.
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HEKOTOPbIE BOIMPOCbI PE®@OPMb
PbIHKA OPUOVHECKNX YCIVT

REFORM OF THE LEGAL SERVICES MARKET

In his article devoted to the impending large-scale reform of the legal
services market in Russia Dr Andrey Gorodissky discusses key aspects of the
modernization of the current Law on Attorneys’ Activities and Advocacy in the
Russian Federation and proposes amendments to ensure legal preconditions
for further development of national bar associations and advocacy and facilitate
admittance to the bar. The author points out the necessity for a full-fledged
regulatory basis for new forms of bar associations, such as limited liability
partnership and law firm.

Opo6peHHas 28 mapta 2013 r. MNpasuTtensctBoM P® rocygapcteeHHas nporpam-
mMa «fOcTuums» cogepXut onucaHne Havbonee MPUHLMIMANbHBIX HanpasBieHui
pedopMbl pbiHKa topuanyecknx ycnyr B Poccuun, KoTopele B LierioM 6bin noso-
XWUTENbHO BOCMPUHATLI COOBLLIECTBOM MpakTuKyoLwmx topuctoB. OgHako coBep-
LLIEHHO O4YeBMOHO, YTO ycrnex ropuanyeckon pedopmbl 6yaeT 3aBuceTb npexpae
BCEro OT TeX KOHLeNTyanbHbIX MNoNoXeHu, koTopble 6yayT paspabdoTaHsl MuHu-
CTepCTBOM OCTULMU P®D, 1 OT TOro, Kak 3TN KOHUeNTyasibHble MosioXeHns oyanyT
peann3oBaHbl B COOTBETCTBYIOLLMX 3aKOHaX.

Y>Xe HecKosibKo NieT B NpoeccroHanbHOM COO6LLEecTBE UaeT akTUBHas auc-
Kyccusi O TOM, KakKUM 06pa3oM JOSIKEH ObiTb peopraHn30oBaH PbIHOK pUanYe-
ckux ycnyr. Cevac NpakTU4ecKu yXXe HU Yy KOro He 0CTarioCb COMHEHUI B TOM,
4YTO Hambornee LenecoobpasHbiM SIBSETCS OOGbeAUHEeHMe BCEeX Y4acTHUKOB
pblHKa (alBOKATOB U MPaKTUKYHOLLMX HOPUCTOB, HE UMEILLMX cTaTyca anBo-
KaToB) B e4uHYI0 aBOKAaTCKYyo kopriopayuto. MNonarato, 4To He UMeeT CMbIcna
ele pas NnofgpoGHO 06CyXAaaTh Te NMPeuMyLLecTBa, KOTopble UMeeT UMEHHO
TakoM NoAxof K peopMUMpOBaHUIO pbiHKA topuamdeckux ycnyr. CoBepLueH-
HO OYEeBMOHO, YTO TakMM 06pa3om 6yayT CO3aaHbl YCIOBUS AN MPUMEHEHUS
(1) eovHbIX CTaHOAPTOB KavecTBa NPefoCTaBNeHHbIX YCnyr, (2) eauHbIX npa-
BWI NPOEeCCUMOHANIbHON 3TUKM, (3) eAUHBbIX NpaBua 1 Npouedyp Ans nosyye-
HUS1 cTatyca afBokaTa, a Takxke (4) eguHbIX NpaBui U KPUTEPUEB OUCLUMIN-
HapHOW NPaKTUKMK.
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OpHako ¢ NpakTUYeCKOW TOYKWM 3PEeHUs Co3haHue eauvHON afBOKATCKOW KOpMo-
paumn 6ygeT O3HadaTb, YTO He UMelLMe CcTaTyC afBOKaTOB MNpPakTUKYLLMe
IOPUCTbI OOMXKHbI 6yAyT ero nony41Tb U BAUTLCA B psdbl OEUCTBYOLLEN afBoKa-
Typbl. I B 9TOM 3aknoyaeTcs OAMH U3 BaXKHEWLLIMX BOMPOCOB peddopMbl pblHKA
IOPUONYECKUX YCIYr: HOBOE perynvpoBaHve OOMKHO o6ecneynuTb KOMGOPTHbIV
rnepexoq B aABoOKaTypy NPakTUKYIOLUX IOPUCTOB, HE UMEKLLMX cTaTyca aBoKa-
T0B. 3a NocnefHue nATHaaUaTb NeT 3TW KOPUCTbI CTanu 3aMeTHbIMU UrPOKaMn Ha
PbIHKE OPUAMYECKUX YCIYr, B OCOOEHHOCTM B 06/1acTu 0B6CyXnBaHusa 6usHeca,
OOGVBLUNCH CYLLIECTBEHHOrO pasBUTUS CBOUX CTPYKTYP U BbICOKOrO YPOBHS MpPO-
dreccroHanbHoOM penyTtauun. B nx CTpyKTypax CROXUNIUCL onpefeneHHble OTHO-
LeHVa Mexay napTtHepamu, B TOM YUCe U UMYLLIECTBEHHOrO xapaktepa. Ecnu
HOBOE perynupoBaHue BbIHYAUT UX JIOMaTb CMOXMBLUMECS B3aMMOOTHOLLEHUS,
TO, N0 MOeMy rny6oKoMy ybexaeHuo, pedopma 6yneT obpeyeHa Ha nposasn u He
npuHeceT OOLLIECTBY M rocygapCTBY TeX pesynbraTtoB, HA KOTOPble Mbl BCE pac-
cuuTbIBaeM. A 370, B CBOKO OYepefb, 03HA4YaeT, YTO AencTBYoWmin DegepanbHbIi
3akoH 0T 31.05.2002 Ne 63-D3 «O6 agBOKaTCKOW OEATENbHOCTU U aABoOKaType B
Poccuiickoih ®epepaummn» (nanee — 3akoH 06 aaBokaType, 3akoH) OOMKEH ObITb
KapauHanbHO U3MeHeH. MNMpuHATLIN 6onee AecaTn neT Ha3ad U CbirpaBLUni Ypes-
BblHaMHO BaXHYIO posib B 06beAuHeHUM aaBokaTtypbl B Havane 2000-X, cerogHs oH
BO MHOIOM YCTapers U He 0TBeYaeT COBPEMEHHbIM TPEOOBAHMAM PbIHKA.

Mpexpe Bcero ato kacaetcst HOPM OCYLLIECTBIIEHUS a[IBOKATCKON AEATENBHOCTU.
Te, 4TO NpegnucaHbl agBokaTaM OEACTBYHOLMM 3aKOHOM, OCHOBaHbI Ha KOHLen-
U MHOMBUAYanbHOM paboThl aABoKaTa C KIMEHTOM, TPAAMLMOHHO CBOMNCTBEHHOW
COBETCKOWN afBokaTtype. EOMHCTBEHHasA hopma, BECbMa OTAANEHHO HAaNoOMUHa-
Las To, YTO MPUHATO Ha3blBaTb B COBPEMEHHOM AE/I0BOM 060POTE «OPUONYECKON
dmpmoli», — apgBokaTckoe 6topo. OgHako O/ BCeEX afBOKaToB, paboTatoLLmx B
Nofo6HbIX 06pa30BaHMAX, AaBHO OHEBUOHO, HYTO 3a5TI0OKEHHOE B 3aKOHe perynupo-
BaHWe OEeATeNbHOCTN afBOKaTCKMX 6IOPO HE CTUMYMMPYET U HE CO34aeT NPaBOBbIX
YCINOBUI ONisi CO3AaHNs KPYMHbIX HaumMoHasbHbIX topugnydeckux doupm. Haobopor,
OHO sBNsieTCs 3PPEKTUBHLIM TOPMO30M TAKOr0 pa3BUTKSA HALMOHATbHBIX UTPOKOB
Ha pbIHKE pUanYeckmx ycnyr Poccun. AprymMeHTOB, NOATBEPXKAAIOLLMX NpaBuIib-
HOCTb 3TOro Teanca, NPefoCTaTo4HO, M OHW AABHO M XOPOLLO M3BECTHLI BCEM uJle-
HaM Hallero npodeccnoHasibHOro coobLecTsa.

C y4yeToM 3TOro s cuutaro Heo6XxoaMMbIM BBeeHNe B 3aKoH 06 agBoKaType AByX
HOBbIX (POPM OCYLLIECTBIIEHUS aABOKATCKON OEATENbHOCTM, OTBEYaroLmnX coBpe-
MEHHbIM TpPeboBaHUAM pbiHKa M o6ecrnevmBaoLLMX KOMMOPTHBIN nepexod B af-
BOKaTypy KOMMer, He MMEILLMX CEerofHs cratyca afsokaTa. OTO MapTHEPCTBO C
OrpaHN4eHHON OTBETCTBEHHOCTLIO 1 aABokaTckas dmpma. Npu 3ToM XoTenoch 6Obl
0C060 NOAYEPKHYTb, YTO HbIHE CYLLIECTBYIOLLME (DOPMbI aBOKATCKMX 06pa30BaHNi
(apBOKATCKMIA KABGUHET, KOMMNErns aaBoKaToB 1 afiBOKaTCkoe 610po) JOMKHbI ObITh
COXPaHeHbl B MPaKTUYECKM HEM3MEHHOM Buae. ATO NpenjiokeHne o6yCrnoBneHo
npexae BCero TeM, YTO ThICAYM HALLMX KOSISIEr HA MPOTSXXEHUN MHOTMMUX NET UCMOSb-
3YI0T 3TV hOPMbI B CBOEWN AEATENbHOCTU N MHOTME U3 HUX CHUTAOT UX BMOSHE Npu-
emsnieMbiMu 1 yoo6HbIMU. HoBbIM 3akoH OOMmKeH faBatb afsokaTaMm 605bLue BbI60-
pa, U Te U3 HUX, KTO NpegnovnTaeT nHamsuayasnosHyto hopmy paboThl C KIIMEHTaMW,
npogomkat paboTy B CYLLIECTBYHOLLMX 06pa3oBaHusX, a Te, KTO crneunanmanpyeTcs
Ha 06CnyXmnBaHUM GU3Heca 1 Xo4eT Co34aBaThb KPYMHble afBOKaTCKNE CTPYKTYpbI,
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CMOryT Bbl6paTh A1 cBOein paboTkl NpeanoXeHHble HoBble opMbl. Mpn 3TOM He-
06X0AMMO MOHMMATb, YTO CO3AaHne KPYrHbIX NPaKTUK, Creunanuanpyowmxes Ha
MHOrmMx 0651acTsx npaea, 3T0 He aMObULMO3Has Lieflb ONPefeneHHoro Kpyra afso-
KaToB, 3TO MPeXAe BCEro XecTkoe TpeboBaHMe POCCUNCKOro 6uaHeca, KOTOPoMy
afBOKaTCKuMe NpakTUKM JOSKHbI COOTBETCTBOBATL. VIMEHHO MO3TOMY HaM HeobXxo-
[OVMbl HOBblE COBPEMEHHbIE (POpMbI OpraHM3aunm Hallen fgesTensHocTu. He cnepy-
eT 605ATbCA pasyMHOro MHOroo6pasus )opM agBOKaTCKMX 06pa3oBaHUn — MyCcTb
afBoKaTbl MMEIT BO3MOXHOCTb OCO3HAHHOIO, & He BbIHY>X[EHHOro Bbi6opa.

Heckonbko cnos o0 npegnaraemMblX HOBbIX (popmax aaBOKaTCKNX O6paSOBaHVIIZ.

MapTHepcTBO C OrpaHM4YeHHON
otBeTcTBeHHOCTbLIO (MO0), umetoLee cratyc
IOpUANYECKOro nuua

3a nocnepHve gpafuatb NET B cTpaHax ¢ Hanbonee pasBUTbIM HOPUONHECKUM
6U3HECOM HalLM 3apy6exxHble KOMern nepeLusiv ot UCNonb30BaHWS NOSHbIX NapT-
HepcTB (C HEOrpPaHMYEHHOW OTBETCTBEHHOCTLIO NapTHEPOB) k co3aaHuto NMNOO. 3to
6bIN10 pe3ynsTaTtoM abCoMOTHO 3aKOHOMEPHOIO M €CTECTBEHHOIO PasBUTUS tOpU-
Anyeckoro 6m3Heca M CBA3AHO MpeXae BCEro C KoymoccasibHbiM YPOBHEM Marte-
puanbHOM OTBETCTBEHHOCTU MPU COBEPLLEHUN NPOPECCUOHANBHOM OLLUMOKN B 06-
nactu o6cnyxmBaHma 6U3Heca U B HEKOTOPbIX KaTeropmsix YronoBHbIX Aen. Y Hac
HEeT Heo6XOAMMOCTU MPOXOAUTL ATOT TSXKENbIA MyTb €eLlle pa3 U CaMOCTOSATENBHO
(mamsATys, HaNpMMep, 0 MHOMOYMCTIEHHbIX UCKaxX K MapTHEPCTBaM, 4acTo 3aKaHuu-
BaBLUMXCA 6aHKpoTCTBOM napTHepoB B CLLUA), ropasno nparMaTuyHee UCnosnb30-
BaTb YY>KOW OMbIT U Cpa3y 0Kal3aTbCs B «MYyHKTE Ha3HA4YeHUsA», BMECTE C Hanbosnee
NPOABUHYTLIMU IOPUCANKLNSMMU.

EctectBeHHo, MOO fomxHbI 6bITb 06513aHbI yKa3blBaTb pa3Mep orpaHn4eHunsa oT-
BETCTBEHHOCTU B OOroBopax c goseputendamMm n B yctaBee (3TO I'Iy6J'IVI‘-IHbIIZ LOOKY-
MEHT, B OTnn4mne OT NapTHEepPCKOro gorosopa, Asnawouierocqa 4aCcTtHbiMm KOHq:)VI}J,eH-
unanbHbIM ,EI,OKyMeHTOM).

MapTtHepb! NMOO He AOMKHbI MMETb MpaBa COGCTBEHHOCTU (B TOM 4uMCie U KOC-
BEHHOM0) Ha MMYyLLECTBO MapTHepcTBa. 370 no3sonuT (1) COXpaHWTb BO3MOX-
HOCTb OCBOBOXAEHMWS OT ynnaTbl Hanora Ha MMyLLECTBO (MO aHanorum ¢ 61opo),
(2) pacT BO3MOXHOCTb MakcMMasibHO rMOKO perynmpoBaTe MHAHCOBbIE OTHOLLE-
HUA Mexay napTHepamu, a Takxe (3) n3MeHeHue cocTtasa napTHepoB ByAeT ocy-
LLIeCTBMATLCS UCKITIOYUTENBHO HA OCHOBaHMM MOMOXEHU NapTHEPCKOro Jorosopa
nyTemM NpucoedmHeHns K NapTHEPCTBY MMM BbIXOA4A M3 HEro 6e3 Heo6xoaMMOCTH
peLuaTb BOMPOCHI, CBA3AHHbIE C pa3fenioM Uy BbleNIeHNeM Kakoro-nmoo nmyLLe-
CTBa WM BbIMNATOW €ro CTOMMOCTH.

Bce nocTynneHusi OT KONMNMEKTUBHOV COBMECTHOW AesATeNIbHOCTM NapTHEPOB LOMX-
Hbl ABNATLCA UX 06LLEN AONEBON COGCTBEHHOCTLIO U pacnpenenaTbcs Mexay HAMK
B COOTBETCTBUM C MOSNIOXEHNSMM NapTHEPCKOro fgoroeopa. Mpu 3ToM HOBbI 3aKOH
06 afBoKaType [O0MKeH NpefoCcTaBNsATh NapTHepaM MakcuUMalibHbIA YPOBEHb CBO-
604b! B onpeaeneHnn aTUX NoNoXeHWA.
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ApBokaTckas coupma (AD), umerowas
cTaTyc IOpUANYECKOro numua

OcHoBHble xapakTepucTmkm Ad:
1) yupeguTenaMm/y4acTHMKamMmn MoryT 6biTb TONbKO afBOKaThI;

2) peecnoco6HocTb AD fomkHa ObITb OrpaHNYeHa 3aKOHOM U YCTaBOM UCKITHOHU-
TeNbHO OCYLLECTBEHMEM afBOKATCKON AeATEeNIbHOCTH';

3) afBoKaTCkMe hMpMbl 065i3aHbl YKa3biBaTb CBOW CTATYC U pasMep YCTaBHOroO
KanuTana Bo BCeX 4OroBopax ¢ JOBEPUTESNISMU.

$1 OT4ETNIMBO MOHMMALD, HACKOMIbKO OMCKYCCUMOHHOW SIBNSIeTCA cama MocTaHoBKa
BOMpOCa O HOBbIX hopMax agBoKaTCKMx o6pasoBaHuii. OgHaKo criegyeT UMETh B
BMOY, YTO NMPU HanM4Mmn B 3aKoHe Takux OOpM HaLLMM Kosieram, KoTopble JOoMX-
Hbl GyyT BNUTLCA B psfbl aABOKATOB, HE NPUOETCS NToMaThb CKNafblBaBLUMECS [O-
LaMu BHYTpeHHWe (npeXxpae BCero MMyLLEeCTBEeHHble U (PUHAHCOBLIE) M BHELLHWE
B3aVMOOTHOLLEHWsl. EOUHCTBEHHOE, YTO UM ByLeT rpo3unTb, — NpocTas perncrpa-
LMsi HOBOW pefakumm ycTaBea.

Cnepytollas npobnema, KOTOpy0 HEO6XOAMMO paspeLUnTb B HOBOM 3akoHe, —
ornpegenieHne pasfiMyHbIX CTatycoB afBOKaToB, paboTarLymnx B 06pa30BaHusIX,
3aHUMAarOLLMXCS KOJIIIEKTUBHOM 8BOKATCKOV [AesITE/IbHOCTbIO (afBOKaTCKOE 610po,
MO0 n AD, ecnn Takme nnn Noo6HbIe POPMbI MOSBATCA B HOBOM 3akoHe). [Je-
cTByOLMIA 3akoH 6e3HafeXHO ycTapen B 3TOM BOMPOCE W NPensTcTByeT pa3su-
TUIO aABOKATCKMX 06pPa30BaHNi 1 UX NPaKTUKK.

91 cumnTato, 4To HeO6XOAMMO BBECTU [iBa cTaTyca afBokaTa, pa6oTatoLLero B KoJl-
NEKTMBHOM a[IBOKaTCKOM 06pa3oBaHUK: afBoKaT-napTHep U accoLMMpPOBaHHbIN
aaBokaT. Bbl6op TOro Mnm MHOro ctaTyca 3aBUCUT OT CaMOro afBokaTa v peayrb-
TaToOB ero NeperoBopoB C KossieramMmm U3 KOHKPETHOro afBoKaTCKoro o6pasoBa-
HUsl. B nepBOM Crlydae OH CTAHOBUTCS y4acTHMKOM MapTHEePCKOro 4oroeopa, Bo
BTOPOM 3aKJ04aeT rpaXkaaHCKo-NpaBoBOM OroBOp C NapTHEpPCTBOM 1 paboTaeT
B MHTepecax Bcex NapTHEepOB Mo Mopy4eHusiM UX JoBepuTenein. Pasmep Bo3Ha-
rpaxneHust 3a Takylo pa6oTy MOXET GbITb OrnpenesieH Nno OoroBOPeHHOCTH CTOo-
POH, T.e. aCCOLMNPOBAHHOIO afBoKaTa 1 NapTHepcTBa aABoOKATOB, U BblpaXaTb-
csl B TOM 4ucrie B (DUKCUPOBAHHONM CyMMe, BbiMnadvMBaemMol 3a onpeneneHHbli
BpeMeHHOV nepuod. Takue cornalleHus He OOMKHbl KBanMpuUMpoBaThCcs Kak
TpyZ#oBble OTHOLLEHWs 1 nognanaTe nof Aevicteme TpymoBoro kogekca PO.

3akpenneHne B 3akoHe BO3MOXHOCTHM afBoKaTa paboTatsb Ha ApYr1X a4BOKaTOB —
[aBHO o6cyxaaemMas B coobLlecTBe U B MuHIOCTe TemMa, U 6OMbLUMHCTBO Npuaep-
XMBaeTCs MHEHUs, 4TO NoA0GHOE MOMOXEHME AOKHO NOSBUTLCS B HOBOM 3aKOHe.

T 910 cBA3aHo ¢ OgHUM U3 d)yHﬂaMeHTaﬂbelX npuHynrios padorb/ afBokara — ero HesaBu-
cumocTbo. O4eBUAHO, YTO J0basi KOMMep4ecKas fesTes/lbHOCTb aBTomMaTtn4eckn cosgaetr
PUCK 1OoTepu niin orpaHnydeHns He3aBMCUMOCTU aaBokarta, B TO BPeMs Kak JoBeputesnv
BceLleJio rionararTcs Ha 10, YTo UX agBoKaTtbl He3aBUCUMBbI.
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Takxxe npeacTaBAseTcs, 4TO U3 HOBOrO 3akoHa JOSMKEH ObITb UCKIIOYEH YyXXacarto-
LLMIA @aHAXPOHU3M, MPULLIEALLNA N3 COBETCKOM 3MOXW, — TEPMUH «[TOMOLYHWK aLB0-
Kara». Hannune 3Toro nonoxeHus B 3aKOHE 1 BbIHY>XXAEHHOE NPUMEHEHNE 3TOro
ybororo onpegeneHns B OTHOLLIEHNN paboTaloLLmMX B KOMIEKTUBHBIX a4BOKATCKMNX
06pa3oBaHUsAX IOPUCTOB, HE MMEIOLLMX cTaTyca aaBoKaTa, SBMASeTCa eLe OOQHUM
TOPMO30M B Pas3BMTMM POCCUINCKOro HOpUAMHECKOro 61uaHeca 1 CTaBuUT Hac B He-
paBHOE MOSIOXEHME MO OTHOLLEHWUIO K MHOCTPaHHbIM topugmyeckum coupmam. Ceii-
4ac Mbl HE MMEEM BO3MOXHOCTM BbICTPOWUTb HOPMAasbHYHO KapbepHYyl NeCTHULY
Ans paboTaroLmnx B aABOKATCKMX 6I0PO IOPUCTOB, KOTOPbIE MO TEM UMM UHBIM MpK-
YMHaM He XOTAT CTaHOBUTbCH afBokaTamu. BoT n nony4yaetcs, 4To ABaguaTMaByXx-
NETHWUI BbINYCKHVK HOPUAMNYECKOrO By3a U COPOKANETHUIA ONbITHbIN HOPUCT UMEOT
OfVH M TOT Xe CTaTyCc — MOMOLLUHMK afBokaTa. [a elue n B TPYAOBOW KHUXKKE Mbl
JOSKHbI NUCaTb MMEHHO 3Ty AOMKHOCTb. PagocTHas kapbepHas nepcnektnea ans
ambMLMO3HbIX MPodeccrMoHanoB, He npasga NMn? EcTecTBeHHO, 3TO O3HAYaeT cy-
LLIeCTBOBaHME KaTeropnu4ecky HepaBHbIX YCMOBUIA ANsi afBOKATCKMX 06pa3oBaHui
MO CpaBHEHWIO C APYrMMWU IOPUANYHECKMMU MpMaMK, BKIOHYas MHOCTPaHHbIE, C
TOYKWN 3peHust OPMUPOBAHNA MHOTOMNIaHOBbIX NPakTuK. ObugHee BCero T1o, YTO
nogo6Has «npuBMnNerna» Afs MHOCTPaHHbIX IOPUCTOB B Poccumn BO3HMKAET B cuiy
Heo6X0AMMOCTM NPMMEHEHMS HanpoYb YCTapeBLLEro NOMOXEHWS HaLLEro poccuii-
ckoro 3akoHa 06 agsokatype!

W, HaBepHoe, camoe rMaBHoe: Aaxe CO3AaB O4eHb COBPEMEHHbIN U OTBEYAtOLLIMIA
Tpe6oBaHMAM BCEX YYaCTHMKOB pPbIHKA 3aKOH, Mbl HE MOSy4YMM B MOJSIHOW Mepe
adpchekTa OT ero NPUHATUS, eClM OQHOBPEMEHHO He 6yayT caenaHbl ABe BaXKHble
BeLLN.

Hy>HblI COOTBETCTBYIOLLME OOMNOSIHEHUSA B HANOrOBOE 3aKOHOOATENbCTBO U rpa-
BUNa GyxranTepckoro y4deta Ans BCeX afBOKATCKMX 06pas3oBaHui. AKLEHTUPYIO
Ha 9TOM BHMMaHue Kak NpakTuK, KOTOPbIA BOT yXXe ABaduaTb NIeT eXeOHEBHO py-
KOBOOUT aBOKaTCKUM BP0 B PYyHHOM pexunme. HeobxoamMmo npsiMbiM TEKCTOM
paspeLlumnTb agBokataM, BbINOMHAS OYHKLUMM 3CKPOY-areHTOB, XpaHUTb Ha CBOUX
cyeTax fieHexXHble cpefcTsa TpeTbnx siny. CKOMbKO OOMOSTHUTENBHOM paboThl MOT-
11 6bl UMETb afiBoKaTbl! A yHaCTHUKN XO3NCTBEHHOM OEATENIbHOCTU NOMy4Ynnu bl
3h(PeKTMBHbIN MO BpeMEHN U pacxogam Crnocob paspeLleHns OfHOro U3 rinaBHbIX
BOMPOCOB KOMMepUMK: «4To Bnepen — AeHbr Ui cTynba?» Bo Bcex 3anagHbix
CTpaHax B 3aKOHax CYLLECTBYIOT Takue MOSIOXKEHUS, N afiBOKaTbl C HOTapuycamm
3aHMMaloTCs 9TON paboTor NOBCEOHEBHO.

CnenyoLlmii, Ha MOW B3rMsif, BadKHEWLUWUIA, BOMPOC: MApPTHEPCTBO aABOKAaTOB
LOMKHO UMETb BO3MOXHOCTb MpuiyialLath B «MPOEeCcCUOHaNbHbIE CY6rnoapssa-
YUKW» OPYrue 1opuandeckme ¢upMbl U UHble NPoheccuoHasbHbie 06pasoBaHus
(Hanpumep, ayamuTopoB) Kak B Poccun, Tak 1 3a pyGexXoM, OCYLLECTBISS C HUMM
pacyeTbl CaMOCTOSATENILHO U (hOPMUPYS M3 ITUX BbINSAT PaACXOAbl MApTHEpPCTBa,
BblYMTAs MX M3 [OXOAOB OO HANOroo6roxeHusi. BO3MOXHOCTb OCyLLeCTBEHMS
Takon koonepauuu SIBMSIeTCA OOHUM U3 BaXKHEWLUMX WHCTPYMEHTOB pasBUTUS
lopUaMYeckoro 6usHeca, Tak Kak CErofHsl OCYLLEeCTBMsieMble KOMMepCaHTamu
MPOEKTbI O4EHb YACTO TPEGYIOT COBMECTHON pa6oThbl CNELManMcToB B HECKOSbKIX
0651acTsIX KOHCANTUHIA, 3a4acTy0 HaxoAsLLUMXCA B Pa3fMYHbIX PerroHax CTpaHbl
unu 3a py6exom. Heo6xoOMMO 0CO3HaThb, YTO COBPEMEHHasi MpakTuka NpaBoBO-
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ro 06CnyXMBaHUS KOMMEPYECKUX CAENOK — 3TO KOJJIEeKTUBHAs pa6oTa MHOMMX
NPOeCccCUoOHANoB, B KOTOPOW HOPUCTbI U UX (PUPMbI UTPAIOT KITOYEBYHO POSib, €CIIU
XOTWTE, BbIMOSHSOT (PYHKLMW «FeHepanbHOro NpoeccnoHansHOro NoapsaYmKas
LJ151 CBOMX KITMEHTOB.

Cenuac B cuny felicTBMA NOMOXeHW 3akoHa 06 afgeokaTtype n Hanoroeoro ko-
Jekca aiBoKaTCKne 06pasoBaHns NIULLEHbI BO3MOXHOCTM OCYLLECTBNATL 9TU Nna-
TEXW B Pa3yMHOM — C KOMMEPYECKOM 1 (OMHAHCOBOW TOYEK 3PEHNS — pPeXUME.
M 370 eLue ognH NnprMmMep TOro, Kak AenCcTByoLLEee POCCUICKOE 3aKOHOAATENIbCTBO
CTaBUT a[IBOKATOB B HEPABHOE MOJIOXKEHNE C OTEYECTBEHHLIMU U MHOCTPaHHLIMU
topyanyeckumn covpmamu. [eno B TOM, YTO CYLLECTBYHOLLEE 3aKOHOAATENbCTBO
06 afBoKaType OCHOBaHO Ha KOHLEeNuMu WUHAMBMAyanbHOro crartyca ajBokarta
KakK camMOCTOSITENbHOro NpodeCcCMOHaNbHOro He3aBUCMMOro CoBeTHUKa. W atoT
nopxop 6eccropHo JOSKEeH ocTaTbCi B HOBOM 3akoHe. Ho Heo6xogMmo Takxe
noHMMaTb, 4YTO 3a NocnefHve ABafuaTh JIET B CTpaHe MOsiBANAch U pa3BUBAET-
cs uHasa cpopma paboTbl afBOKATOB — KOJNIEKTUBHAsA (MM COBMECTHas, Kak ee
Has3blBaTb — [eN10 BKyca). [1py 3TOM 1 N0 YAUCIY 3aHATbIX B 3TON AEATENIbHOCTU, U
no o6opoTam, 1 No HaNoroBbIM MaTexam OHa AABHO M 3HAYUTENBHO onepexaeT
TPaguLMOHHYO afBoOKaTypy M, Kak NpefcTaBnseTcs, 3aciyXnBaeT camoro npu-
CTanbHOro BHUMaHWA 3akoHodarenen. 9Tto abContoTHO 06LEKTMBHOE TpeboBaHNe
XW3HW, N 1 HAOeKCb, YTO B HOBOM 3akoHe 06 afBokaTtype 6yOeT cofepXaTbCs
pasBepHyTOe perynupoBaHue KONJIEKTUBHOW (COBMECTHOW) afBOKAaTCKOW [esi-
TeNbHOCTW, CTUMYMUPYHOLLIEe ee JasnbHelllee pa3BuUTUE N MpexXae BCero gawollee
BO3MOXHOCTb Pa3BMBaTbCA HALMOHabHbIM a[BOKATCKMM 06pa3oBaHusAM.
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Ocob6oe mHeHue / Special Opinion

MEPCMEKTVBbI PEANN3ALINNA
rOCMPOrPAMMbI «HOCTULINS»:

" / BO3MOXXHbIE NPOBJTEMbI 1 BAPUAHTb
| . NX PELEHIS

o S— PROSPECTS FOR THE IMPLEMENTATION
opicr Mockosoron OF THE STATE PROGRAMME ‘JUSTICE':

Konnerunn afaBokaToB

Ipuasecas Gupa POTENTIAL PROBLEMS AND POSSIBLE
SOLUTIONS
Associate, Moscow College

of Advocates “Law Firm The article considers the possible consequences of the State Programme

YUST’ “Justice”. It considers the unification of the two branches of the legal profession
in Russia — advocates on the one hand and, on the other, legal consultants who
are not affiliated to the Bar.
The recently approved State Programme “Justice” calls for common standards
for legal services. It proposes that legal consultants should join the Russian Bar
and that only advocates should represent clients in court.
Though that may sound unfair to some law firms, it could well improve the
quality of legal services, if members of the Bar would be admitted to work in
law firms including international ones. The common qualifying exam should be
organized by an outside institution such as the Russian Law Society. Moreover,
common Status of legal consultants could be used to determine the scope of
pro bono services, which are nowadays rendered in a different way only by large
law firms.

Ekaterina Shestakova

B nocnepHee BpemMsi B POCCUIACKOM OPUANHECKOM COOBLLECTBE LUMPOKO 06CYX-
[laeTCs BOMPOC O TOM, HY>XXHO N1 NPUBOAWTL K OrNpeaesieHHbIM cTaHOapTam pblHOK
OKa3aHM1s IPUOMYECKUX YCIYT, U eCNn [a, TO KaKUMW OOMKHbI 6biTh 3TU CTaHaap-
Thl, KEM OHW GyOyT PerynmpoBaTbCs M KOHTPONMPOBaTLCs. KpoMe Toro, BbicKa-
3bIBAOTCA Pa3NNYHbIE NMPEONIOXKEeHWs Mo NoBoAy 06beOMHEHNs BCEX OPUONYECKMNX
KOHCY/ILTAHTOB €CJM He B OfHY CTPYKTYPY, TO XOTs 6bl HA OCHOBE eAMHbIX CTaHaap-
TOB Ka4eCcTBa OKa3blBaeMbIX YCyr.

B wacTtHocTH, npencraButTenaMm aaBoKaTCKoro coobLecTBa npepgnaraeTcqd eBene-
HUe NMHCTUTYTa TakK Ha3blBaeMOW afBOKATCKOW MOHOMOMNN, HO HE Ha BCe ropnan-
YeCkue ycnyru, a, K npumMepy, Ha npencrasneHne nHtepecos ,D,OBepVITeJ'IeVI B cyne.
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28 mapta 2013 r. Ha 3acegaHun NpaButensctea P® 6bI510 cornacoBaHo npu-
HATME rocyaapCTBEHHOM nporpammbl «KOcTuums». YKkasaHHasa rocnporpaMma,
cpeou npodero, npegnonaraeT perynuMpoBaHue, KOHTPOSb U Hag30p B cdepe
aflBOKaTypsbl, HOTapuaTa, NoBbILLIEHE Ka4yecTBa NPUHYANTENIBHOIO UCMOSTHEHUS
cynebHbIX aKTOB.

Mo MHeHno MuHucTpa toctuumnmn P® A.B. KoHoBanosa, 0CHOBHOM NPo61eMON PbIH-
Ka OKasaHus IopuaMYeCcKnxX yenyr ABnNseTcs He[oCTaTOYHO BLICOKUA YPOBEHb NPO-
heccuroHannama ropncToB 1 OTCYTCTBUE rapaHTUPOBaHHbLIX CTaHAAPTOB OKa3aHWUs
ycnyr. MostoMmy MUHMCTEPCTBO NpefanaraeT yCoOBEPLUEHCTBOBATb perynmposaHne
B cpepe apBoKaTypbl U HOTapuara, B TOM 4ucre TpebosaHus 1 npouemypbl Ao-
nycka K npogeccun, CUCTeMy MoBbILLEHUS KBanupukaunm, ctTaHgapTbl okasaHus
IOPVAMYECKON MOMOLLM, 06ecneynTb 60MbLLYI0 JOCTYMHOCTL KOPUANYECKON NOMO-
LW, BKITHOYasa 6ecnnaTtHyo.

B cthepe amBokaTypbl OOHOW M3 OCHOBHbIX 3afa4, KOTopble hopMynnpyeT npo-
rpamma, siBfsieTcsl NocTerneHHoe v 6e36051e3HEHHOe MPeofosieHne oyanuama B
npodpeccun — coBnageHne 0esTenbHOCTU IOPUANYECKMX KOHCYIIBTAHTOB 1 afBo-
kaToB. MUHIOCT Npefnaraet nepewTy K eanHOMYy afBOKaTCKOMY CTaTycy Ans Tex,
KTO OKa3bIBAET YCNYrN Ha PbIHKE OPUANYHECKUX KOHCYMLTaLUMWiA, U CO BPEMEHEM
nepenTn K aflBOKAaTCKOV MOHOMONMUM Ha NPEeLCTaBUTENbCTBO MHTEPECOB B CyAE.
BTtopoit 3apadeii scnsieTcss oTcevYeHne HeKBanMULMPOBaHHbIX YCyr, KOTopble
NPeTeHQYT Ha CTaTyC pUANYECKMX, TPETbe — CO3AaHMe CUCTEMbI CTUMYJIOB
npodheccroHarnbHOro pocta B afBOKaTCKON cpefe, 4YeTBepToi — MOBbILLEHUE
BOCTPe6OBaHHOCTY U OOCTYMHOCTU OPUAMYECKON MOMOLLM LSt BCEX KaTeropui
rpakaaH.

A.B. KoHOoBasnoB Takxe OTMETUII, YTO OQHWM U3 nokasartenewn peanusaumm roc-
nporpaMMbl JOMMKHO CTaTb [ABYKpaTHOE YBeNN4YeHWe YMCIIEeHHOCTU afiBOKaToB,
YTO [OSMKHO MPOU3ONTU 3a CHET CIUSAHUS IOPUONYECKUX KOHCYNLTaHTOB C afiBo-
KaTypow.

lMockonbKy peanu3oBbiBaTh NporpamMmmy nnaHvpyetcsa snnotb fo 2020 r., npeg-
nonaraemMble U3MeHeHus 6yayT BBOOUTLCA He cpady. Heo6xoanmo oLeHuTL Bce
BO3MOXHOCTU Mepexofa K eAMHOMY afBOKaTCKOMy CTaTycy ANl OKasaHus opu-
OVYECKUX YCIyr, a TakXe K afiBOKaTCKOMW MOHOMOMMU Ha MNpefcTaBUTENbCTBO
B cyfe.

PaHee BbICKa3bIBaN1Ch NPeanoXeHns 0 BBeAeHU CBOeo6pas3Horo Keanmpukawm-
OHHOrO 3K3amMeHa Ha NPeacTaBUTeNIbCTBO MHTEPECOB B Cye He TOMbKO AJist opuC-
TOB, HO U ONA aABOKATOB. 10 MHEHUIO MHULIMATOPOB 3TUX MPEMSIOKEHUI, Takas
npaKkTMKa Mo3Bonuna 6bl 3HAYUTENbHO YIYYLLIUTL KAa4eCcTBO, a BO3MOXHO, U CKO-
pOCTb CyAe6HOro paséupatesibCTBa, NOCKOSbKY MPo6sieMbl C HE3HaHNEM 3fIEMEH-
TapHbIX OCHOB NPOLLEcca 6bInn Gbl PeLLEeHbI.

B T0 e Bpems nopo6Hasi npakTvka BO3NOXUT Ha CyneGHY CUCTEMY OOMOSHU-
TENbHYI0 Harpy3ky Mo OT6OpYy MpeacTaBuTEnel, YTO COBEPLUEHHO He BXOAWUT
B (pyHKUMM cygoB. OTciofda crefyeT, 4To Nofo6HbIN 3K3aMeH HEOBXOAMMO OpraHu-
30BaTh B pamMKax Kako-nnbo pernaMmeHTUpOBaHHOW CTPYKTYpbI.
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HAPQAHBIV

MEXAY
IOPUANYECKMI GOPYM
c TEPS

B HacTosiLLee Bpems Hanbornee yrnopsifo4eHHON CTPYKTYPOW Ha PbIHKE topuanyec-
Kux ycnyr, 6e3ycrnoBHo, sBnseTca agsokatypa. OgHako CyLLecTBYIOT pasnunyHble
TOYKM 3PEHUSA HA TO, MOXET JIN OHA ObITb OCHOBOW [ 06beAMHEHUS BCEX NPaKTU-
KYIOLLMX IOPUCTOB, Beb B Clly4ae BBEAeHUsA aiBOKATCKOM MOHOMNONUK, nnua, nony-
YMBLUME NPaBO NPEACTaBMATbL MHTEPECH! KITMEHTOB B CyAe, OOHOBPEMEHHO 6yayT
npuobpeTartb cTaTyc agsokaTa U He CMOryT paboTaTtb Mo Hanmy B OPUANHECKUX
dupmax.

[Mpo6nemsl, cBA3aHHbIE C aBOKATCKOWM MOHOMOMMEN, OCOBEHHO CUSTbHO CKaXyTCs
Ha 0eATenbHOCTU MHOMOYUCIIEHHbIX MEXAYHAPOAHbIX FOPUANYECKUX (OUPM, UMEIO-
wmx noppasgenexuns B Poccuickon ®epepaumm. OHM MOTYT NMULINTLCS BO3MOX-
HOCTW NPEACTaBnATb UHTEPECHI KITMEHTOB B Cyde, a 3TO ofdHa U3 Hauboree BOC-
TpeboBaHHbIX IOPUONYECKUX YCIYT.

XoTenocb 6bl OTMETUTb, YTO B HACTOsILLEe BpeMs afBoKaTCKasi MOHOMONUS yXe
CyLLecCTBYyeT, XOTb U YacTu4Ho. B cootBeTcTBMM cO cT. 49 VIK P® B KayecTse
3alUMTHMKA MO YrofioBHLIM Aefniam [OoMyCcKarTCs NULUb afBoKaTtbl (TOMbKO Mpu
NPOV3BOACTBE Y MUPOBOrO CyAbW OOGBUHSAEMbIA MOXET XogaTancTBOBaTb O AO-
nycke BMECTO afBokaTa MHbIX vu). Kpome Toro, agBokaTbl HE TOJIbKO HecyT
60/bLUYI0 OTBETCTBEHHOCTb 3a CBOM YCNyry, HO U 06nafjatoT MO CPaBHEHWIO C
OCTaNbHbIMU IOPUCTaAMKN TaKMMU NMpenMyLLecTBaMu, Kak npaso cobupartb ceefe-
HUS, HEOOGXOAMMble AN OKa3aHWs PUANYECKOW MOMOLLM, — HanpaenaTb af-
BOKAaTCKWe 3anpockl B OpraHbl rocygapCcTBEHHOM BNacTu, MECTHOro camoynpas-
NEeHUsA, OOLLECTBEHHbIE U MHblE OpraHM3aunn. STUM NPeMMyLLECTBOM afBoKat
BNpaBe NoNnb30BaTbCA Kak B YrofloBHOM Mpouecce, Tak U B NPOM3BOACTBE MO
rpa>gaHCckvm U agMUHUCTPATUBHbBIM AenaMm.

3acnyXuBatoT BHMMaHUS MpeasioXeHns 06 06pasoBaHUM CaMOPErynmpyemMbIxX
opraHvMsaumin lopUCToB, KOTOopble OyOyT YMNONHOMOYEHbl MPOBOAUTL [OMOSHU-
TemnbHble KBaNM@UKaLMOHHbIE 9K3aMeHbl Kak Ha OKasaHue KOHCYIMbTaLMOHHbIX
yCnyr, Tak 1 Ha NpeacTaBUTeNbLCTBO B cyae. MNpy 9TOM B Ka4ecTBe eAUHCTBEHHOM
CPO topuctoB npegnaraetcs yteepanTs Accoumauuto topuctos Poccun. OgHako
B 9TOM Clly4ae JOMOoSIHUTENbHbIE (oMHAHCOBbIE 3aTpaThl Ha NPoBeAeHUe aK3ame-
Ha Hen36eXHbl, Befb YMCNO BbiNYCKHUKOB IOPUANYECKMX BY30B HE YMEHbLIAeTCs
C KaXAbIM rofloM, 1 KONTMHYECTBO XesatoLLMX CAATb 3TOT 9K3aMeH BO3PACTET B He-
CKOJbKO pas.

Y10 KacaeTcs rapaHTMpOBaHHbLIX CTAHAAPTOB KavecTBa opuaNHECKNX YCIyr, OCHOBOM
Anst X pa3paboTKn, HECOMHEHHO, MOTYT Cny>XuTb MefepanbHbIi 3aKoH 06 aaBoKaT-
CKOV OesTeNlbHOCTU U afBokaType u Kofekc npodheccroHanbHOM 3TUKN afBokarta.
Bo3moxHo, Ha 6a3e Kogekca ygacTtcs co3fatb Hekue obLume npasuna u tTpebosa-
HUS K NPOCheCCMOHASTbHOM 3TUKE ANt BCEX IOPUCTOB, OKa3bIBAIOLLMX KOHCYILTaUmm 1
NPEeLCTaBNSAOLLMX MHTEPECHI KITMEHTOB B CYLE.

O6LeobazartensHble OnA BCeX npaBuia npogeCcCUOHaNbHOW 3TUKU MOrmu 6bl
CcrnagnTb CyLLIECTBYOLLMIA oyanuam topuandeckon npodeccum B Poccun. B 10 xe
BpeMsi Heo6XxoAMMO NpodymMaTb He TOMbKO CTaHOapTbl Ka4ecTBa OKa3blBaeMbIX
ycnyr v obLUme npasuna 3TUKM, HO U MEXaHU3Mbl NPUBIIEYEHUS K OTBETCTBEHHOCTU
3a 1Ux HapyLleHue. Ha ocHoBaHuu Kogekca npodyeccroHanbHOM 3TUKM U NPaKTUKK
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NnpUMeHeHusa ero NOSIOXEHUN O }J,VICLI,I/II'IJ'IVIHapHOIZ OTBETCTBEHHOCTN MOXHO 6b1S10
6bl co38aThb MHCTPYMEHTbI NPUHYXOeHUA Ona opucTtos, npowlenwnx oonosiHuTe b-
HbI KBaJ'IVIq3VIKaLI,VIOHHbII7I 9K3aMeH, HapyLllaLWnx yCctaHOBNEHHbIe Tpe6OBaHVI9|.

BoamoxeH Takxe MHOM noaxon — Ha 6ase aaBoKaTypbl yTBEPAUTb e[VHbIN 3K3a-
MeH ONna BCeX XeJlallmnx OCyLeCTBNATb NpenctaBnTesibCTBO B Cyae nméo oka-
3blBaTb KOHCYJNbTaLUMOHHbIE YCNYIrK 1N cOoenatb BO3MOXHbLIM MPUHATME Ha pa60Ty
aaBoKaToB MO OOoroesopy. B atom cny4ae He nocTpadarT yXe cyllecTByroline
ropngnydeckune (*)VIprI, a UX COTPYOHUKKM CMOryT noslydnTtb CTaTtyCc agBokarta, TeM
CcaMbIM NOBbICMB CBOKO KBaJ'IVIq.’)I/IKaLI,I/IlO.

HecMoTps Ha TO, Y4TO Npw BBEAEHWMM eOMHOr0 afBOKaTCKOro 3K3ameHa Ha afBo-
kaTtypy 6yOeT BO3MOXeHa BbICOKas Harpyska no ero npuemy, 310, BEPOSTHO, He
CTaHeT cnmLLKOoM 60sbLLION Npo6eMol, Beb B afiBOKaType B TEHYEHNE MHOIMX NeT
OencTByeT pa3paboTaHHbI MexaHn3M oToopa. be3ycrnoBHO, HEO6XOONUMO TakKXe
npogymMmaTh AeTany camoro 3Kk3ameHa — CTOUT N fieNlaTb ero KOMMIEKCHbIM, 1IN
pasfenutb Mo oTpacnsM, B KOTOPbIX 6yayLLniA afBOKaT HAMEPEH OKa3blBaTb YCIy-
ru. Ecnm octaBuTb 9k3aMeH B TOM BUAE, B KOTOPOM OH CYLLIECTBYET ceryac, Benu-
Ka BEPOSATHOCTb, YTO JAIEKO HE BCE HOPUCTLI, AaXe NPaKTUKYOLLMEe, CMOryT caaTh
€ro, HanpvMep B 4acTu, KacaroLlelncs BONPOCOB YrofloBHOro npasa v npouecca,
C KOTOPbIMM OHW HUKOT[ia He cTankmBanuce. Ecnu xe caenartb 9k3aMeH no pasnuy-
HbIM OTpacnsiM, TO afBOKATCKMIA CTaTyC yXe He 6yAeT CTOMb eaMHbIM, KakuM OH
JOJDKEH ObITb U KaKMM OH iBnsieTcs. Bce 9TW BoNpocCkl Noanexar peLleHnto B Xoae
peanusaumm rocrnporpaMmmei.

M nocnefgHee, Ha 4TO Takxe HEOH6XOOMMO 06pPaTUTb BHUMAHWE, — OOCTYMHOCTb
IOpPUANYECKON NOMOLLM, B OCOGEHHOCTM AN cCoLManbHO He3alULLEHHbIX CII0EB Ha-
ceneHus. Kak U3BecTHO, y4acTue 3alUMTHUKA B YrofloBHOM fpoLecce o6s3aTesb-
HO, Y UMEHHO aBOKaTbl BbINOMHSAOT 3Ty POSib, 3a4aCTYI0 MO Ha3Ha4eHuo. B 1o Xxe
BPEMS B HEKOTOPbIX KPYMHbIX OPUANYECKMX KOMMAHUAX CYLLLEeCTBYET NpakTuKa pro
bono — 6ecnnaTtHoONn KPUANYECKON MOMOLLN, KOHCYbTaUWA, NpeacTaBUTeNbCTBa
WHTEPECOB B cyfe ONs TeX, KTO He MOXET OnnaTUTb YCIyrn IopucTa, HO OYeHb B HUX
HyXxpaeTtcs. Kputepum okasaHua Nogo6HON MOMOLLM Kaxaas topuandeckas Kom-
naHusa onpegensieT caMocTosATeNbHO. B ¢BA3M ¢ 3TM Heob6xoamMMo 6yaeT onpege-
NUTb KPUTEPUM OKa3aHUs 6eCcnnaTHOW IpUaNYEeCKON NOMOLLU NGO MAaTHOW, HO
OOCTYNHOW onpefeneHHbIM rpynnamM rpaxkaaH.

Taknm 06pa3om, Npu BOMOLLEHWM B XXN3Hb FOCYLAPCTBEHHOWM NporpamMmsl «HOcTu-
Uusi» BaXXKHO TLATENbHO NpodyMaTb BCE OCOGEHHOCTU, AeTany U BO3MOXHbIE Mo-
CNeAcTBusa HoBOBBeAEHUN.  npoBoanTbL Npeobpa3oBaHns HE06X0AUMO NOCTENEH-
HO, MO3TarHo, NOCse OTKPLITOro 06CYXAEHUs C NPeAcTaBUTENS MU IOPUONYECKOro
Co06LLEecTBa, KOTOpble CTaHYT HENOCPeOCTBEHHbIMU Y4acTHUKaMK npegnonarae-
MbIX U3MEHEHWNIA.
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= PaaukanbHoe u3meHeHue (hyHKLMOHana p1cTa B Kopnopaiuu

PAOVWKAINIBHOE NSMEHEHWE
OYHKLUNIW KOPTOPATMBHOIO
OPUCTA: TPUTNALLEHNE

K OBCYXIEHNHIO

RADICAL SHIFT IN LAWYER'S
FUNCTIONALITY IN A

HECTEPEHKO

aneccanapa kowerarrmosra ——— GORPORATION: AN INVITATION

npes3ngeHT HekoMmMepyeckoro

naptHepcTBa «06befnHeHne TO DISCUSS/ON

KopnopatugHbIx Opuctos»

Alexandra Nesterenko

President of Russian As legal knowledge pervades all spheres of business, the powers
Corporate Counsel and responsibilities of the company lawyer are fairly extensive.
Association Compliance, GR and risk management must be brought together

under the control of a single corporate chief lawyer. Achieving such
a Structure will take time and patience but the challenge is so much
more interesting as a result. Russian Corporate Counsel Association
encourages contributions to the effort and exchanges of experience
among colleagues. The Association’s session of the St. Petersburg
International Legal Forum will raise the successes of leading lawyers
at large corporations. The discussion will be devoted to radical
changes in the role of the corporate lawyer in the light of compliance,
GR and legal risk management issues and how they can be brought
together under common control. We shall consider whether there are
alternatives to this practice and look to the experience of the heads
of legal departments of major Russian and international companies.
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lMockonbKy ropnanyHeckKoe 3HaHue NpPoHU3bIBaET BCe cdoe-
pbl 6U3Heca, TO CMeKTP MOSTHOMOYUIA IopUCTa KOMMaHum
M ero OTBETCTBEHHOCTb MpeAcTaBnsAlTCA [OCTaTOYHO
wmpokumun. KomnnaeHc, GR 1 pUCK-MeHeOXMEHT Heo6-
XOAUMO COCPEefoTOYUTbL MO Ha4YanoM O[HOro rnasBHOro
topucTa kopriopauuun. BbicTpamBaHue Takom CTPYKTYpbl
notpebyeT BPEMEHN N TepreHns, HO TEM yBrekaTesnbHee
3apada. O6beguHeHne KopnopaTtuneHbix KOpncTos npuabl-
BaeT peLunTb 3Ty 3a4a4y U NOAeNnTLCS OMnbITOM C Kosre-
ramu. O TOM, KakK 3TO MOMy4MIOCh Yy BEQyLUMX HOPUCTOB
KPYMHbIX KOpropauwuii, Mbl 1 MOroBopuM Ha ceccumn OKIOP
Ha MNeTepbyprckom MexgyHapogHom KOpugmyeckom do-
pyme. O6cyxaeHne 6yaeT NoCBALWEHO paguKanbHOMY 13-
MEHEeHUI0 (PyHKLMOHana topucTa B Kopropauum B ceeTe
npobnematukn komnnaeHca, GR 1 1opuanyeckoro puck-
MeHe[KMEHTA, a Take UX 06beVHEeHUs Nof OfHUM Ha-
Yanom. Mbl paccMOTpUM, eCTb 1K ansTepHaTnea y AaHHOM
NPaKTUKK, 1 06paTUMCA K OMbITY PYKOBOAMTENEN npaso-
BbIX MoApasfeneHnii KpymHbIX POCCUINCKUX U MexXAayHa-
POAHbLIX KOMMaHWNA.

Kak nokasbiBaeT MOs MpakTuKa, LeHTpanusaums opu-
ONYECKOW (OYHKUMM KOMMaHuUM MO3BONAET Hanagutb
0o6MeH WHdopmaumern n nocTpouTb IPPEKTUBHYIO,
KPEnKyto yHKLMIO, SABMSIOLLYIOCA Ornopon 6usHeca.
Korga B 2007 r. A1 B Ka4eCcTBe 3aMeCcTUTENs reHeparb-
HOro AupekTopa no npaeoBbiM Borpocam 'K «<POCHA-
HOTEX» (ceitvac OAO «POCHAHO») npuctynuna K
hoOpMMPOBAHMIO IOPUANYECKOrO MoApasfeneHns, 3To
nogpasgeneHve 6b110 NPU3BaHoO peLlaTh BCe NpaBoBble
3ajayqu, cToswme nepeq KoMmnaHuen. Takumum 3agadamm
6bINK: NpaBoBoe obecrnevyeHne aeaTenbHOCTM Kopropa-
LK (BOroBopbl, okKanbHble HOPMAaTMBHbIE aKTbl U Mp.);
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nogaep>xKa MHBECTULIMOHHOW OeATeNbHOCTU; npasoBasi
pa6oTa Nno COBEpLUEHCTBOBAHMNIO MHHOBALMOHHOIO 3a-
koHofarenscTeBa. EctecTBeHHbIM 06pa3om copmMmnpo-
Banucb N TpW HarnpaefeHusa B paboTe npasoBOro fe-
naptameHTa: obLlas [esATeNbHOCTb, MHBECTULMOHHAs
JesATenbHOCTb W topuamyeckuin GR. Takas cTpykTypa
pa6oTana CnaxeHHo, IPUCTbl 0OMEHMBANIUCL OMbITOM
W NoAnuUTLIBANU ApYr gpyra 3HaHWsSMU M3 pasHbIX 06-
nacteu npaBa.

3atem 6bINO peLlueHo BHYTpW Koprnopauum co3patb BO-
ceMb 6M3Hec-eAnHUL, KOTOpble KOHKYpupoBanu 6kl apyr
C OpYyrom 3a sy4Liee BbINOfIHEHNE NHBECTULMOHHBIX NPO-
eKkToB. HecmoTpsi Ha MOM OBOCHOBAHHbLIE BO3PaXKeHUs,
3Ta uges 6bina nopgaepXxaHa MHOMMMW, U MHBECTULMOH-
Hble IOPUCTLI BbIN pacnpefeneHsl No 6UsHec-eaUHMLIAM.
¢ oTMe4ana, 4To OAMH-ABa pUCTa, KOTopble 6yayT pabo-
TaTb B OANHOYKY N HAXOAUTLCA B MOAYMHEHUW yrpaBnsio-
Lero gumpekropa 6u3Hec-eOQuHULbI, YTpaTAT He3aBucu-
MOCTb CY>XXAEHWUS, UHTENNEKTYalbHY0 CBA3b C KOMeramu,
He 6yOyT UMETb eXefHEBHOM BO3MOXHOCTU 06CyAuTbL C
HUMK Npo6nemy 1 T.M. [pn 3ToM A 6bina yBepeHa, 4YTo B
KOHLIe KOHLIOB €[IMHCTBO MPaBOBOro nogpasfeneHus oy-
[JeT BOCCTaHOBIEHO.

Tak 1 npomsowwno. OnbIT co3aaHna 6U3Hec-eQnHNUL, OKa-
3ancsa HeydadHbIM, U [iBa roga crycts Mbl BHOBb BUOUM
yKpynHeHue topuandeckon dyHkumm OAO «POCHAHO».
K ToMy Xe BeCb MeXAyHapOAHbIN OMbIT rOBOPUT 06 adh-
(HPEKTUBHOCTU LieHTPanM30oBaHHOW He3aBUCMMON U CUSlb-
HOW IOPUANYECKON PYHKLUKM, UMEIOLLLEN 1 OTCTanBaroLLen
CBOE MHEHME M MOAYMHSAIOLENCS reHepanbHOMYy OMpek-
TOPY KOMMaHUu.
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PALNKAJIBHOE PACLLUNPEHWE
OYHKLWMOHATIA KOPMOPATBHOTO HOPUCTA:
EONbLUVE BO3MOXXHOCTW MNP BOJbLLEN
OTBETCTBEHHOCTW

RADICAL EXPANSION OF THE CORPORATE
LAWYER FUNCTION: INCREASED
OPPORTUNITIES ALONG WITH AN
INCREASED PERSONAL RESPONSIBILITY

In recent years international and Russian professional legal circles have heard a
lot about the expanding role of the corporate lawyer and corporate legal function.
This trend shall be viewed in the context of the increasing number of challenges
to classical legal knowledge, expansion of the in-house expertise and functional,
increasing requirements toward understanding of the local and international
context, be it not only legal, but also political, public policy, and economic.

It almost always falls to the corporate lawyer, being a sort of the analytical center
of preventive knowledge and rapid reaction, to properly articulate and position
the complex legal relations within the relevant system of laws, both domestic
and international, and to define and deploy afterwards the effective strategy of
leveling and managing such risks.

Best examples of such complex legal relations are: the system of legal
mechanisms counteracting domestic and international corruption (in the
Russian language the transliterated and general term “Compliance” is used
more increasingly to name it), and lawful cooperation with the state (authorities)
in its function of either a regulator (control and administration of justice for
instance) or a legislator (the source of norms governing certain business). The
latter is also called in the Russian language by the English abbreviation GR,
meaning government relations.
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With regard to the aforementioned Compliance, we are now witnessing the
emergence of an almost new subgenre of law. Due to the particular seriousness
of the subject and complexity of the underlying problems, it uses the entire
spectrum of legal mechanisms be it civil-law, criminal-law in nature, and, on
top of this, includes specific tax and financial knowledge. Nonetheless, dealing
with this subject is impossible without professional legal analysis and solid
knowledge of national and international law and its principles. This fact has
considerably expanded the function of the corporate lawyer.

The trend is obvious as it involves more than developing lawyer’s role toward
increased complexity, geography, and the number of tasks that business puts in
from of the corporate lawyers nowadays. The expansion of function involves the
personal responsibility of the corporate lawyers for not just the corporation legal
matter, but for its positions of ethics, reputation, public policy, and corporate
citizenship.

From the viewpoint of major trends in corporate legal professions such as (i)
an increased personal responsibility and consciousness of a corporate lawyer,
and (ii) the importance of the consolidation of professional legal content into
one single legal function, RCCA members and quests of the panel at the St.
Petersburg International Legal Forum will continue the dialog on best practices
of organization and consolidation of the legal in a company. Comparing the
expertise and experience of different representatives from various jurisdictions,
participants are to provide for the practical recommendations about the
most optimal structuring of the function having necessary degree of both
independence and effectiveness in order to cope with dynamic complexity of
today’s business being run not in an the extended geography but also in virtual
spaces, such as networks and electronic clouds.

B nocnegHune rogpl Ha MeXAYHapPOAHbIX U POCCUMCKMX MPOdECCMOHANBHBIX HOpU-
OMYecKMX mnoLwjagkax MHOro 6bII0 CKa3aHO O MEHSIIOLLENCs M pacTyLlen ponuv
IoprCTa U camol rpuanyeckor yHKUMM B komnanum. B vactHoctn, O6benunHe-
Hve KopnopatumeHbIx KOpUCTOB yxe 4YeTbipe roga noapsa NocBsAWaeT aHanuay m
06CYXAEHMWIO 3TOM TEHOEHUMN exerogHble KOHepeHUMM Nog o6LLMM Ha3BaHNEM
«OpucTbl 1 6U3HeC». Byay4mn xapakTepHol A1 POCCUIACKOrO NPaBOBOro COObLLe-
CTBa TOMbKO B MOCMIEAHME NATb-LUECTb JIeT, 3Ta TEHAEHUMS aKTUBHO pa3BnBaeTCs
Ha 3anafe yXe 0koso 4eTBepTn Beka. Kak oTMe4aeT beH XeHemaH, npoceccop
lapBaphAcKon LLKOMbI NpaBa u 3Kc-rnaea topuanyeckoro otaena General Electric ¢
6onee YeM LLECTHaLATUIETHUM CTaxeM, B CBOel cTatbe «[naBa Iopuany4eckoro
OTAEeNa Kak IopUCT C roCyAapCTBEHHbIM 06pa30M MbILLAEHUS», «yHAAMEHTanb-
Has Leflb COBPEMEHHOW KOpMNopaLum 3ako4aeTcs B COYeTaHNM BbICOKOM MPOoun3-
BOAUTENbBHOCTU C BbICOKOV OTBETCTBEHHOCTBIO. VlaeanbHbiM B Tako CUCTEME SB-
NAEeTCA PUCT C 06pa30M MbILLSIEHNS, MOJO6GHBIM MbILLFIEHUIO FOCYAaPCTBEHHOIO
JesTens, 3afada KOToporo BKKOYAET B CE0S HE CTOSbKO PELLEHME YXKe MMEeoLLmnX-
€1 IPO61IeM, CKOMNbKO BbICTpanBaHWe MHUN NOBEAEHMS KOMNaHun B 6yayLLeM; He
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MEXAYHAPOQAH I
IOPUANYECKMI GOPYM
CAHK TEPS

CTOMNLKO MIpy B 3aLLMTe, CKOSIbKO B HaMafeHuu; He NPOoCTO MpeasioxeHue opuam-
4ECKOro CoBeTa B LUMPOKOM CMbICIiIe 3TOrO ClI0Ba, HO... BbIPa6OTKY BCECTOPOH-
HEe BbIBEPEHHOrO M rMy60KO MPaKTUYECKOro ¢ TOYKM 3peHusi Gu3Heca coBeTa. JTa
porb npegronaraeT, C OQHON CTOPOHbI, NAPTHEPCTBO C GU3HEC-PYKOBOACTBOM, C
LPYroi, OHa HeBO3MOXHa 6€3 TOro, HTOBbI BbICTYNaTh CTPAXEM, XpaHUTEeIeM KOM-
naHuu... OHa BKoYaeT B ce6s CMOCOBHOCTL MOHUMATL [ONrOCPOYHbIE nocned-
CTBMS NMPUHSATBIX PELUEHUIA, a He TO, KaK AOCTUYb CUIOMUHYTHOMO NMPenMyLLecTsa, 1
OCHOBaHa B KOHEYHOM MTOre Ha rly60KOo OTBETCTBEHHOCTM 3a UHTepPeCh! Ny6ny-
HOro XapakTtepa, a He JIMHHOM Bbirofbl»'.

TpaHcopmaLmio ponu topucTa B kopropaumm Hambornee HarfsgHO MOXHO npep-
CTaBUTb CregyroLLmMm o6pa3om?:

Hpucr

TON-YPOBHS

busHec-napTHep ‘ I busHec-nuaep

OCYLLeCTBNEHUS Kak napTHep 6u3Hec-nuaepa
11 reHeparop uaen

@ e 0000000000000 000000000000 0 00

OueBunAaHO, YTO Bo3pacTatoLLlas posib IOPUCTa KOMMaHUM B KOHTEKCTE CTPEMUTENBHO
pacTyLLero KonM4yecTBa BbI30OBOB KIACCUHECKOMY OpPUAMYECKOMY 3HaHMIO HEeBO3-
MOXHa 6e3 pacluMpeHus ero yHKLMOHaa, NoBbilLeHUsl TpeGoBaHUii K MoHnMa-
HUIO NIOKaSIbHOTO U MEX[OyHapOAHOro KOHTEeKCTa, MpUYeM He TONbKO MpaBOBOro,
HO W MONUTUYECKOro, 3KOHOMMYECKOro. B BeK BbICOKMX CKOPOCTEN W TEXHONOrMi
B reoOMeTp14eCcKoi NPorpeccum NpeyMHOXaeTCst KOMMIEKCHOCTb MPaBOOTHOLLIEHUA,
KOTOpble yperynupoBaHbl G0 OOMKHbI GbiTh YperynmpoBaHbl npasoM. Ha kopro-
paTUBHOIO HOPUCTA, ABNSIOLLErocs CBOEro poaa aHammTUYeCKUM LieHTPOM MpeBeH-
TUBHOIO 3HaHUA U ObICTPOrO pearnpoBaHus, 3a4acTyto Bo3naraeTcs 3afgaqa no kop-
PEKTHOMY onpefenieHnto MecTa KOMMIEKCHbIX MPaBOOTHOLLEHWIA B CYLLIECTBYOLLE
cucTeMe npaBsa (Kak rocyfapCTBEHHOro, Tak U MEXAyHapOAHOro) U BblipaboTKe Hau-
60onee 3pHEKTUBHOI CTpaTErn HUBEIMPOBAHMS BOSHMKAMOLLMX PUCKOB.

FApKMMU NMpuMepamMm KOMMIIEKCHbIX NPaBOOTHOLLEHWI CTanu npaBoBble MexaHus-
Mbl 60PbObI C NTOKANBbHOM N MEXAYHAPOAHOM KOppYNuMen (819 NpOoCTOTbI BCE YaLle

" Heineman B.W., Jr. The General Counsel as a Lawyer-Statesman // Harvard Law School
Program on Legal Profession, 2010. — lep. A.K.

2 o matepmnanam Leading the way to value in Legal Services (Global Leaders in Law. London,
2011).
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0603Ha4aeMble B PYCCKOM $13bIKE TEPMUHOM «KOMMIAEHC»), a TakXe npaBoMep-
HOe B3aUMOLENCTBME C OpraHamu ornpefeneHHOro rocynapctaa Kak perynstopa
M UCTOYHMKA HOPMAaTUBHOIO perynupoBanus (GR, oT government relations — oT-
HOLLIEHUS! C MPaBUTENBCTBOM).

Hopmbl 0 MpoOTMBOAENCTBUM KOPPYNLMA, B OCHOBHOM HaLMOHAsLHOIO XapakTepa,
CYLLIECTBYIOT B 3aKOHOAATEIbCTBE [OCTATO4HO 6OMbLIOro KONM4YecTsa rocyaapcrs
[OBOSIbHO AaBHO. OgHAKO KOMMMaeHC Kak 3ameTHas TeHAeHuMa 6epeT Hadvano ¢
npuHatusa B 1977 r. 8 CLUA 3akoHa o koppynuumn 3a py6exom (Foreign Corrupt
Practices Act (FCPA)), KOTOpbI/ BNepBble Ha 3aKoHOZaTesNlbHOM YPOBHE YCTaHO-
BWI 3anpeT Ha NOAKYN MHOCTPaHHLIX JOSMKHOCTHBLIX UL, 1 NpefycMoTpen gocta-
TOYHO Cepbe3HYI0 OTBETCTBEHHOCTb 3a HapYyLLIEHNE CBOMX HOPM, MPUMEHSIIOLLLYOCA
K topuamMHeCcKuM 1 n3nyeckMm nuuam, B Tom Yncne v sHe opucamkumm CLLA.

CeropHsi komnnaeHc chopMMPOBANICA Kak LOBOSIbHO OGLUMPHBINA U CIIOXKHbBIA KOM-
NnaeKkc MexayHapoaHO-NPaBoOBbIX HOPM Y HOPM PasfnnYHbIX FOCYAapCTB, perynupy-
OLLMX OBLLIECTBEHHbIE OTHOLLEHUS B AaHHOW cdepe, 3aknaablBalLLmxX NpaBoBble
OCHOBbI U CTaHOapTbl BegeHns 61usHeca no BCEMY MUPY.

3a nocnefHve rogbl 4acTtoTa paccnefoBaHNs NX HAPYLLEHWUIA 3HAYUTENBHO BO3POC-
na. Tak, OenaptameHT toctuumm CLUA (U.S. Department of Justice (DOJ)) n Komuc-
cusa CLUA no ueHHbIM 6ymaram n 6upxam (U.S. Securities and Exchange Commission
(SEC)) TOnbKO B NOCNEAHNE HECKOMNBKO NET PACCMOTPENN HE OAHY COTHIO iEN B OTHO-
LUEHUM Pa3fNYHbIX MEXAYHapOAHbIX KOMMaHUIA, X COBMECTHbIX NPeanpuaTuiA, co-
TPYAHWKOB, TPETbUX CTOPOH KOHTAKTOPOB MO OOBUHEHWSIM B HE3aKOHHbIX Naarexax
no scemy mupy. Tonbko B 2010 r. COBOKYMHbIN O6bEM [OECATU CaMbIX KPYMHbIX 3a
BCto uctopuio FCPA wrtpacdos coctasun 1,4 mnpg gonn. CLUA. A npuHsaTtele SEC
B 2011 r. MNMpaeuna Odopaa — dpaHka B OTHOLEHUM nHdopmaTopos (Dodd-Frank
Whistleblower Rules) co3panu Cepbe3Hyto NMYHY0 (DMHAHCOBYHO 3aMHTEpPECcOBaH-
HOCTb COTPYAHWKOB M MHbIX OCBEOOMIEHHbIX N B MHdopmuposaHum DOJ n SEC
0 HapylleHuax npaeun SEC, Bknoyasa FCPA, komnaHusMu, noanajatolimmn nog
pevicteune FCPA no Bcemy mupy.

B utone 2011 r. B BenukobputaHum BCTynun B cuny AKT o 6opb6e ¢ koppynumen (UK
Bribery Act (UKBA)). Onupasicb Ha MHOroneTHU onbIT npuMeHenns FCPA, UKBA
TeM He MeHee XapaKTepuayeTcs 3Ha4UTeNbHO 60sbLUIer aMOULMO3HOCTLIO B HOpUC-
OVKLUMOHHOM OTHOLLEHWUW, & TakXe OTCYTCTBMEM BEPXHWUX NpefenoB BO3MOXHbIX
witpacpos. MNpumepy BennkobputaHum nocneposanv ®parums, Nlepmanna u LLisen-
Lapusi, MPUHAB JOCTATOYHO XECTKME 3aKOHbI O MPOTUBOAENCTBUN MEXAYHapPOOHON
koppynuun. A B gekabpe 2012 r. Poccus, npucoegmHmsLumce k Konseruumn OOCP
«O 60pbbe C MOAKYMOM WMHOCTPAaHHbLIX HOMKHOCTHbLIX NWL, MPU OCYLLEeCTBEHNU
MeXAyHapOAHbIX KOMMEPYECKUX COENOK» (a rogoM paHee BHeCH CepbesHble Mo-
npaBkun B CBOE YrofloBHOE 1 aAMUHUCTPATVBHOE 3aKOHOLATENIbCTBO), Ha NPaKTuKe
3asBuna 0 TOM, YTO rapMOHM3aLMs POCCUICKON NMPaBOBOW CUCTEMbI C MeXayHa-
pOAHbLIMY CTaHZapTaMu B 3TOM 0611acTu ABNASETCs AN HAC MPUOPUTETOM.

O606Las ckazaHHOe: (hopMMpYeTCs Liefiasi NofoTpacsb npaea, B Cuy 0co6om
CEepbe3HOCTU MPOGNEMbl Y KOMMIIEKCHOCTM ee XapakTepa WMCMonb3yollas Becb
CMEKTP NPaBOBbIX CPEACTB rPaxaaHCKO-MPaBOBOro U YrofioBHO-NPaBOBOro Xapak-
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Tepa ¥ NOMUMO 3TOro BKJlOUawLLas B cebsi crneumpryeckme Mepbl HarnoroBoro u
(hMHAHCOBOro KOHTpOs. TeM He MeHee paboTa ¢ TakUMU KOMMJIEKCHbIMU NpaBo-
OTHOLLIEHUSIMM UMEEeT NPaBOBOW XapakTep U HEBO3MOXHA 6e3 NpodecCUMoHaIbHO
NMPOBELEHHOr0 PUAMYECKOrO aHanu3a, 3HauMTenbHO paclumpsis de facto dyHK-
LMOHan topucTa B Kopriopauum.

YTBepXaeHusi 0 6o5iee O6LLMPHOM, YeM opuanyeckas, npupoae Takux KOMMIEKe-
HbIX SBMEHWI BegyT K CIIOXHOCTSM C MAEHTU(UKaLMEN MeTOLOB, fONYCTUMbIX B UX
perynupoBaHuu. Tak, Hanpumep, yTBepXAeH s 0 6oree LUMPOKOM, YeM NpaBoBas,
npvpone GR, NpefcTaBnsTCS HECKOIbKO CMOPHBLIMMU B CUSY TOFO, YTO OTHOLLIEHMS
C rocyfapcTBOM Kak camoLerib — 6e3 yyeTa ero ponv perynstopa U UCTOYHUKA
HOPM — CKOpee, OOMXHbI 6bln 6bl CTaTb NPEAMETOM U3YYeHUst TOro Xe KoMmnia-
€Hca, HeXenv OTAESbHbIM POLOM 3aHATUIA B Kopropauuu. M, coOTBETCTBEHHO,
BPSiZL N OMpaBOaHHO He BK/4YaTh TakuMe OTHOLLEHWS B 30HY OTBETCTBEHHOCTM
OpPUCTOB.

BmecTe ¢ Tem CrNOXHbIA 1 KOMIMIEKCHBIV XapakTep BO3HUKAOLLMX NPaBOOTHOLLE-
HWUIA NOPOAMN PAL AUCKYCCUIM O PONU KIAacCUYECKON IOPUANYECKON (DYHKLMN MpK
paboTe C HUMKU, O TOM, HACKOJLKO OrpaBhaHHO MosiIBIIEHNE pasfiMyHoro pofa Ho-
BbIX KOMIMIEKCHBIX CMeunanncToB, ynpasnalowmnx yKasaHHbIMU puckamu 6e3 Tpe-
60BaHNS O HaNM4YMM COOGCTBEHHO OPUAMNYECKOM 6a3bl, a TakXe O TOM, HAaCKOSb-
KO BeNVK pUCK hopManuamMa B CriernoM criefoBaHny 6yKBe 3aKoHa Npu aHanuse
COEeNKWN KNaccu4ecKM IopucTom Koprnopauum.

CnpaBegnveocTv pagyn CTOMT OTMETUTb, YTO NMOJOOHbIE OMACEHUSI HE HOBbI U
Kakoe-TO BpeMsi Hasaf [OCTaTO4HO FPOMKO 3ByYanu B CTpaHax — npapogute-
NAX KOMMJlaeHca Kak HOBOro HanpasfeHus opuandeckon npodeccun. BuHom
TOMY cTana 4yepefa rpoMKuUX CKaHgasnoB Ha aMepuUKaHCKOM pPblHKE LieHHbIX Oy-
Mar B 2001-2002 rogax B OTHOLLUEHUM U3BECTHbIX KoMnaHu Enron, WorldCom,
Adelphia v HekoTopbIX apyrux. «Kyga cMoTpenu opucTel?» — 3agasanacb BO-
npocom Accoupauma opuctos Helo-Mopk-Cutn B OTuyeTe pa6oueit rpynnbl no
BOMNPOCaM M3y4YeHUs POM IOPMCTOB B KOPNOPaTUBHOM yrnpaBneHum®,

B pesynbrate 3anagHoe npodeccroHanbHoe coobLLecTBO, Hado npusHaTtb, npu-
LSO K HECKOMNBKO MHBLIM NPOodeCcCroHaribHbIM PEKOMEHAALMAM, HEXenu co3faHve
«anbTepHaTVBHbIX LEHTPOB KBa3WIOPUOMHECKOro 3HaHus». OCHOBHOW U CaMblii
CYLLIECTBEHHbLIN MOMEHT, KOTOPbIN KpanHe BaXeH 1 Ans hopMuMpoBaHmsa nosnumm
no faHHOMy BOMPOCY POCCUMINCKOro NpodeccroHasnbHoOro PUANYECKOro coobLLe-
CTBa, 3TO yCWUNleHNe TpeboBaHU K caMOWn lopuanyeckor npodeccun, K oTcyT-
CTBMIO (hopManunamMa B NpefocTaBeHn KPUANYECKOro COBETA, K 3aKpEnIeHno 1
BCAYECKOMY MPOABMXXEHNIO ITUHECKOM N OTBETCTBEHHOM NO3NLIMM KOPNOopaTUBHO-
ro topucTa B rnpasunax npogeccroHansHon aTUKN.

Tak, NPUHATLIN BCKOPE Mocrne ynomsaHyTbix ckaHganosB 3akoH CLUA 2002 r., ns-
BECTHbIN Kak Cap6eiHs — Okcnu AKT (Sarbanes-Oxley Act (SOX)), copepXut

3 Report on the tack force on the lawyer’s role in the corporate governance // The association
of the Bar of the City of New York, 2006.
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npsiMoe Tpe6GoBaHWe O MOBbILLEHUM CTaHAAPTOB MPOMECCUOHANBHOTO NOBEAEHMSs
LJ151 MPAKTUKYIOLLIMX FOPUCTOB, YKa3blBasi HA O6BEKTUBHYH 06513aHHOCTb HEMOCPE[-
CTBEHHO topUcTa Kopropaumm coobLaTh 0 CyLLECTBEHHOM HapyLLIEHUW KOMMaHuewn
COOTBETCTBYIOLLIEr0 3aKOHOAATENbCTBA, a TaKXe Hafnexatim o6pasom pearupo-
BaTb Ha Takue HapyLUeHWs, MpUHMMas HE06X0AMMbIe Mepbl MO UX UCMPaBIIEHUIO,
a TaKkxe OOBOAS MHGOPMaLMIO 0O HE3aBUCHMMbIX OPraHOB YNpaBleHWsl KOMMaHu-
eli, 6yab TO KOMUTET MO ayauTy UIN COBET OMPEKTOPOB.

MpaBwuna NpogeccroHasnbHOM 3TUKK psifia aCCoLMaLMi FOPUCTOB, MPUHSATLIE B pas-
BUTUE MOMOXEHMI 3TOro 3aKoHa, NMOBCEMECTHO OTPaXarT Tenepb yXe 0653aH-
HOCTb MPefOCTaBNsATb «OPUOMYECKUI COBET, BbIXOAs 3a Mpeaesibl COGCTBEHHO
Y3KUX MPaBOBbIX BOMPOCOB. HeCMOTps Ha TO, YTO 3TO SABMSIETCS CYry60 STUHECKUM
06513aTeSIb,CTBOM, KOPUCTbI JLOMKHbI MIH(DOPMUPOBATL CBOMX KITMEHTOB O CyLLECTBe
SIBMEHVs LUMpe 1 6onee rny6oko, YeM OXBaTbIBAKT pamkuy npaea»*. To Xe Tpe6o-
BaHWe COOEepPXMUTCS U B Mporpamme, No KOTopoi Mapeapackas Lukona npaea o6y-
YyaeT opuandeckoli npodeccum: «KoprnopaTuBHbIV IOPUCT UrpaeT KITHoHEBYO porlb
B BOMpocax pa3paboTKy 1 MPUHATAS B KOPropaumm 3TUHECKNX CTaHOapToB, BbIXO-
OALLMX 32 (hopMaribHble paMKU HOPM MpaBa, KOTOpble TEM HE MeHee 06s13aTenbHbI
LJ151 KOpriopawmmn BO BCEX PerroHax ee npucyTCTBUsi»S.

WTak, Hanuuo TeHOeHUMs, 3aKoYaloLasncs yXXe He TOMbKO B pacLUMpeHUn ponu
topycTa B KoMmnaHum. O4eBMOHO, HYTO Hapsay C paclumpeHnemM oyHKLMoHana uMeH-
HO Yy op1CTa BO3HWKAET NMYyHas 06583aHHOCTL 06ecneynTb cobnofeHre kopropa-
Luen NpaBoOBbIX HOPM He Mo hopMasibHbIM MPU3HaKaMm, a LO6MBasiCb COOTBETCTBUS
CYyTU OU3HEC-ABMEHNS KakK MpaBoOBbIM, TaK U MOPasibHO-3TUYECKUM CTaHdapTam.
VIMeHHO B TakoM pakypce yydacTHukm kpyrnoro ctona OKIOP Ha MNeTepbyprckom
MexpyHapogHoMm tOpuanyeckom dopyme 06CyasT, KaKuMm OMKHbI ObITb cCopep-
XaHue 1 opraHuMsaums puan4eckon yHKLMM B KOMNaHuM. Ha ocHoBe cpaBHU-
TENbHOro aHannaa pasfnyHbIX PUCONKLUI YHACTHUKM MONbITAKOTCA AaTb NPaKTU-
Yyeckue pekomeHaaumMm ans onTMManbHOro NMOCTPOEHUS KOPUANHECKON PYHKLNN.

4 Report on the tack force on the lawyer’s role in the corporate governance.
5 Heineman B.W., Jr. Op. cit.
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KOMMJTAEHC 1 GR: BbIBOP NYTHU

COMPLIANCE AND GR: THE CHOICE OF THE
WAY AHEAD

In some companies compliance and GR exist as a stand-alone business support
function (and organisational divisions). How well does that approach match the
things themselves, based as they are on legal knowledge? Is it, in fact, necessary
to maintain the western approach with its drive for narrow specialisation and
separate out compliance and GR from legal departments? Russian Corporate
Counsel Association round table offers an opportunity for a discussion of a
problem of the future and present in which the head of any legal service may
hear the arguments for and against.

Mwup cTpeMUTeNbHO MEHSIETCS, U Mbl MeHsieMcsl BMecTe ¢ HuM. Ellie neT oeaguaTtb
Hasag npodpeccusi OPUCKOHCYIbTa Gblna NpPakTUHeckn He BOCTPe6GoBaHa, a Kpyr
€ro BOMPOCOB NPenMyLLEeCTBEHHO CBOAMICS K TPYAOBbIM MPaBOOTHOLLEHUAM U OO-
roeopam nocTaBku. Ho cerofiHs Mbl FOBOPUM He MPOCTO O MOMNysPHOCTU Npodec-
CUW KOPMNOPAaTMBHOIO OPUCTA, HO M O PaCLLMPEHUN chepbl ee NPUMEHEHNSI.

Henb3sa Takxe 3abbiBaTb 0 TOM, YTO, Xefas NpuBfiedb MHOCTPaHHbIE NHBECTULIN
B SKOHOMMUKY, rocygapcrea cendac ctasaT nepeq 61M3HecoM 3afa4m no paspador-
Ke V1 BHELPEHUIO B KOMMaHUAX MeXOyHapO[HbIX CTaHAAPTOB M NPOLECCOB, NOHAT-
HbIX 3apy6exHbIM MHBecTopaM. KPI, komnnaeHc, GR, pUCK-MEHELKMEHT 1 T.N. —
3TV TEPMMHBI BCE Hallle 1 YaLle UCMOoSb3YHTCs Ha NPakTUKe.

OpHako OfHOro TONIbKO XKEaHWs MHTErpuMpoBaTh MeXAyHapoaHble cTaHaapTbl
B POCCUNCKYIO OENCTBUTENBHOCTb HEQOCTaTO4HO. Heo6xoanmo eLle, 4Tobbl npu-
BMBaHWE HOBbIX OJ19 POCCUICKOro 61U3Heca CTaHO4apToB M NpoLeccoB ObIfio CBOe-
BPEMEHHbIM U NPOAYMaHHbIM. K TOMY e 04€Hb 4acTO 3TO «HOBOE» TakKMM TOSbKO
KaXeTcsl, NO3TOMY OYeHb BaXKHO 06pallaTbCsl K UCTOYHWUKY TOrO UM MHOrO Mpo-
uecca, 4Tobbl BCE MPUXUIOCh Kak Hafdo.

KomnnaeHc n GR cerofHs npefcTaBfieHbl B HEKOTOPbLIX KOMMAHUAX Kak camo-
CTosITENbHbIE HanpaBneHus (M, COOTBETCTBEHHO, BHYTPEeHHWe noppasmeneHus),
conpoBoxpatoLme 613Hec. Hackonbko Takow noaxon COOTBETCTBYET CaMUM 3TUM
SIBNIEHUsIM, B OCHOBE KOTOPbIX NeXaT topuanyeckne 3HaHua? HyxHo nv BooOGLLe
noadepXmBaTtb 3anafHblil MOAXOL C ero CTpeMJSIeHMEM K Y3KOW crieuuanusaumm
1 BbloenaTb koMnnaeHc U GR v3 topuamdeckoro genaprameHta? Kpyrnbiii cTon
OKIOP npepnaraet focTaToMHO NEPCNeKTUBHYIO M 31I060QHEBHYIO TeMy Ons Auc-
Kyccun, B Xo[le KOTOPOM Kax[bli PyKOBOAUTENb OPUOMHECKON CIyX6bl CMOXET
HanTK ana cebs Heo6XoAMMble apryMeHTbI 3a U NPOTMB.
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Ponb cyaeiickoro ycMoTpeHus B NpaBonopsAKe: POCCUACKUIA U 3apy6eXHblii onbIT

ErOPOB

Auppeit Bnagumuposuy
PYKOBOAMTENb anmnapara —
agmuHmuctpartop BAC PO

POMb CYAENCKOrO YCMOTPEHIS
B MPABOMOPSAJKE: POCCUCKIAN
1 3APYBEXKHbIV OMbIT

THE ROLE OF JUDICIAL
DISCRETION: RUSSIAN AND
FOREIGN EXPERIENCE

Round table discussion conceived as a platform to discuss and, if

possible, break a stereotype which is characteristic of Soviet and post-

Andrey Egorov

Chief of Staff and
Administrator, the Supreme
Commercial Court of the
Russian Federation

Soviet thinking, viz that law is primarily positivist. Contrary to the view
held by many specialists law is not solely a matter of formal logic and
cannot be reduced to correctly constructed syllogisms or the search
for relevant legal norms and analogous judicial decisions; a judge
is not a computer applying the measure prescribed by legislation to

the facts in a specific case. So it is that for over a hundred years
foreign courts have increasingly relied on “open” norms, which leave
decisions for judges to make using the most general and abstract
criteria, such as reasonableness, good faith, etc.

Kpyrnbiii cTon 3afyMaH Kak roLlajka, Ha KOTOPOi MOX-
HO 06CYAUTb U MO BO3MOXHOCTW MPEOAONETb CTEPEO-
TWM, CBOMCTBEHHbIV [Nl COBETCKOro U MOCTCOBETCKO-
ro, NPEMMyLLECTBEHHO MO3UTUBUCTCKOrO, MOHUMAHUS
npaea. Bonpeky MHEHWI0O MHOMMX CMeLuanmcToB, NpaBo
He vcyepnbiBaeTcs (hopMarnbHOW JIOMMKOW U He CBOAUTCS
K rpaMOTHOMY MOCTPOEHMUIO CUIINIOrM3MOB, NMOUCKY MOJ-
XOfsiLLieli HOPMbl 3aKOHA WIN aHanorMyHOro Cyae6Ho-
ro peLueHus, a cyfbsi He KOMMbIOTEP, HaKaAblBaoLLMMA
3aKpensieHHyl0 B 3aKOHe MepKy Ha 06CTosTenbcTBa
KOHKpeTHoro fena. MoTomy-To B 3apyb6exHbIX CTpaHax
yxe 6onblle CTa JieT LUMPUTCA Kpyr Tak Ha3biBaeMblxX
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OTKPbITbIX HOPM, T.€. HOPM, OTAAKLLMNX PELLeHe BOMpo-
ca Ha OTKYyM MpaBoMNpUMEHUTENIO, C CO3AaHNMeM Camoro
061L1ero 1 abCTPakTHOro KpUTEpUsl, KOTOPbIM OH [OMKEH
PYKOBOACTBOBATLCS, TAKOrO Kak [106POCOBECTHOCTb,
pasyMHOCTb 1 ap.

A.B. Acockos, apbutp MKAC npu TN P®, poktop
IOPUOMYECKUX HayK, XOpOLUO Braferolmnin 3apy6exHbIiM
OMbITOM, B CBOEM [OKIafle pacckaxeT O NOoCefHNX TeH-
JeHUMAX B MexXOyHapo4HOM YaCcTHOM Nnpase, XxapakTepu-
3YIOLLIMXCA NEPEXOAOM OT XXECTKMX HOPMAaTUBHbIX Npeanu-
CaHU K T’MO6K1UM HopMaM.
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B Poccun, ¢ ojHOW CTOPOHbI, OTMEYaeTCs Ta Xe TeHOeH-
uma. C gpyro CTOpOHbI, B armocdhepe HepoBepusi KO
BCEM 1 BCA (CYAbl HE UCKITIOYEHME) OHA NMOCTOSIHHO KNen-
MUTCS1 MO30POM Kak CMoco6CTBYytoLLas pocTy CynebHOro
npownasona. Bo3aMoXHO, KOMY-TO 06CYXAEHME Ha KPYriom
CToNIe JOKaXeT, YTO ApYroro nyTn, KpOMe Kak cosfaHune
OTKPbITbIX HOPM, YENOBEYECTBO MOKa He U306pero, Bax-
HO N1LLUb COBMIOCTU NPaBUibHbIN 6anaHc Mexay 3apery-
NIMPOBAHHOCTLIO U OTKPbLITEIMU HOPMaMM 1 N36exaTb Kak
O[HOW, TaK 1 JPYron KPamnHOCTW.

Hapsgy ¢ NoCTOsiHHBIMK yripekamu B CyAebHOM nponaBsose
NPUXOOUTCA TakXe CrbllaTtb crnosa 06 YCTONYMBOM 3aKO-
HoTBOpYeckoM 3yge BAC P®, KoTopbI 130 BCEX CWn Mbl-
TaeTcsa NoAMeHaTb cobor 3akoHogaTens. XoTenock 6bl npu-
BECTU flokasaTenbcTBa Toro, 4to BAC PO B nogaBnstoLLEeM
6ONbLUMHCTBE CrlyYaeB 3arosHAET OCTaBfeHHble 3aKkoHoda-
Tenem npobersbl, a He NocTynaeT contra legem. XoTa UMetoT
MECTO U cyfebHble pa3bsCHEeHWs!, HarnpaBeHHbIe Ha TO, YTO-
6bl HE NPUMEHSATL T€ UMM MHbIE HOPMbI 3akoHa. Mbl npose-
[EeM aHanusa 1 Ha30BeM Ha KpYriioM CTOone HekoTopble npu-
Mepbl TeX cambix HopM, koTopble BAC P® pexkomeHgosan
cyAam He NpUMEHsITb, U NonbITaeMcs pazobparbes, ocTasa-
JUCb NN Y cya Kakne-To apyrme BapuaHTbl peLleHus.

Llenb paHHOro Kpyrnoro crofia 3akfo4aeTrcs B TOM,
4TOObI Nokasartb, 4To Poccusa B 3TOM CMbICNe HaxoouT-
Csl B pycrnie KOHTUHEHTaNbHOW NpaBoBOM Tpaauumu, YTO
crny4au, Korga cyabl NpUHUMAIOT peLleHne «npoTuB 3a-
KoHa», ecTb 1 B lepmaHuu, n Bo ®paHumu, n B Hupep-
naHpax. KoHe4Ho, cyn He MOXeT NnocTyrnaTb C 3aKOHOM
NMPOU3BOJSILHO, HO €CNU OH MOKaXeT, K KakuM SIBHO He-
crnpaBefnvebIM UNU faxe abCypAHbIM MNocneacTsmsaM
NPUBOAUT NPaBUIIO B KOHKPETHOWN XXU3HEHHOW CUTYyaLmu,
0 BO3MOXHOCTW PeELLEHNsT «MPOTUB 3aKOHa» Y>Ke MOXHO
paccyxpaTb COBEpLUEHHO MHade. BaxHasa pornb B 3TOM
BOMPOCE OTBOAUTCH MHOCTPAaHHbLIM 3KCnepTaMm, a Takxe
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A.l'. KapaneToBy, KOTOPbIN NPOBOAWI CrnieumarnbHble nc-
cnefosaHns 1M Nybnuvkosan ctaTbu MO AaHHOW npobre-
MaTuke.

OTHensHO [OMKHO COCTOATbCH O6CY>XAeHWe 06paTHOW
cunbl NpaeoBbix No3uumin BAC PO u Toro, moxeT nu MNpe-
3vgnym BAC PO npeogonesaTb MNO3NLMIO, BbIPAXEHHYHO
B a6CTPakTHOM pa3bsCHeHMN (nocTtaHoBneHun MNMnenyma,
Hanpumep).

B yacTHOCTW, peTpoakTUBHOCTL NpasoBoK nosuumm MNpe-
3ngmyma BAC P® mMoxeT 6bITb hopManbHOM (Kak OCHO-
BaHWe [N nepecMoTpa BbIHECEHHLIX paHee CyAeO6HbIX
aKTOB, PacxofsLMxXcs C AaHHOW Mo3uuMen) unum maTte-
pvanbHONM (Kak OCHOBaHWe Af1 OTMEHbl PeLLEeHNs BbilLe-
CTOSILLMM CYAOM, KOTOPbIN paHee He paccMmaTpusan 3To
geno). Mo nosogy hopmanbHON peTPOaKTUBHOCT MOXHO
CMopuUTbL, MOCKONbKY 3[eCb 3aTPOHYT MPUHLMM Mpaso-
BOW ornpepfeneHHoCcTn. HYTo Xe kKacaeTtca maTtepuanbHOn
pEeTPOaKTUBHOCTU, Kak MOXHO MOCTaBUTL €e Mnof COMHe-
Hne? OHa MMMaHeHTHO npucylla nobon AenaTenbHOCTH
no paspeLLeHnto cropoB. Ecnun oauH 1 TOT Xe crop cyabl
KacCaLMOHHOW WMHCTaHuMW peluarT eanHoobpasHo, HO
HernpasuIbHO, U BCe Y4aCTHUKN 060poTa OPUEHTUPYIOTCS
Ha 3Ty HenpasuUIbHYO NPaKTUKY, TO Heyxenu MNpesnanym
BAC P®, cuntaroLuii, 4To npaBusibHbIM OyAEeT COBEPLLEH-
HO MPOTMBOMONOXHOE peLleHne, [OMMKeH BO3[epXaTbCs
OT Hero? Winu ero pelueHne 6ygeT onpeaenstowmM Tonb-
KO ON15 TeX CHAEeNOK, KoTopble 6yayT 3aknoyartbes nocne
BblHECEHUSI OaHHOro pelueHnsa? MogobHble ymMo3aknio-
YeHunsi, 04eBUOHO, 6a3NPYOTCA Ha [OBOSIbHO CTPaHHOM
norvike. Bbino 6bl MO60MLITHO MOCHYLIATL CTOPOHHUKOB
Takux NoaxoAo0B..

B no6om cnyyae QucKyccuss MO BCEM YMOMSAHYTbIM
Borpocam ob6eLlaeT 6bITb OCTPOW, FAPKOW U 3axBaThbl-
BaloLLen.
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MPEMENbI CYOENCKOr0 YCMOTPEHNS
THE LIMITS OF JUDICIAL DISCRETION

The question of the limits of judicial discretion in dispute resolution
is extremely complex as it manifests itself differently and is seen
differently in different areas of the law. In the most general way it
must be acknowledged that no litigation in any branch of the law
could get along without any discretion at all. A court never was nor
will be an automaton which simply applies the norms of legislation
and sub-legislative acts, however much some who adhere to rigorous
positivism might wish it so. As legal realists successfully proved in
the USA in the first half of the 20" century, judicial proceedings
are invariably held in conditions of considerable uncertainty as to
both the relevant facts, in the evaluation of which judge’s subjective
conviction regarding their reliability is essential, and the law. The
latter flows from the lacunae inherent in positive law and, in part, its
contradictoriness and unclarity.

Inthe private law of all countries judicial discretion plays a substantial
role in determining what rules apply and what they mean. That
tendency is seen by certain jurists as simply impermissible or at
least as deserving the strictest possible limitation.

However much it is said that this practice contradicts the principle
of separation of powers, in fact senior judges in European countries
have been creating law contra legem for a long time and are
acknowledged to be doing so both by the judges themselves and
in academic writing. In my presentation at the Forum | would like
to discuss the problems surrounding the search for the limits of
Jjudicial law-making; a few initial thoughts are given in this article.

Bornpoc o npefgenax cynenckoro yCMOTPEHUs Npu pa3peLLeHnn CropoB sSBSETCA
KpanHe CNoXHbIM WU KOMMJIEKCHbIM, NMPOSIBASAACH MO-pa3HOMY W Bbi3blBas pasHble
OLeHKM B pasnnyHbIX obnactax npaea. Ha camom obLiem ypoBHe cnepyeT npu-
3HaTb, YTO 6€3 TON UM MHOWM CTEMNEHN YCMOTPEHNS He 06XOAUTCA HU OAUH cyne6-
HbIV cnop B Nto6on otpacnu npaea. Cyg HMKoraa He 6bin 1 He 6yaeT TONbKO NULLb
aBTOMaTOM MO MPUMEHEHNIO HOPM 3aKOHOAATENbCTBA N NMOA3aKOHHbIX aKTOB, Kak
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Obl 3TOr0 HW XOTENOCb HEKOTOPbIM CTOPOHHWKAM XXECTKOro nos3uvtmemama. Kak
ycneLuHo gokasanu npasoBsble peanuctbl B CLUA B nepsoi nonosuHe XX B., cyge6-
HbIN NPOLIECC HEeN36EXHO OCYLLIECTBNSAETCA B YCMOBUAX 3HAYMTENBHOW Heonpene-
JIEHHOCTM KaK B 0651aCTN pefieBaHTHbIX (PakKToB, OLeHKa KOTOPbIX MPOUCXOAUT Ha
OCHOBE CYOLEKTUBHOIO yoexaeHns cyabu 06 X JOCTOBEPHOCTU, Tak 1 B 0651aCTh
npaea. NocnegHee BblITEKAET U3 UMMAHEHTHOW NPO6EeSIbHOCTU NMO3UTUBHOMO Npa-
Ba, a 3a4acTyto ero NPOTUBOPEYNMBOCTM N HEACHOCTH.

B yacTHOM npaBe Bcex CTpaH Mupa porb cyfebHOro yCMOTPEeHUs npu onpeaene-
HVUM MPUMEHUMbBIX MPaBUI N NX COQEPXKAHUA 3Ha4YMTeNbHA. OTa TEHAEHUNS BUAUT-
€Sl HEKOTOPbLIM OpUCTaM He[OMYCTUMOM NN Kak MUHUMYM 3aciy>XusatoLLen Mak-
CMMasibHO BO3MOXHOIO orpaHuyeHus (B Poccuy JaHHyto TOYKY 3peHUsi akTUBHO
3awmwan go pesontoumu npod. MNokposckui).

Ha aTo cnenyet OTBEeTUTb, YTO OOCTATOYHO OAaBHO 3apy6e>KHa9| HaykKa npuLina
K KOHCEHCYCYy B OTHOLUEHUM TOro, 4To Cya BO MHOrMx crniyydasax BbIHY>XXOEH BO-
BneKaTbCA B HOPMOTBOP4ECTBO. OH He MOXeT oTKasaTb B npaBocyann Cco CcCblsi-
KON Ha OTCYTCTBME peneBaHTHbIX HOPM 3aKoHOOaTesbCTBa, 06bl4aeB U WHbIX
O(bI/ILI,I/IaJ'IbeIX MCTOYHMKOB Npaea, a paBHO Ha HannM4ne HeaACHOCTU B CMbICIie OaH-
HbIX UCTO4YHUKOB UNn HpOTMBOpeLlMVI Mexay pasinMyHbiIMM HOpMaMW. n noaTomMy
emMy HEen36exHO NpuxXoanTCy pa3peLlaTtb Cnop Ha OCHOBe COB6CTBEHHOIO npencraBs-
JIeHNs 0 Hambornee afekBaTHOM C NONMUTUKO-NPAaBOBbIX N OOKTPUHAJIbHbIX nosuuunm
npaBoOBOM peXxunme.

3TO HOPMOTBOPYECTBO MPOSIBISIETCS U B BUAE MPUMEHEHWs HOPMbI MO aHanorum
3aKoHa s 3arnofiHeHus npo6ena (Tak kak onpegeneHne noaxofsiueli Ans aHano-
rMM HOPMbl €CTb pe3ynbTaT BblGopa, a 3HAuWT, U YCMOTPEHWS!), U B BUAE NpUMe-
HEHWsl aHanoruv Npaea, 1, HaKoHeL, Toraa, Korga cyn B cuny cT. 6 K paspeluaet
CMOp Ha OCHOBE MPUHLMMOB CNPaBefIMBOCTH, Pa3yMHOCTU U [OGPOCOBECTHOCTY.
B ycrnoBusix cBepxavHamMM4yHOro 060poTa U MOCTOSIHHOFO yCTapeBaHWsl 3aKOHO-
[aTenbCTBa B CBS3U C BbISIBJIEHUEM HOBbIX OGLLECTBEHHbIX OTHOLLUEHWIA, TUMOB
COEJIOK U LienbIX PbIHKOB NMPo6esibHoe HOPMOTBOPYECTBO CTAHOBUTCS BCe Goree
aKTUBHbIM.

B cuTyaumm HeaCcHOCTW UM NPOTUBOPEYNBOCTM 3aKOHA CYL, BbIHYXOEH TONKoBaTb
3aKoHofaTesbHble HOPMbI, OCYLLIECTBNAS AUCKPELMOHHbLIN BbIGOP TOr0 Uu UHO-
ro nyTu UHTepnpeTaumm. Hn B 0QHON U3BECTHOM HaM CTpaHe He 3adnKcupoBaHa
yeTkas nepapxus MeTofioB TOSIKOBaHUS 3aKOHa, U Cyf CBOOOEH B BbIGOpe MeXay
CUCTEMHbBIM, OOLEKTUBHO-TENEONOMMYECKUM (MparMaTny4eckmm), CyObeKTUBHO-
TENeonornyeckMM (MHTEHLUMOHANUCTCKUM) UAM MHbIMU METOZaMWU TONKOBaHMS.
Mpryem B 60MNBLLUNMHCTBE CTPaH TONKOBaHWE 06BLEKTUBHO-TENEO0N0rNY4ecKoe, OCHO-
BaHHOE Ha OLEeHKe OOLEKTMBHOM LiefIM 3aKOHa B COBPEMEHHbIX YCNoBuUaX (B OT-
nmyne oT CYyObeKTUBHO-TENEONOrMYeCcKoro, OCHOBAHHOMO Ha BbISICHEHUM pearib-
HOW BONM MCTOPMYECKOro 3akoHodaTens), MCNoNb3yeTcs OTKPbITO M [OCTATOYHO
aKTMBHO (0COGEHHO MPW TONMKOBAHUW CTapbiX rpaXpaHckux kogmdumkaumn). Mpu
3TOM KakoW 6bl Croco6 TONKOBaHWA Cydbsi HX BbiGpars, OH B NIIO60M criy4ae ocy-
LLleCTBNSET BbIOOP, & 3HA4YUT, CyAebHOe YCMOTPEeHVe BOBIIEKaeTCs B MPOLLECC TBO-
peHnsi NpaBoBOro pexuMa, passmBas UM YTOYHAA CMbICI, 3a5TOKEHHbIN B OYKBY
3aKoHofaTenbHOM HOPMbI.
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C y4acTvem cyga B npouecce 3arofiHeHUsi NPoGesioB U TONMKOBAHUM HESICHbIX
N NPOTUBOPEYMBBLIX HOPM 3aKOHA MO 6OMbLIOMY CHETY HUKTO yXXe OaBHO He Cro-
pUT. EQVHCTBEHHBIN OUCKYCCUOHHbIA BOMPOC KacaeTcsl BO3MOXHOCTU U3MEHEHUS
CyOOM BOJIHE SICHOrO CMbIC/Na 3aKoHOZATENbHOM HOPMbI NMOCPeACcTBOM CyOe6HO-
ro npaBoTBOpYECTBA contra legem, 4acTo Bbl4ABAEMOro POCCUMCKUMI BbICLLMMMN
cyoamu 3a NpoYTeHMe UCTUHHOMO CMbicia HOpMbI. C TOYKM 3peHust Teopumn ecTe-
CTBEHHOrO NpaBa B 3TOM HEeT HM4ero Heo6bI4HOro. 3HaMeHuTas cpopmyna Panépy-
Xa ycTaHaBMBaeT MpaBo U Aaxe 0643aHHOCTb Cyfa OTCTYMNUTb OT GyKBasIbHOro
CMbICNa HOPMbI 3aKOHa BO MUMsi UCTUHHOrO lMpaBa, ecnu 6ykBasibHOe MpoYTeHue
3aKOHa NPUBOAMT K HETEPNMMOMY YPOBHIO HecrpaBeaIMBoCTU. B No3UTMBMCTCKOM
e MOHVMaHUK 9Ta OenaTeNlbHOCTb CYyAOoB O3Ha4aeT Ae-thakTo Npaeo cyda Ha uc-
npaeneHne 3akoHofaTeNMbHbIX HOPM.

CKonbko 6bl HM FOBOPUIIOCE O MPOTUBOPEHUN TaKOM NPaKTUKX NPUHLMNY pasaene-
HWS BriacTen, Ha gene cygebHbIM NpaBoOTBOPYECTBOM contra legem BbiCLUME CyAObl
€BPONEeNCcKNX CTpaH 3aHMMalTCa OOCTAaTOYHO AABHO, YTO MOBCEMECTHO MpuU3Ha-
eTCsl Kak camumun cyfamu, Tak U Hay4yHoW nutepaTtypoir. C 3TMM nNpaBoOM CyOoB
daBHo cornaceH KoHCTUTYUMOHHbIN cyn OPIT, 3amkeupoBaBLInii, YTO NpaBo 3TO
60sblLUe YeM 3aKOH W BKIIHOYAET B CE6S1 KOHCTUTYLIMOHHbIE NMPUHLIMMbLI U KOHBEH-
UMoHasbHble 9TUYeCKMe LIeHHOCTN HeMeLkoro oblectsa. KC ®PIT npsimo npepo-
cTaBun obLlerpaXKgaHcKnum cygam npaso npyv 0CO60M HEOBXOAUMOCTU BbIHOCUTb
peLueHus contra legem ons o6ecneveHns cnpaBeanvMBoCTU Kak BbICLLUEN LLEHHOCTH
npaea, COM3MepPss 3TU peLleHUs C COOBpaxXeHUsMM oopmanbHOM ornpeneseH-
HOCTW MpaBa W Joryckas TakoW Luar TOfbKO B Cry4ae 0Co60M HEOOXOAMMOCTH.
BepxosHbIi cyg OPI™ B TedeHne XX B. HEOOHOKPATHO NPAMO OTCTynan ot 6yksarb-
HOro cMbicna 'epMaHCKoro rpaXxxaaHCcKoro yrioXeHus, 1 Yem ctapee CTaHOBUIICA
OaHHbIA KOOEKC, TEM HaLle 3To npoucxoauno. Bo ®paHumm xxe KaccaunoHHbIn cyq
NPUHANCA aKTMBHO NPaBUTb M OOHOBMATbL TeKCT [paxkgaHckoro kogekca 1804 r.
yxe ¢ cepeauHbl XIX B. B utore Bce komnapatuBUCTbI NPU3HAIOT, YTO NOHMMaHue
yacTtHoro npasa ®dpaHuuun unu NepmaHnm abCcotOTHO HEMBICIMMO 6e3 aHanuaa
ThICAY CyQebHbIX peLleHui BbICLUMX CYAOB 3TUX CTPaH.

3akoHofaTenu eBponerckxX CTpaH, OCO3HaBas, YTO Yy HUX HET BO3MOXHOCTMU pe-
rYNSIPHO MPaBUTL FPaXAAHCKME KOLEKChI, 0TBEYasi Ha MUIIMIMOHbI HOBbIX BOMPOCOB
Y U3MEHEHWS COLIMAIIbHO-3KOHOMMUYECKOr0 KOHTEKCTa, Nepectany 60poTbCs C 3TOM
TEHIEHUMeN 1 Jaxe aKTUBHO Ha4anu Croco6CTBOBATL €, a Takxke NernTuMmnpo-
BaTb JaHHY0 NpakTuKy. MocrnefHee OCyLLEeCTBASETCS NMOCPEACTBOM BKITHOUEHUS B
TEKCTbl KOQEKCOB HOPM-MPUHLMMOB (O6POCOBECTHOCTb, 3amnpeT Ha 310ynoTpes-
feHvie NpaBoM, Jo6pble HpaBbl U T.M.), @ TaKXe MacLUTabHON 3KCMaHCUM OLeHOY-
HbIX MOHATUIA (Pa3yMHOCTb 1 CNPaBELIMBOCTh U T.M.) B TEKCTE Koaumkaumin. 3tu
MPUHLMMBI U OLEHOYHbIE MOHSATUS, MO NMPUHATON B MepMaHuy TEpMUHONOTUN, Bbl-
CTynawT B Ka4ecTBe «MOpTasioB», BHEAPSIOLLMX B YACTHOE MPaBO COOBpaxeHust
NONUTVKU NpaBa (Npexzae BCero CrpaBefnMBoCTU), U NO3BONAOT n3bexatb nps-
MO0 KOH(PSIMKTA C TEOPUEN pasfeneHuns BRacTeid: 3akoH caM AaeT cyaam npaeo
LOMOSHATE M MEHSITb MO3UTUBHOE MPaBO W3HYTPY MOA MPUKPLITUEM 3TWX OLe-
HOYHbIX CTaHZApPTOB. Bonee Toro, HEKOTOpble kKoaUMVKALMM MOYT elle Aanblue:
Hanpumep, HegaBHO NpuHATbIM K MonnaHaum NpsiMo ykasbiBaeT Ha NMpaeo cyda
OTCTYNWTb OT HOPM JAHHOrO KOAEKCa, eCiv UX NMPUMeHeHMe 6yaeT NPUBOAUTL K SIB-
HOW HecnpaBeaMBOCTU.
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HymaeTcs, He o6onTUCL 6e3 cyaebHOro HopMoTBOpYecTBa contra legem v B Poc-
cumn. He cekperT, 4Tto exxerogHo BAC P® BbIHOCUT MMEHHO Takue peLueHus. B ycno-
BUAX KparHe yapydaroLero 1 Bce yxyaLlaroLlerocs Ka4ectsa poOCCUMCKOro 3ako-
HodaTenbCTBa 3TO abCOMTHO HEN36EXHO. HO npu 3TOM Heo6xoauMOo cobnaaTb
[ABa Ba)XKHEWLUNX YCIIOBUSI KOPPEKTHOIO MCMOSIb30BaHUS TakoW npaktuku: 1) uc-
nonb30BaHWe TOSIKOBaHUA contra legem B UCKNMIOYUTENBHBIX CIy4asx U C YY4ETOM
CEPbLE3HOro aHannaa HeraTyMBHbIX NOCNeACcTBMIA NOAOGHOrO LWara B BUAe yLeMie-
HMS NPUHLMNOB (DOPMaribHOM OnpeaeneHHOCTU U BEPXOBEHCTBA 3aKOHA; 2) OTKpbI-
TOCTb Y TPAHCMAPEHTHOCTb OTCTYMJIEHNS OT BYKBbI 3aKOHa C AeTallbHbIM aHanIM30M
B TEKCTE PELLEHUI MPUYMH BbIGOPA 3TOro ToNKoBaHus. KOpuanyeckoe coobLLeCTBO
JOJIKHO BUAETh, KOrAa v NoYemy BbICLUMIA CYL, 3aHUMAETCS UCTIPaBIIEHNEM 3aKOHO-
JaTenbHOro Tekcta. besycnoBHo, 370 He o4eHb yao6Ho ans Cyaa, HO UMEHHO Tak
MOTMBUPYET NofJo6HbIE pelleHns BepxosHeivi cyn OPT.

B LUenomM OTKPbITOCTb M TPaHCMapeHTHOCTb MCMOMb30BAHUS  «PEryNSITOPHOro
YCMOTPEHWSI» BbICLUMX CYOOB SIBMISIETCS BaXKHEWLUUM OrpaHu4uTenemM npovssona
W yCroBUEM 0GecreyeHust LOBepust MeXy CYyAOM U IPUANHECKUM COOGLLECTBOM.
MocnenHee JOMKHO YETKO MOHUMATbL, MOYEMY BbICLUMIA CYL BbIGpas Ty WU UHYO
Mopfesib TONKOBaHWUS UK 3arnosiHeHWs Npo6ena B 3aKoHe UK Kakue dopmasibHble
MONMUTUKO-NPABOBbIE Y JOKTPUHASbHbIE (DAKTOPbl U COOGPaXKEHUs1 OH OLieHMBA
1 6anaHcupoBasl Npy BbIHECEHUM peLleHus contra legem.

Opyron MHCTpYMeHT obecrneyeHns co6anaHCMpOBaAHHOIO U CNpaBeanMBoro cyneb-
HOro NPaBOTBOPHYECTBA COCTOUT B yYeTe TeMMopasibHbIX rpaHuL, eNCTBUA HOBbIX
npaBoBbIX no3uumi. CyanebHoe NpaBoOTBOPHECTBO MMMAHEHTHO PETPOCMEKTUBHO
B OTHOLLUEHUU CTOPOH KOHKPETHOrO Cropa, a C y4eTOM TOro, YTO NpakTUKe BbiCLLE-
ro cyga, Kak npasuio, CReayT HXKeCTosAWwme cyabl, U B OTHOLLUEHUN MUMSIMOHOB
y4acTHMKOB obopoTa. B page cnydaeB (Hanpvmep, Npu co3gaHvum nNpaBoBOR Mo-
3uumnKn contra legem vnu N3MeHeHNM COBCTBEHHbIX CTapbiX MPaABOBbLIX MO3MLNIA)
3TO MNPEACTaBMSET CEepPbe3HYI0 NPo6SieMy U CyLLEeCTBEHHO MOApbIBaeT MPUHLMN
npaBOBOW ONpefenieHHOCTU. B Takmx cuTyaumsx, kKak MMHUMYM TOr4a, Korga pet-
POCNEKTUBHOCTb MOXET MMETb OCO6EHHO 60MbLLOE OECTPYKTUBHOE BO3OENCTBUE
Ha cTabunbHOCTb 060POTA, BbICLLMI CYL, AOMXKEH BKHOHATL B CBOE NOCTAHOBEHNE
OrOBOPKY O MNEePCrneKTUBHOCTN OENCTBMA NPaBOBOW MO3ULIUN.
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Oco6oe mHeHue / Special Opinion

CYIENCKOE YCMOTPEHWE
B MEXXOYHAPOOHOM HYACTHOM TMPABE

JUDICIAL DISCRETION IN INTERNATIONAL
PRIVATE LAW

ACOCKOB
AHTOH Bnagumuposuy

The contradiction between the drive for predictability and certainty
oue ame f .
e 2 in legal regulation on one hand and on the other the search for a
mﬂwemroncbakymem Jjust and fair resolution of any given dispute based on the specific
um. M.B. JlomoHocoBa, TR . :
1OKTOP IODIASECKIX HayK facts of the individual case is a perennial problem of the law at
all times and in all countries. As far as civil law is concerned, the

Anton Asoskov approach to the problem was predetermined during the great civil
oy ot it e law codifications (the adoption of the Code Civil in France, the
Lomonosov Moscow State Blirgerliches Gesetzbuch in Germany and the Code of Obligations
University in Switzerland) which attach much importance to “elastic” norms

which grant a high degree of discretion to the courts (there are rules
on good faith and against the abuse of civil rights, the reasonable
person, due care and precaution in the performance of obligations,
the voiding of transactions contravening public policy and so on).
Russian civil law in recent years has settled into the same groove in
its approach tothe problem. That is shown by the recent amendments
to Part | of the RF Civil Code which enshrine in legislation such elastic
rules as the principles of good faith on the part of participants in
civil-law relations and the inadmissibility of any action undertaken
to circumvent the law.

The question arises whether international private law should remain
aloof from such tendencies. In my presentation to the round table on
Jjudicial discretion I shall attempt to prove that modern international
private law (like civil law) is unthinkable without a high degree of
judicial discretion.

MpoTuBopeyMe Mexay CTpemSieHMeM K ofecrneyeHuo npenckasyeMocTu
1 onpefesnieHHOCT! MpPaBoBOro PerynupoBaHns, C OOHOW CTOPOHbI, U MOWUCKOM
crnpaBeanuBoOro 1 Hanbornee afekBaTHOro peLleHNs Kaxaoro KOHKpeTHOro crno-
pa ncxopas U3 MHAMBUIOYanbHbIX 0COGEHHOCTEN dena, C ApYroi CTOPOHbI, ABMS-
eTcs M3Be4YHoW Npobremoli Npaea BO BCe BpeMeHa M BO Bcex cTpaHax. lMpu-

141

Loaded: 15-07-2025 PMt 23:11:16

‘ 7Q N 126142 indAA 141 NnNA N 42 16-NA



MEXAVHAPQAH b}t
IOPUANYECKMI GOPYM
CAHK TEPS

MEHWUTENBbHO K rpaXkAaHCKOMY NpaBy MOAXOA K PELUEHWI0 3ToW Mpo6riembl Gbin
npefonpeneneH B Xofe BENMKMX FPadkKAaHCKO-MPaBoOBbIX Koaudukauui (npu-
HATUS MpaxzaHckoro kopgekca ®dpaHummn, FepMaHCKOro rpaxhaHCKOro yrnoxe-
HUSI, LUBEWLLAPCKOro 0653aTeNbCTBEHHONO 3aKOHa), B KOTOPbIX OFPOMHYIO POJib
UrpatT Tak Ha3blBaeMble Kay4yKOBble HOPMbI, OCTaBMsOLLME GOMbLUYHD CTe-
neHb YCMOTPEeHUs Ans cyfa (npasusia o JO6POCOBECTHOCTM U HEAOMYCTUMOCTM
3110ynoTpebneHns cyGbeKkTUBHbIMU MPaXXAAaHCKUMK NpaBamMu, pa3yMHOM JnLe,
Hagnexallen cTerneHu 3a6OTIMBOCTA U OCMOTPUTENBHOCTU MPU UCMOSTHEHUM
06513aTefIbCTB, BO3MOXHOCTU NPU3HAHUS HELEWCTBUTESIbHbIMU CAEMOK, NPOTU-
BOpevaLLux Jo6pbIM HpaBam, 1 T.M.).

Poccuiickoe rpaxgaHckoe npaso B nocnegHue rofbl BO3BpaLlaeTcs B TO Xe pycro
peLueHus gaHHou npo6nembl. O6 3TOM CBUOETENLCTBYIOT U HEAABHUE N3MEHEHNS
yacTu nepsor paxgaHckoro kogekca P®, 6narogaps KOTOpbIM Ha 3akoHoAaTe b-
HOM YpOBHE HaLUM YETKOE 3aKpenseHne Takme Kay4ykKoBble npaBuna, Kak npuH-
uMn 0O6POCOBECTHOCTU YHACTHUKOB MPaXKAaHCKMX MPaBOOTHOLUEHUA U MPUHLMN
HeJonyCTUMOCTU AENCTBUN, COBEPLLEHHbIX B 06X0 3aKOHa.

BosHMKaeT BOMPOC 0 TOM, AOMMKHO M MeXAyHapoaHOe YacTHOe NpaBo HAXOAUTb-
Csl B CTOPOHE OT 3TUX TeHAeHUMI?

Kak M3BecTHO, MeXayHapoOHoe 4YacTHOe NpaBo (B ero LUMPOKOW TPaKToBKe) Npu-
3BaHO peLlaTb TPM OCHOBHblE 3aJauu:

1) onpenenaTb, Cyabl KAKOro rocygapCtea KOMMNETEeHTHbI pellaTtb TpaHCrpaHn4Hble
YacTHoOnpaBOBble CMopbI (npasmna o Mex(,quaponHon I'IO}J,Cy,D,HOCTI/I);

2) pelwuatb, MaTepuanbHoe NpaBoO KakoWn CTPaHbl MNP 3TOM LOMMKHO MPUMEHSATHCS
(KONNMN3NOHHBIE HOPMbI);

3) hopmynupoBaTb, NPV KakuMx YCMOBUAX CyOeOHble peLlUeHUsl, BbIHECEHHbIe
B OJHOM rocyfapcTse, MOryT MOy4uUTb OPUONYECKYIO CUY Ha TeppuTopun
ApYrux rocyaapcTts (HOPMbl O MPU3HAHWMM U MPUBEOEHUN B UCTIONIHEHWE WHO-
CTPaHHbIX CyAeOHbIX PELUEHUIA).

[onroe Bpems npeo6nagano npeactaBieHne, COrfnacHo KOTOPOMY MeXAyHapoz-
HOe YacTHOe MPaBO peLLaeT TEXHUYECKYIO 3afady YTOYHEHUs cdepbl BINSHUS CY-
[OB U MPaBOBbIX CUCTEM Pa3fIMYHLIX CTPaH, YTO MPefornpeneneHo NoHUMaHVeM
npenenoB Ae/CTBUS CyBepeHUTETa PasnvyiHbIX FOCYAapcTB. VIHbIMU crioBamu, KO-
NN3UOHHbIE HOPMbI paccMaTpUBaNIMCh Kak 3apaHee npefonpeaesieHHas NpoeKLys
npaBun MexayHapoaHoro Ny6imnyYHOro npasa o CyBepeHUTeTe rocyaapcTs Ha cge-
py YacTHoro npasa. [Mpu Takoii TpakToBKe a6CypaHO CTaBUTL BOMPOC O CBOGOAE CY-
LLeCKOro yCMOTPEHWSI, MOCKOSIbKY caMa NocTaHOBKA NOJOGHOM0 BOMpoca BbIrISAUT
HeLoNyCTVMbIM MOCAraTesIbCTBOM Ha MPUHLIMMLI FOCYAapCTBEHHOMO CyBepeHUTEeTa.

OpHako B cepenvHe XX B. B pa3BUTbIX 3apy6e)KHb|x CTpaHaxXx KOpeHHbIM o6pa30M
nepecmatpmearoTca napagurMmbl MOHMMaHUA MeXOyHapoOgHOro 4acTtHOro npasa.
I'Ipex,qe BCero, npuxoguT OCo3HaHme Toro, 4HTo B OCHOBE HOPM MeXAyHapoOHOro
HaCTHOro npaea AO0J/XHbI JieXXaTb He TONbKO U HEe CTONbKO NPUHUUMNBI MexXayHapon-
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HOro My6AMYHOrO MpaBa (KOTOpble OCTaBJIAT 3aKOHOAATES0 [JOCTATOYHYIO CBO-
6omy OS5 MaHeBpa B chepe YacTHOMPABOBbIX OTHOLLEHWI), CKOMBbKO HAXOXAeHUe
ONTUManbLHOro 6GanaHca UHTEPECOB Pa3fMYHbIX YHACTHUKOB YACTHOMPABOBLIX OT-
HoLueHui. KoppeKkTupysi COAepXXaHne KOMM3MOHHbLIX HOpPM (Hamnpumep, npu onpe-
LeNIeHUM JIMYHOTO 3aKOHA HPUAMYECKOro Nvua nepexoas OT MPUMEHeHUs npasa
MecTa ero rocyfapCTBeHHOV PerncTpaLmm K IpUMEHeHUo TOro Npaea, oTkyaa gak-
TUYECKM OCYLLIECTBIISETCS yrnpaBsieHne AefiaMum KOMMaHum), 3aKoHoAaTeNlb MOXeT
BNMSATb Ha 3PEKTUBHOCTb Pa3fIMYHbIX CMOCOGOB rPaXKAaHCKO-NMPaBOBON 3aLLiu-
Thl, CO34ABaTh JOMOSHUTENbHbIE CTUMYJIbI A1 Pa3HbIX YYACTHUKOB FPaXAaHCKOro
o6opoTa. Bo rnaBy yrna ctaBuTCs y>Xe He rocyAapcTBo, a YHaCTHUKU IPaXaaHCKo-
MPaBOBbIX OTHOLLEHWIA (PU3NYECKME U OpUAMYECKME L), KaXAbIA U3 KOTOPbIX
MOXET ObITb 3aUHTEPECOBAH B MPUMEHEHUM ONPEAESNIEHHOro Npasa 1 BO3MOXHOCTU
nofayn 1Ucka B Cy[ OnpefesieHHol cTpaHbl. U rmaBHom 3ajaqert MexayHapoaHOro
4acTHOro npaBa CTaHOBUTCS HaXOX[eHWe ONTUManbHOro G6anaHca MHTepecoB Ta-
KMX YYaCTHMKOB MPaAaHCKO-MPABOBbIX OTHOLUEHWIA. MpuxoguT NMoHUMaHue Toro,
4YTO MEXIyHapogHOe 4acTHOe MPaBo SBMSETCS HE HPUAUKO-TEXHUYECKUM [OBEC-
KOM MpaBui MeXAyHapoaHoro ny6iamMyHOro npaea, a cCaMoCTOSTENBHOW 06NacTbio
4yacTHOro npaea, 0651afarLLei OrpOMHbLIM PEryfsSTUBHBIM NMOTEHLMATIOM.

OnucaHHOe KOpPEHHOE W3MEHEHWE B MOHMMaHWM Lenen M 3ajady MexayHapon-
HOro 4acTHOro npaea He MOFJ0 He cKka3aTbCA HA OTHOLLEHUW K PONN CyOeNcKoro
yCMOTpeHus. Hencyeprnaemoe MHOroo6pasune 4acTHOMPaBOBbIX OTHOLUEHUIA Npu-
BOAMT K MbICIIN O TOM, YTO MOMbITKM XXECTKOr0 (OMKCUPOBaHUS NPaBuIl Ha 3aKOHO-
JaTeNnbHOM YPOBHE MOPOXAalT HEI((EKTUBHbLIA U HECMpaBeOMBbIA pe3ysbTaTt
B HECTAHOAPTHbIX CUTYaLMSX, Korga nHanBMayansHas cneuudgmka o6CToaTeNnbCTB
aena TpebyeTt cneumnurnyeckon oLeHKn 6anaHca MHTEPEeCOB YY4aCTHUKOB. [osBns-
eTcst nges 0 TOM, Y4TO B OTAESIbHbIX CyYasx 3akoHOAATENb OOMKEH DOPMYNMPO-
BaTb TOJIbKO PyKOBOASALLME yKa3aHWs, HOPMbI-NPE3yMrLmMmK, OCTaBNSAS 32 Cy40M Cy-
LLIECTBEHHYIO CTEMNeHb CBO6OALI YCMOTPEHMS. Tak 1 NPOMCXOONUT CErofHsA BO BCEX
OMNMCaHHbIX BbILLE 061aCTAX MEXAYHAPOAHOrO YacTHOro npaea.

oT1o APKO BUOHO Ha npumepe pOCCI/Il7ICKOF0 MeXayHapogHoro 4aCcTtHoro npasa.

1. Onpepenss KOMNETEHUMIO POCCUCKMX apbUTPaXKHbIX CydoB MO Aenam C y4Yac-
TUEeM MHOCTPaHHbIX NnL, cT. 247 AMNK PO dukenpyeT Lenblin pag XecTKUX OCHO-
BaHWI AN YyCTAHOBNEHUS MeXAYHapOOHOW NOACYAHOCTU (HaXOXAeHWe OTBETHMKA
B Poccun, ncnonHexme gorosopa B Poccmm 1 T.1.), HO Npy 3TOM JaHHbIV NepeYeHb
pononHsetcs n. 10 4. 1 cT. 247, B KOTOPOM yKasbIBAETCS, YTO POCCUNCKME apOuUT-
paxHble cyapl 6yayT obrnafatb KOMMNETEHUMEN TakxXe «B APYruX cryyasax npu Ha-
MY TECHOWM CBA3WU CMOPHOIo NpaBoOOTHOLLIEHNS € TeppuTopuen Poccuiickon de-
depauumn». B cTpaHax aHrno-ameprukaHcKoro npasa 1Ucronb3yeTcs MHON MexaHn3Mm
peanus3aumm Cygenckoro yCMOTPEHMs Mo Bonpocam MeXayHapo4HOW NoAcyaHo-
cTn. O6bI4HO PUKCMPYIOTCA MUHMMASIBHO HEO6X0AMMbIe TPe6oBaHUS AN NpU3Ha-
HMSA crnopa MoTeHuManbHO MOACYAHbIM CyAaM AaHHOro rocygapcrea (Hanpumep,
BO3MOXHOCTb BPYyYEeHWUsi NOBECTKU O CRyLlaHWW fena OTBEeTHYMKY Ha Tepputopun
3TOW CTPaHhbl), HO 3aTeM Cyay Ha OCHOBE OOKTPWHbI forum non conveniens (Tak Ha-
3bIBAEMOr0 HeyJo6HOro cyaa) NpefoCcTaBnseTcs BO3MOXHOCTb MPUATH K BbIBOAY,
YTO CNOP He MOAJSIEXUT PACCMOTPEHMNIO B AaHHOM rocyAapcTBe, NMOCKOMbKY cyabl
ApYrou cTpaHbl ABnaTCA 6onee NoaxoasaLmnm opyMom.
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2. Onpepenss matepuanbHoe Npaso, NPUMEHMMOE K OroBOpYy Mpu OTCYTCTBUM
COOTBETCTBYIOLLIErO COrnalleHnss CTOPOH, POCCUNCKMIA 3akoHodatenb B cT. 1211
'K P® cdmkempyeT onpegeneHHble npe3ymMnumm (HanpyuMep, npvMeHeHve npasa
Mo OCHOBHOMY MECTY [eATeNbHOCTU npojasLa B [OroBOpe Kyrnian-npopaxu unm
nogpagynka B JOroBope noapsaa), OAHaKo OOHOBPEMEHHO yKa3blBaeT, YTO cyh
MOXeT chenarb BblBOA O MPUMEHEHNM MHOIO NpaBsa, MCXods U3 «yCrnoBUIN UK cy-
LecTBa [orosopa fmbéo COBOKYMHOCTM OBCTOATENbCTB Aena». Takum obpasom,
6OMbLUMHCTBO KOSINTM3NOHHBIX HOPM, MOMOraloLMX ONnpeaennTb NpaBo, MPUMEHN-
MOe K [JOroBopy, npespatlaeTcs B Npe3ymMnumm, KOTopble MOryT 6bITb ONPOBEPrHY-
Thbl CYAOM, €CNn CyA NPUXOAUT K BbIBOAY, YTO CYLLECTBYET NpaBoO CTpaHbl, C KOTO-
povi OroBop cBA3aH 60siee TeCHbIM 06pa3oMm.

3. Kak n3BecTHO, 04HMM 13 KITOHYEBLIX OCHOBAHWI AJ15 0TKasa B NPU3HaHUM 1 npu-
BE[leHUN B UCMOSIHEHME MHOCTPaHHbIX CYAEOHbIX U apOUTPaXHbIX PELUEeHUn AB-
naeTca NpoTUBOPEYMNE UCTMOSNTHEHUA Takoro peLleHns nyorvMyHOMY MopsifKy co-
OTBETCTBYIOLLE cTpaHbl (noan. b n. 2 cT. V Heto-Vopkekoit koHseHLmn 1958 .
0 NPU3HAHWM W NPUBELOEHNN B UCTIONHEHNE MHOCTPaHHBIX apOUTPaXHbIX peLLeHui
OEeNCTBUTENIbHO COMAEPXUT NpaBuino 06 oroBopke O My6rM4YHOM Nopsagke, KOTopoe
npody6nupoBaHo B n. 7 4. 1 cT. 244 ATNK P®). MoHATME «Ny6ANYHbIA NOPALOK»
Hen36eXXHO OCTaBMAET NPOCTOP A8 CYAEeNCKOro YCMOTPEHWS, NOCKONbKY He npes-
nonaraet XeCTKOM 1 UcHeprbiBaoLLen ukcaumm TepmMmmHa Ha 3akoHOA4AaTeNbHOM
ypOBHe.

Taknm o6pas3om, HeO6X0AMMO caenaTb BbiBOL O TOM, YTO COBPEMEHHOE MeXay-
HapogHoe YacTHoe NpPaBo (Kak M rpaXgaHCKoe NMpaBo) HEMBICIIMMO 6e3 BbICOKOW
JONN CyOencKoro yCMOTPEHUS.

K coxaneHuio, B yMax HEKOTOPbIX POCCUMNCKMX CNEeLManmnCcToB KacatelbHO Mexay-
HapoAHOro 4acTHOro Npasa NpPoJomKaT OMUHUPOBATL NpeacTaBeHns BEKOBOW
JaBHOCTW. B kayecTBe npuvmepa MOXHO MPUBECTM HaLLyMEBLUMA NPOeKT dene-
panbHoro 3akoHa Ne 243734-6 «O BHeceHuUn n3mMeHeHun B OefepasbHblii 3aKOH
»,O KOMMeHcauun 3a HapyLleHvne npaea Ha CyZonpon3BOACTBO B Pa3yMHbIA CPOK
WM npaBa Ha MCMoJsIHeHMEe cynebHOro akta B pa3yMHbIN Ccpok“»'. B gaHHOM 3a-
KOHOMNPOEeKTe npepflaraeTcs cyutaTb, YTO BbIHECEHWE WMHOCTPaHHbIM CYAOM Cy-
[e6HOro akrta no feny, KoTopoe B COOTBETCTBUN C POCCUACKUM npoLeccyanbHbIM
3aKoHO[AaTeNbCTBOM OTHOCUTCS K KOMMETEHLMN POCCUACKUX CYL0B, BNEYET Hapy-
LLIEHNE KOHCTUTYLIMOHHBIX NPaB POCCUNCKMX MpaxKaaH 1 opraHn3aunii, BTopraeTtcs
B KOMMETEHLUMIO POCCUNCKUX CYOOB W HapyLlaeT rocyfapCTBeHHbIM CyBepeHuTeT
Poccuiickon ®epepaumn. Takme cyfebHble akTbl MHOCTPaHHbIX CY[0B OObABNAIOT-
€A 3aBEOMO HENPaBOoCyAHbIMM.

ABTOpbI [AHHOTO 3aKOHOMPOEKTa UFHOPUPYKT TOT (PakT, YTO Cydbl BO BCEX
CTpaHax Mupa o65iafarT CYLLeCTBEHHOW OMCKpeuuein B onpedeneHnu npege-
NOB MEeXAYHapOLAHOW NMOACYAHOCTH, U B YCIIOBUSIX OTCYTCTBUSI YHUBEPCASIbHOMO
MeXZyHapoAHOro 4orosopa no AaHHOMY BOMPOCY OAMH U TOT Xe Crop 3a4acTyto
MOXET GbITb NMOTEHLMANBHO PACCMOTPEH B CyAax pasfiMyHbIX CTpaH (B nutepary-

" Cm.: http://asozd2c.duma.gov.ru.
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pe no MexayHapofHOMY YaCcTHOMY MNpaBy 3TO ABNIEHME MNOMY4MIIo KpacovHoe Ha-
3BaHue forum shopping). ABTOpbl 3a6bIBalOT O TOM, YTO AaHHbIA Nogxon B Mnos-
HOW Mepe peanu3oBaH M B POCCUIACKOM MpoLeccyanbHOM 3aKoHoAaTesnbCTBe.
Kak 6b1110 yKaszaHo Bbllle, POCCUNCKUIN rOCyAapCTBEHHbIN apOuTpaxHbIi cyn
o6napaet LWMPOKMM YCMOTPEHNEM MPU PELLEHNN BOMPOCA O HaNnynm MexayHa-
poaHon noacygHocTw. Npn 3TOM POCCUICKUI Cyh OrnepupyeT HopMaMu poccui-
CKOro npoueccyarsnbHOro npasa, v Ansa Hero He UMeeT ornpefensaoLero 3Ha4eHns
TOT (PaKT, YTO KAKOM-NMBO CNop TakXe NoTeHUnanbHO OTHOCUTCS K MOACYOAHOCTH
CyndoB [pyroro rocygapcrtea. AHanorn4HbiM o6pasomMm BefyT cebs U MHOCTpaH-
Hble Cyfbl, eCnn TONMbKO peyb He MAeT O cUTyauuu, Korga COOTBETCTBYIOLLMM
rocygapcTeam yaanocb corfacosaTb npasufia MexayHapogHoW MoACyOHOCTH
B [OABYCTOPOHHEM WIMN pernoHanbHOM MeXAyHapoAoHOM [O0roBope O MpaBOBOW
NMoMoLLN.

MoTeHuManbHasi BO3MOXHOCTb MoMafaHvs B Op6uTy MOACYOHOCTM CYOOB WHO-
CTPaHHOro rocyJapcTBa SBASIETCS HEeU3GeXHbIM CreACTBUEM BCTYMNEHUS POC-
CUMACKMX rpaxdaH M POCCUMCKUX OpraHu3auuii B TPAHCTPAHWYHbIE OTHOLLEHWSI.
CBes3aHHas ¢ 3TM NpaBoBasi HEONPEAENeHHOCTb MOXET B 3HAYUTESIbHOWM CTeneHu
YCTPaHSATLCS YHaCTHUKAMU STUX OTHOLLIEHMIA MyTem puKcaLmm B X [OroBOpax ap-
GUTPaXHBIX 1M MPOPOraLMOHHbIX COrMalleHnin (CornalleHunii 0 pas3peLLeHn BCex
CMOPOB B ONpefeneHHOM MeXAyHapOAHOM KOMMEPYECKOM apbuTpaxe Uiu rocy-
LAapCTBEHHOM Cy[ie ONpefesieHHoM CTpaHbl).

MonbiTKa HaluMX 3aKOHOTBOPLIEB B OOHOCTOPOHHEM MOPSAKE HaSIoOKWUTb CBOH
LJ1aHb Ha BCE CMopbl, OTHECEHHbIE POCCUIACKMM MpoLieccyarnbHbIM 3aKoHoAaTe Nb-
CTBOM K KOMMETEHLIMWN POCCUACKUX CYOO0B, U UCKITIOYUTL BO3MOXHOCTL PACCMOTPE-
HUS1 3TVX CMOPOB CyAamMu MHOCTPaHHbIX FOCYAAPCTB BbIMSAUT HEYAA4YHOW LLYTKOWM,
CMOCOGHOM NPUBECTM K [Aaneko UAYLLMM HeraTuBHbIM MOCHEeACTBUSM (YMEHbLLE-
HUe pa3Mepa MHOCTPaHHbLIX WHBECTULMN, YCTaHOBIIEHNe TPeGoBaHWin K poCcuii-
CKUM KOMMepCaHTaMm 0 NpefoCTaBNeHNN 06ecrneyeHnst UCMOSNHEHUs 06513aTeNIbCTB
W T.M., BHECEHWNE HAaMPSXKEHHOCTU B MeXyHapoHble OTHOLLEHUs Mmexay Poccurelt
W OpyrvMu cTpaHamu).

HaBepHoe, BO3MOXHO MPEACTaBUTb CUTYaLUW, KOTAA MHOCTPaHHLIA Cyh MOXET
MPUHATL CydebHble akTbl C HapyLleHVWeM MPUHLMMIOB MEeXZAyHapoOHOro mnyo6-
NMYHOrO Mpaea (XOTs, MO BCEV BMAMMOCTU, Takue npumepbl 6yayT OTHOCUThLCS
K Cny4asiM MpUBJIEYEHNsI POCCUICKMX FpaxhaH UM opraHusaumii 3a py6exom
K My6nMYHO-NPaBOBON OTBETCTBEHHOCTM, T.€. peyb He GyAeT MATU O cropax Mo
rpaxaaHckum fenam). Ho nogo6Hbie cutyauum TpebyoT MHAUBKUAYASIbHOIO pe-
LUEHWSI C UCMONb30BAHMEM CYLLECTBYIOLLErO UHCTPYMEHTapusi MexayHapogHOro
ny6IMYHOro Npaga.

Moka e Mbl C MOAO6HBIMWN 3aKOHONPOEKTAMU MOXOXM Ha COHA B NOCYOHOW NaBke
UNW guKaps ¢ a0epHON pakeTon, KOTOPbIN XO4ET 3acTaBUTb CBOMX COCefen BeCTH
cebs onpepeneHHbIM 06pa3oM, CCbiflasiCb Ha AABHO ycTapeBLUMe npeacTaBfieHus
0 MeXAyHapoOHOM YacTHOM npase. Xo4eTcs BEpUTb B TO, YTO NOO6HbIE NOAUTU-
Yyeckue gemMapLum, KoTopble OTpULaTenbHO CKa3bIBAKOTCA HA MMUOXE POCCUNCKOrO
rocygapcTea U pOCCUNCKUX BNacTewn, B 6yayLlem He 6yayT NOBTOPATLCS C TOW 3a-
BUOHOW NEepnoan4HOCTbIO, KOTOPYHO Mbl Ha604aeM CerogHs.
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BHYTPEHHEE YBEXXOAEHWE CYObW: NHTE-
PECHBIE BOMPOCHI

JUDGE'S INNER CONVICTION: SOME
INTERESTING ISSUES

Whenever we speak of judicial discretion it is important at the

BEPELLATMH
Anekcanpap Hukonaesuy

JOKTOp npaBa (JccekcKui i ; ;

JHVBEPCUTET). reHEpanbHi outset z‘q describe ;‘he cqncepz‘ua/ framewor{( for the d/scussu_on.
fmpekTop 000 «MHCTUTYT The English word discretion refers to a court’s freedom to decide,
npeueaenTa» but also means discreetness or prudence. Jurisdictions differ as
Aleksander Vereshchagin fo (he .degre_e of discretion afforded to judges. It can be meas_ured
Doctor of Law (University objectively in a few cases only, yet in a general way there is an
of Essex), General Director, impression that judges in our legal system enjoy no less discretion

Institut of Precedent LLC iurisdicti
nstitut of Preceden than those of other jurisdictions.

In discussions of judicial discretion, two types are usually
distinguished.: 1) legal discretion in the application of a norm (e.g.
that of “reasonable” compensation) to the facts of a case and 2)
the court’s discretion in relation to the meaning of the norm itself,
i.e. the selection of one from two or more possible interpretations.
It is the latter that opens the possibility of judicial law-making. In
my view a third type should be added: judicial discretion in the
evaluation of facts and evidence.

Inallthree cases judges’ use of discretion gives rise to the expectation
of uniform resolution of analogous cases in the future. Ultimately
Jjudges have to allow for society’s expectations and are constrained
by them. F.A. Hayek on this subject is profound and persuasive.
If a judge goes beyond the limits of legitimate expectations, it is
condemned as “arbitrariness”, while any action within the same
limits is called merely “discretion”. Yet the boundaries are not
always apparent; sometimes they must be sounded out, discovered
by trial and error. The most important question is to what extent the
results of discretion bind courts subsequently.

Or, to what extent are courts not bound by discretion? Are they
entirely exempt or must they pay it some heed? May we conclude
that, as the legislator speaks of the evaluation of evidence by inner
conviction and elsewhere employs elastic formulations, judges have
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carte blanche? What is “a judge’s inner conviction”, is it Subject to
any constraint and how does it relate to discretion (in any sense,
including “prudence”)? If a judge is not obliged to respect the
results of discretion applied in analogous cases by other courts or
even by himself or herself in previous cases, must then the judges in
the higher courts, in turn, pay regard to his or her use of discretion?
They may have “inner convictions” of their own and their own views
as to what reasonableness or good faith demand in any particular
case. And if indeed the results of judicial discretion do have to be
considered in subsequent cases, how can they be described and
recorded in order to be practically usable? These are all interesting
questions which should be discussed.

Korpga pasrosop naeTt 0 CyAeriCKOM YCMOTPEHUWN, BaXHO cpasy O4YepTUTb MOHS-
TUIHYIO pamKy ans guckyccun. CnoBo discretion B aHIMUINCKOM $3blKe O3HaqaeT
He TONMbKO YCMOTPEHMNE, HO U OCTOPOXHOCTb, OCMOTPUTESNIBHOCTL. MpaBonopaaku
pasnuyaroTcs No CTeNeHW NpPefoCcTaBIeHHOro CyAbAM YCMOTPeHUs. O6bEKTUBHO
N3MEepUTb 3TY CTEMeHb MOXHO NMULLL B HEMHOMMX Crlyyasx, HO B Le/TOM CO3[aeTcs
BrieYaTnieHve, 4To cBo60aa YCMOTPEHUS, KOTOPOM (PaKTUYECKN NOMb3YIOTCA CyabK
B HalLlel NpaBOBOW CUCTEME, HUYEM He yCTynaeT ApYrM IopUCOUKLMAM.

Mpun 06CyXaeHN Cyaenckoro YCMOTPEHMS Yallle BCEro BbIAENSAT ABa ero BMaa:
1) 3aKOHHOE YCMOTpEHME B X0O€e NPUMEHEHNS HOPMbI K chakTam gena (Hanpumep,
HOPMbI O «pa3yMHOW» KOMMEHCaLMM N3OEPXKEK); 2) yCMOTPEHNE cyaa OTHOCUTESb-
HO CMbICfia camMoOW HOpMbI, T.€. BbI6Op MeXay ABYMS unu 6ornee BapuaHtamun ee
npouTeHua. Btopor cnyydanm obpasyeTt ciepy cyaebHoro HopmoTBopyecTBa. Ha
MOW B3rnsg, K 9TUM ABYM BUAAM CTOUT [O6aBUTL U TPETUIA — CyOENCKoe YyCMOTpe-
HMe Npu oueHke (PaKToB fena, [oKa3aTeNbCTB.

Ecnu 310 BepHo, TO NosyYaeTcs, YTO B NpoLecce paspeLleHns aena cybs MoOXeT
MCronb3oBaTb YCMOTPEHNE TPUXAbI: CHa4ana npu oLeHke nokasaTesbCTs; 3aTeM
NPy TONKOBaHMM NMPUMEHMMON HOPMbI, ECNY ee 3Ha4YeHe HEeLOCTATOHHO SICHO; U,
HaKOHeL, NpY BbIGOPEe NOCNEACTBUIA MPUMEHEHNS 3TON HOPMbI. Hanpumep, B aHTW-
MOHOMMOJILHOM pasbupaTenbcTBe CyL MOXET oKasaTbCi B CUTyauuu, korga emy
Ha[o cHavana ycTaHOBUTb (DaKTbl M HA UX OCHOBE CAenaTh BbiBOA O TOM, UMENO
NN MEeCTO cornalleHne Mexay Y4acTHUKaMU PbiHKa; 3aTeM UCTONKOBaTb 3aKOHO-
JaTeNlbHy0 HOPMY, 13 KOTOPO HEAICHO, 3amnpeLLEeHo N Takoe cornalleHue Bo BcexX
Cny4asx UM Xe OHO BCe-Taku JOMyCTUMO MNpU onpeneneHHbIX 06CToATeNbCTBAX,;
HaKoHeL, NPUAS K BbIBOAY, YTO OHO HeJoMyCTUMO, HANOXMUTb Ha BUHOBHbIX LUTPad)
No CBOEeMY YCMOTPEHMIO B Npefenax, YyCTaHOBNEHHbIX B 3aKOHe.

Bo Bcex Tpex criydasx peanusauus CydbsMU CBOEro YCMOTPeHUs (hopMupyeT
OXnOaHus eanHOO6pasHOro paspeLleHns aHanornyHbIX gen B 6yayuiem. Begb
B KOHEYHOM cYeTe CyObM UMetoT Oeno C OXMAAHUAMM O6LLEeCTBa U UMEHHO MMM
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orpaHuyeHbl. Ha aTy Temy rny6oko n ybegutensHo nucan ®.A. Xarek'. Boixog 3a
npegesnbl NerMTUMHbLIX OXUOAHWA Ha3blBaeTCs MPOU3BOSIOM, a AEeNCTBUA B 9TUX
pamkKax — yCcMOTpeHneM. Ho 3Tu paMKu He Bcerga o4eBuAHbI, MOPON UX MPUXO-
OVUTCA HaxoOuTb HaoLLymMb, NyTeM npo6 U OLWMOGOK. [MaBHbIN BONPOC: HACKOSbKO
pe3ynbTaTbl yCMOTPEHUS CBA3bIBAIOT CyAbl BNOCNEACTBUN?

Ctporo roBops, TONbKo BbIGOP OAHOIO M3 BapuvaHTOB TOSIKOBaHWSA HOPMbl MOXET
SIBNATLCA 0053bIBAIOLLMM pe3ynbTaTtoM (npeueneHTom). Ho 1 B gpyrux ByX ciy-
Yasx YCMOTpPEHWE MOPOXAaeT OXMAAHUe, YTO Takas Xe Mofefb 6yaeT npumeHe-
Ha B 6ygywmx genax. OgHako cydbl 3TO He BCerga npusHatoT. Tak, B OQHOM U3
noctaHoBneHni GAC MOCKOBCKOro okpyra, B KOTOPOM LUfia peyb O BO3MELLEHUN
CynebHbIX U3OepXeK 3afBUTENS «B Pa3yMHOM pasmMepe», BCTpevaeTcs f4ocTaToy-
HO OTKPOBEHHOE BbICKa3bIBaHNE Ha ITOT CYET: «B cuny 3akpenneHHoro B 3akoHe
npuHUMNa cBo6odbl BHYTPEHHErO ybexaeHns cyja y cyaa OTCyTCTByeT 06s3aH-
HOCTb PYKOBOACTBOBATLCA MPU pas3peLleHMn BOMPOCOB, OTHECEHHbIX 3aKOHOM Ha
YCMOTPEeHVe cyda, TeM, KaknM 06pa3om aHanorn4Hble BONpoChl paspeLleHbl gpy-
MM Cygom»2,

Tak 00 Kakow Xe CTeneHn Cyf He CBA3aH pesyrnbTatamMy YCMOTPEHUS: COBCEM He
CBfi3aH WM BCe-Taku [OMKEH C HUMW B KAKOW-TO Mepe cumTatbea? MOoXHO nu
chenarb BbIBOA, O TOM, YTO 3aKoHoAaTe b, rOBOPS O BHYTPEHHEM YOeXOEeHUN Npu
OLEeHKe JoKasaTesnbCTB 1 UCMOMb3ys KaydyKoBble (DOPMYSIMPOBKN B APYTruX Cry4a-
X, TEM camblM NPe[oCTaBui CyabsM MOMHbIA KapT-6naHw? Ho 4To Takoe «BHYT-
peHHee y6exaeHue cyabW», OrpaHNYeHo N OHO YeM-HNOYOb M Kak COOTHOCUTCSA
C YCMOTPEHNEM (B TOM YUCIE U B CMbICIIE «OCMOTPUTENBHOCTM»)? Ecnn cygbs
He [OKeH cuYnTaTbCs C pesynbratamn YCMOTPEHUs APYrMX Cyhen No aHanorny-
HbIM Aenam unu gaxe co6CTBEHHOro NPeXHero YCMOTPEeHUs, TO AOMKHbI N TOr-
Ja CyObW BbILLECTOSALLEN MHCTAHUMM B CBOK O4epefb CHMTaATbCA C UTOramm ero
ycMOTpeHua? Bedb y HUX MOXeET 6biTb CBOE COOCTBEHHOE «BHYTpEHHee ybexpae-
HMe», CO6CTBEHHbIE B3rMsAAbl HA TO, Yero TPebyT pasdyMHOCTb M [O6POCOBECT-
HOCTb B TOM WUIIM MHOM KOHKpPeTHOM fiene. W ecnu pesynstaTbl YCMOTPEHUA CyabK
BCE-TaKu JOSMKHbI NPUHMMATLCA BO BHUMaHWE B NOCNeayowmx aenax, To Kak OHu
MOTYT 6bITb ONMcaHbl U POPManNn3oBaHbl, YTO6bI UX peanbHO MOXKHO 6bINO UCMOTb-
30BaTb? Bce 310 MHTEpecHble BOMPOChI, KOTOpbIe crnegosano 6bl 06¢yanTb. CBA3b
TEOpUM C NPaKTUKOWN B HAX OYEHb CUMbHA.

" Cm.: Xaviek @.A. paBo, 3akoHogaTenscTBo 1 ceoboga. M., 2006. [nasa 5. C. 113-140.
2 Cwm.: noctaHosneHne ®AC MockoBckoro okpyra ot 25.08.2009 Ne KA-A40/7994-09 no
Aaeny Ne A40-88282/08-111-443
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Ap6uTpaxX — UMEET NN MECTO 3HaYeHue?

0 3HAHEHWI MECTA APBUATPAXA

THE SIGNIFICANCE OF PLACE OF
ARBITRATION

Place of arbitration has a particular meaning in determining the legal
regime under which a given arbitration shall fall.

It may readily be seen that arbitration law is as a rule territorial, i.e.
binds arbitration proceedings to a particular national legal system
which becomes the lex arbitri.

National legislation or indeed, generally, international instruments do
not give a legal definition of place of arbitration.

The modern trend is to demarcate “place of arbitration” as a general
commitment to a specific legal system and the performance of
particular actions of legal significance in the context of international
commercial arbitration (conduct of hearings, meetings of arbitrators,
Site visits, etc) which may take place outside the place of arbitration.
In this article and my presentation at the Forum | shall particularly
emphasise the necessity of distinguishing between place of arbitration
as a general commitment to a particular legal system giving legitimacy
to the arbitration process — in particular, in matters relating to the
setting aside of arbitration decisions, challenging of arbitrators,
etc — and the location at which de facto certain procedures are
carried out, which may be determined by considerations of economy
and convenience without affecting de jure the place of arbitration,
which in certain is viewed as a legal fiction.

KOCTWH

Anekceil AnekcaHapoBuy
npeacenatens MKAC n MAK
npu TINMN P®, npodeccop

Alexey Kostin

Chairman, International
Commercial Arbitration Court
and Maritime Arbitration
Commission, RF Chamber of
Commerce and Industry
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Kateropusi mecta apbutpaxa MmeeT 0coboe 3HaveHue
Mpv onpegerneHn NpaBoBOro pPexuma, KoTopomy Gyaet
MOAYUHSTLCS TOT WY UHOW apBUTpaXx.

B kayecTBe npumepa cowunemcs Ha cT. 1 3akoHa PO ot
07.07.1993 Ne 5338-1 «O mexgyHapogHOM KOMMepYe-
CKOM apbuTtpaxe» (ganee — 3aKOH), COrMacHO KOTOpOW
OaHHbIN 3aKOH MPUMEHSIETCA K MeXOYHapogHOMY KOM-
MepYeckoMy apbuTpaxy, eciv Mecto apbuTpaxa Haxo-
anTtcsa Ha Tepputopumn Poccuinckon degepauuu.

YKa3aHHbIn 3aKoH ABMAETCH CNEnkoM C OJHOMMEHHOMO
Tunosoro 3akoHa OHCUTPAIJT 1985 r., KoTopbIi B TOWM
WM MHOW CTEMEHWN BOCMPUHAT HaLMOHamNbHbIM 3aKoHoAa-
TeNbCTBOM MHOMMX rOCYAapcTB.

MOXHO KOHCTaTMpOBaTb, YTO apPOUTPaXKHbIN 3aKOH, Kak
npaBswuso, HOCUT TeppuUTopualbHbI XapakTep, T.e. CBA3bI-
BaeT apbuTpaxHoe pasdbupaTensCTBO C OnpefeneHHon
HaLMoHanbLHOW MpPaBOBOM CUCTEMOWN, KOTopas BbICTyna-
eT B Ka4eCTBe Tak Ha3biBaeMoro lex arbitri. Cnegyet npu
3TOM OTMETUTb, YTO HEKOTOpPLIE MOSIOXEHUA HaLMoHarnb-
HbIX 3aKOHOB 06 apbutpaxke MOryT HOCUTb 3KCTEeppuUTO-
puvanbHbIA XxapakTep OeNcTBuA. TakoBbIMMW, Harnpumep,
SBNAOTCA CT. 8 («ApOUTpaxHoe cornalleHne n npegbss-
NEeHne 1cKa Mo CyLLIeCTBY cropa B cyae»), CT. 9 («Apbut-
paxkHoe cornalleHve u obecne4vnTenbHble Mepbl Cyaa»),
cT. 35 («[Mpn3HaHne 1 NnpMBegeHNe B UCNONHEHNE apouT-
paXxHOro peLueHunsi») n cT. 36 («OcHoBaHWA AN oTKasa B
NPU3HaHUM UK NPUBELEHUN B UCTNIONHEHNE apOUTPaXKHO-
ro peLueHus») 3akoHa.

JleranbHas geuHuUMA MecTa apbuTtpaxa O6bl4HO OT-
CYTCTBYET Kak B HaLMOHasbHbIX 32KOHaX, Tak 1 B Mexay-
HapodHbIX aktax. Knio4eBbIM (hakToOpoM onpepeneHus
MecTa apbutpaxa NpUMeHUTENBHO K apbutpaxy ad hoc
SIBNAETCA KOHKPEeTHas [OrOBOPEHHOCTb Ha 3TOT CcYeT
Mexgy crnopswumu ctopoHamu. [pu 3TOM BO3MOXHbI
cuUTyaumm, B HaCTHOCTU, NpedyCcMOTpeHHble EBponerickom
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KOHBEHLIMEeWN O BHELLHEeTOProBoM apbutpaxe 1961 r., kor-
Ja MecTo apbuTpaxa B cilly4ae OTCYTCTBUS [OrOBOPEH-
HOCTWM MeXay CTopoHamu onpefenseTcs cneyuanbHbIM
OopraHom.

MpUMEHUTENBHO K UHCTUTYLIMOHHOMY apbuTpaxy MecTo
pasbupaTenbCcTBa Yallle BCEro OnpefensieTcs MecToHa-
XOX[EHNEM COOTBETCTBYHOLLErO apOUTPaXHOro LEeHTpa.
Tak, cornacHo § 1.2 Pernamenta MKAC npu TINM P®, me-
CTOM apbuTtpaxa ssnsetrca Mockea.

BmecTe ¢ TeM TeHOeHUMEN CcTano pasrpaHnyeHe Mecrta
apouTpaxka Kak o6Ler MpUBA3KM K KOHKPETHOW NpaBoBoOM
cUCTeEME M MecTa COBEpPLUEHUS OTAENbHbIX HOPUANYECKN
3Ha4YMMBbIX OENCTBUA B KOHTEKCTE MeXOYyHapOAHOro KOM-
Mep4ecKoro apbuTpaxa (MpoBefeHVe CnyLlaHuin, BCTpeY
apbuTpoB, Bble3 Ha MECTO MPOUCLLECTBUA U T.M.), KOTO-
pble MOryT MPOUCXOAUTL 3a npefenamMu CTpaHbl MecTa
nposefeHna apbutpaxa. B cootBetcteumn ¢ § 22 Perna-
mMeHTa MKAC nipm TTIN P® cTOpOHbI MOryT AOrOBOPUTH-
Cs 0 NPOBEfeHNV CryLlaHnii B OpYyroM MecTe, a cocTas
apbuTpaxa (Mo CornacoBaHU C OTBETCTBEHHbIM Cekpe-
Tapem MKAC) MOXeT NpoBOAWTbL CRyLUAHUA U WHbIE 3a-
cefaHvsa B Nto6oM Jpyrom mecTe 3a npefenamm Mockssbl.
Kak n3BecTHO, npeanucaHus Takoro pofa BCTpe4atoTcs
W B pernameHTax Opyrux U3BeCTHbIX LEHTPOB MeXayHa-
POAHOIr0 KOMMEPHECKOro apouTpaxa.

C y4eTOM M3NOXEHHOro MOXHO cAenaTtb CrepytoLuia
BbIBOA. Heob6xooumMo pasnuyatb MecTo apbutpaxa Kak
o6LLYy0 MPUBA3KY K Kakom-nnMbéo npaBoOBOM CUCTEME,
onpefensaoLwen nerMTMMHOCTL apbuUTpaxHoOro npolec-
ca, BKNto4Yas BOMPOChI OCMapuBaHUs apObuUTPaxKHbIX pe-
LLIEHNI, paccMOTPeHre BOMpocoB 06 OTBOAAX apobuTpos
M T.M., U PaKTU4ECKOEe MECTO MNPOBEAEHUS OTAESbHbIX
npoueayp, BblIGMPaeMoe U3 COOOPAXKEHUA IKOHOMUU U
yoo6cTBa, YTO He M3MeHsEeT fe-lope MecTo apoutpaxa,
KOTOpOE npespaLLaeTcs TakuMm 06pas3om B HOPUONYECKYIO
uKumio.
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MECTO MNPOBEAEHUNA APBUTPAXHbIX
PASBVPATEJIbCTB: BbIBOP N KOHKYPEHLIAA
YNPABJIEHWE PUCKAMW N MNAHAPOBAHNE
OEATENBHOCTW

ARBITRAL SEATS: CHOICES AND
COMPETITION RISK MANAGEMENT AND
BUSINESS PLANNING

Numbers speak better than words: international arbitration is nowadays a well-
established mechanism for the settlement of commercial disputes; according to
published institutional statistics the number of cases in 2012 is three times the
number of cases in 1992. Many major cities are competing to attract arbitration
cases in their territory as it appears that arbitration contributes to the local economy:
Singapore, Mauritius, London, Paris, New York and other cities are marketing
themselves as arbitral seats.

According to surveys conducted by the School of International Arbitration” amongst
the various choices parties to arbitration agreements have to make the seat of
arbitration is quite important. This is the second most important choice corporate
lawyers have to make, often in consultation with outside counsel. The most
important choice is that of the law governing the contract: parties choose a law to
make sure that their contract works but also have to plan for an escape route in
case things go wrong (a sort of a “pre-nuptial agreement”). It is no surprise that
for lawyers it is the choice of seat (and the choice of arbitration institution) that
captures their interest.

Participating corporations were asked to indicate their preferred seat of arbitration
and the reason for their preference. London is the most commonly preferred (30%),
followed by Geneva (9%), Paris and Singapore (each 7%) and New York (6%).
Respondents also referred to a range of other seats, suggesting that parties are
increasingly looking beyond the “traditional” seats of arbitration, such as Mauritius.

T www.arbitrationonline.org.

151

nNnaA N 1?2 ANA



MEXAVHAPQAH b}t
IOPUANYECKMI GOPYM
CAHK TEPS

We asked companies to rate the importance of a list of factors in influencing their
corporations’ choices about the seat of arbitration. The most important factor is the
legal infrastructure at the seat (62%), including both the national arbitration law but
also the track record in enforcing agreements to arbitrate and arbitral awards in
that jurisdiction and its neutrality and impartiality. The law governing the substance
of the dispute (46%) came second. Convenience is also an important factor (45%)
including location, industry specific usage, prior use by the organisation, established
contacts with lawyers in jurisdiction, language and culture and the efficiency of court
proceedings. As with the choice of governing law, corporations are focusing also on
practical issues: the location of the relevant people involved in the arbitration and
the recommendations of external counsel are the least important factors.

Cost is the most important aspect of general infrastructure that influences that
choice of seat (42%), followed by good transport connections (26%) and
hearing facilities (including translators, interpreters and court reporters) (21%).
Respondents also listed safety and the absence of bribery as important factors.
Efficiency and promptness of court proceedings is the most important aspect of
the convenience of a seat (20%), followed by language (16%), good contacts with
specialised lawyers operating at the seat (15%) and the location of the parties
(11%). Cultural familiarity is also an important factor (10%). Interestingly, previous
experience of the seat is not a particularly important factor (7%), nor is the location
of the arbitrators (6%).

Three comments can be made here with some certainty.

First, of the traditional seats, London is the one that does best over the last seven
years period. Paris and New York start lagging behind. The reason for London’s
popularity must be the dominance of English language, the accessibility of English
law (most cases are widely publicized and discussed and England attracts the highest
number of foreign law students), the enduring appeal amongst Commonwealth
countries and the appeal of London amongst “new arbitration markets”, i.e. Russia
and Middle East.

Second, regional arbitration centres solidify their position. We should specifically
observe the strong positions of Hong Kong and Singapore and also the good
position of Cairo and Dubai. There seems to be no regional leader in Latin America
or in Africa.

Third, although it is commonplace that the UNCITRAL Arbitration Model Law in
its 1985 and 2006 versions represents international standards, it appears that two
thirds of arbitration cases are seated in non-Model Law countries. There are more
than 65 jurisdictions which have adopted the Model Law. It seems, that the Model
Law alone is not sufficient to establish a country (or city) as a seat of arbitration. One
cannot underestimate not only the importance of local judiciary, legal and ancillary
professions and general infrastructure such as hotels, transport links and hearing
rooms, but also of sustained marketing through conferences, tax incentives and
promotion through arbitration institutions. And the competition is rather fierce! This
must be good news for users of arbitration services: competition is normally a very
good thing for consumers of services.
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Lindopbl 6oree KpacHope4mBbl, YeM CrioBa: CerofHs MeXOyHapOofHbI apouT-
pax — 3TO CHOPMUPOBABLLNIACA MEXAHN3M YPerynmpoBaHusa XO3MCTBEHHbIX CMo-
pOB; COrNacHO MHCTUTYLIMOHAlbHBLIM CTaTUCTUYECKUM [JaHHbLIM, KONMYECTBO Jen,
paccMmoTpeHHbIx B 2012 r., B Tpy pasa npeBbIlIaeT KonmyecTso gen 3a 1992 r.
MHorve ropofa CopeBHYIOTCA 3a pacCMOTPeHNe apOUTPaxHbIX AeNn Ha UX Teppu-
TOPWUK, MOCKOSbKY MOSy4aeTcs, YTo apbuTpaxHsle pasbupaTenscTsa BHOCAT CBOW
BKNa/ B MECTHYI0 3KOHOMUKY: CuHranyp, Maspukuii, JToHaoH, Mapux, Heto-Mopk
1 pyrve ropoja peknammpyroT cebs B Ka4eCTBe MeCT NPOBeAeHNs aponTPaxHbIX
pas3bupartenbCTB.

CornacHo JaHHbIM OMpOCOB, NMPOBOAMBLUMXCS LLIkomon MexayHapogHoro apbut-
paxa', cpeay NpUHUMAeMbIX CTOPOHaMM apOUTPadKHbIX COrMaLleHWn peLLeHnit
0YeHb BaXHO peLLEHME O MecTe NPoBeAeHUs apbUTPaXHbIX pasdmpatenscTs. OHo
SIBMSIETCS BTOPLIM MO BaXHOCTU, MO3TOMY LUTATHbIE HOPUCTLI KOMMAHWIA 3a4acTyto
LJ151 ero NpUHATUS NpuberatT K COBETaM BHELLHUX IOPUANYECKUX KOHCYSIBTAHTOB.
Camoe rnaBHoe — 3TO BbIGOP MpaBa, PeryimpytoLlero AoroBop, Beflb CTOPOHbI
BbIGMPAIOT TO, KOTOPOE MO3BOJSIUT MX AOrOBOPY pa6oTaTb, HO OHU TakXe AOSKHbI
npogyMath NyTW OTCTYMNJIEHWS HA CIyYaid, eCNI YTO-TO MOMAET He Tak (Kak B 6pay-
HOM [oroBope). HeyOomMBUTENbHO, YTO UMEHHO BbIGOP MecTa NpoBefeHusl pa3bu-
paTenscTB (M BbIGOP apOUTPaXKHOM MHCTAHLMK) HEMOCPeACTBEHHO 3aTparvBaeT
WHTEpPEeCh! OPUCTOB.

Komnanuu, y4acTBoBaBLUME B ONpocax, NMonpocuiv ykasaTb, KakoMy MecTy npo-
BeAeHNa apouTpaKHbIX pa3bmpaTesibCTB OHWM OTAAIOT NPefnoYTeEHNE N N0 KaknM
npuynHam. Yaule Bcero npegnoyteHne otaatoT JIoHaoHy (30%), 3atem uayT XKe-
Hesa (9%), Mapux 1 CuHranyp (kaxablit no 7%) u Heto-Mopk (6%). PecrnoraerTsl
TaKxe HasbiBanu 1 gpyrne puUCOMKUMM, YTO FOBOPUT O TOM, YTO CTOPOHbI BCE
Yalle obpallarTcs K HeTpaaLIMOHHBIM MecTaM NpoBedeHus apouTpaxHbIX pas-
6uparenbCTB, TakKnUM, Kak MaBpuKui.

Mbl mONPOCKMAM KOMNAHWM OLEHUTb BECOMOCTb (PAaKTOPOB, BIIMSIIOLLUMX HA UX
BbIOOpP MecTa NpoBefeHus apOuTpaxHbix pasbupatenscTs. Hawnbonee cy-
LeCTBEHHOW OKasanacb npasoBas WHpacTpykTypa B MecTax NpoBedeHus
apouTpaxKHbIX pas3bupartenscTB (62%), BKIOYas He TONMbKO HauMoHanbHoe
3aKoHOJaTeNnbCTBO, perynvpyollee apobuTpaxHble pas3bupartensciea, HO U
ncTopuyeckme CBefeHns o0 nepegade Cnopos Mo 4orosopam B apouTpax n o6
apobUTPaXKHbIX peLleHnaX B 3TOW IOPUCAMKLUN, a Takxe cObniogeHne npuHLm-
NnoB HerTpanuTeTa n 6ecnpucTpacTHOCTU. Ha BTOpoe MecTo y4acTHUKM Onpo-
ca nocTaBun NpaBo, pPerynmpyoLlee cyLecTBo cnopa (46%). Yoo6CcTBo Takxe
ABNAETCH Ba>XHbIM pakTopoM (45%), BKOHaA MECTOMONOXEHNE, OTPaCEeBYO
cneunduky, NpeabigyLLmMiA OnbIT opraHm3aummn, cdhopMmpoBaBLLNECS CBA3M C
fopucTamMu B IOPUCONKLMM, A3bIK, KYAbTYPY U 9D(EKTUBHOCTb Cya0NPON3BOA-
ctBa. Kak n npu Bbi6bope NpuMeHMMOro npasa, kKoMnaHun obpallaroT BHUMa-
HMe Ha MPaKTU4YeCKYyl0 CTOPOHY BOMPOCa, @ MECTOHaXOXAEeHWe Yy4aCTHUKOB
npowecca 1 pekoMeHgaLMn BHELLHNX KOHCYTbTAHTOB Oblfi OTHECEHbI K MEHEE
CYyLLIeCTBEHHbIM hakTopam.

! www.arbitrationonline.org.
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Mpn oueHke obLLen MHPACTPYKTYpbl MecTa nNposedeHus apbutpaxa Havbonee
BaXXHbIM aCMeKTOM PEeCMOHAEHTbl Ha3Bann CTOMMOCTb (42%), 3aTeM TpaHCMopT-
HYIO MH(PACTPYKTYPY (26%) 1 ycnosus Ons NPOBEAEHUs CRyLIaHui (BKoYas
MUCbMEHHbIX U YCTHbIX NEPEBOAYMKOB U CyAebHbIX MPOTOKONMCTOB) (21%). B uuc-
110 BECOMbIX (DaKTOPOB Y4aCTHUKKN OMNpoca Takxe BKIYnIM 6e30nacHoCTb 1 OT-
CcyTCTBME B3sTOYHMYecTBa. Cpean acnekToB yno6cTBa MecTa apbuTpaxa Hasbl-
Bann 3a(pPEKTUBHOCTL 1 ONepaTUBHOCTL NpoBefeHUs cyaebHbIX pa3bupaTenscTs
(20%), A3bIK, Ha KOTOPOM NPOBOAATCA cnywanusa (16%), xopoLume CcBA3M C Npo-
ounbHLIMU tOpUCTamu, paboTarLmMmn B 31Ol opucankumm (15%), n mectonosno-
XeHwne cTopoH (11%). KyneTypHas 65IM30CTb Takxke CHUTAETCH BaXKHbIM (DaKTOpOM
(10%). NHTepecHO 0TMETUTb, HTO NPOLLUMbIV OMbIT NPOBEAEHNS pa3dbupaTensCcTB B
JaHHOM MeCTe He CYMTaeTCs 0COGEHHO BECOMbIM (haKTOpOM (7%), paBHO Kak 1
MECTOMOJIOXKEHNE apOUTPOB (6%).

(0] TpeXx BeLlax MOXXHO roBopuTb C onpe,u,eneHHoﬂ YBEPEHHOCTbIO.

Bo-nepBbix, 4TO KacaeTcs TPaguLMOHHbIX MECT NpoBedeHus pasdupaTenbcTs,
JloHpoH ny4Lle Bcero cnpasnseTcs ¢ 3Ton yHKUMern nocnegHue cembs NneT. Mapux
1 Hbto-Mopk HaumHatoT oTcTasath. MpUumMHaMm NonynsipHOCTU JIOHAOHA, JOMKHO
ObITb, ABMATCA aHIMMACKUA S3bIK, OOCTYMHOCTb aHMIMIACKOro npaea (60mMbLUMH-
CTBO [eN OTKPbITO Ny6nuKyeTcs U 06CyXOaeTcs, KpoMe Toro, AHMuUS npuese-
KaeT OO0MbLUOE KOMMYECTBO WMHOCTPAHHbIX CTYAEHTOB-IOPUCTOB), TPaAULUMOHHAs
nonynspHocTb cpeau ctpaH bputaHckoro CopgpyxecTBa M NMpUBMEKATENbHOCTb
Cpeau «HOBbIX PbIHKOB apbUTpaXKHbIX pa3dbupaTenscTe», T.e. Poccuu n BnvxHero
BocToka.

Bo-BTOpbIX, pernoHanbHble apbuUTpaXkHble LEHTPbl YKPennsaoT ceom no3uumn. Cne-
JyeT 0co60 OTMETUTb CUMbHbIe No3uummn FoHKoHra 1 CuHranypa, a Takxe xopoLuee
nonoxexve Kaunpa v fly6as. B JlTatTuHckori AMepurike nnv B Adprike pervmoHasnbHbIX
nnMaepoB He HabngaeTcs.

B-TpeTbux, XOTS 06LLEN3BECTHO, HYTO TUMOBOM 3aKkoH 06 apbuTtpaxe FKOHCUTPAJI
B pefakumm 1985 1 2006 rr. npegcraensgeT co6on MexayHapodHble cTaHOapThbl,
CKnagplBaeTcs BrevaTtiieHne, 4YTO OBe TpeTn apobuTpaxKHbIX Aen MNpoBOASATCA B
CTpaHax, He UCMOoNb3yLKMX ero. TUNOBOW 3aKOH NPUHSANW He 6onee 65 cTpaH. lNMo-
ny4aeTcs, YTO ero HeJOCTaTO4HO AN TOro, YTo6bl BbiOpaTh CTpaHy (Mnv ropod) B
Ka4ecTBe MecTa NpoBeAeHUs apbuUTpaxKHbIX pasdupatenbCcTe. Henb3s 3abbiBaTtb
0 BaXXHOCTU HE TOSNbKO MECTHbIX CyAENCKUX 1 IopUaN4eCKUX KagpoB U O6LLEN UH-
opacTpyKTypbl NOOOEPXKKN 3acefaHui 1 CriyLlaHuin (Hanpumep, ycnyru rocTUHMY-
HOrO M TPAHCMOPTHOIrO CEKTOPOB; OOCAYXMBaHMe U 060pyLoBaHUE MOMELLEHWUI
NS CyLUAaHWIA), HO U 0 HEOHXOAMMOCTU B MOCTOSAHHOM MapPKETUHIe MOCPELCTBOM
npoBefeHNsi KOHPEePEHUU, NPeaoCTaBeHNs HanoroBblXx CTUMYNIOB U OpraHu3a-
LMW peKaMHbIX U NPOCBETUTENBCKUX MEePONpUATUA Yepe3 apbuTpaKHble UHCTU-
TyTbl. /I KOHKYpEeHUMS OOBOMbHO cusbHa! 3TO [OMKHO CTaTb XOPOLLEN HOBOCTbLIO
Ons nonb3oBaTtenien apouTpaxHbIX YCNyr: KOHKYPEHLUUS, Kak NpaBumio, ABMASeTCs
6rnaronpusaTHbIM PaKTOPOM OIS HUX.
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APBUTPAX N KOPPYNUWNA —
[IBE BELLW HECOBMECTHbIE?

ARBITRATION AND CORRUPTION —
TWO THINGS INCOMPATIBLE?

As corruption globally has increased sharply over recent years, So
have the means used to counter it become more diverse. Purely
criminal-law mechanisms have been bolstered by civil-law methods
for punishing corruption offences committed in the agreement and
conduct of commercial transactions. That means, in particular,
some fairly large procedural and substantial alterations to arbitral
investigations of corrupt dealings: there are fundamental changes
in the approach to arbitrability of such cases, the burden of proof
and the role of arbitration judges in establishing whether a particular
transaction is corrupt.

Giving arbitration courts the power to declare transactions void where
they contravene international public order demands that at the same
time the judges find a way of preventing parties from exploiting a
protection to advance their private commercial interests.

The article considers also another facet of corruption in the context
of arbitration, that of crimes committed in arbitration proceedings
themselves (suborning of judges, falsification of evidence or rulings,
etc) which is also a serious threat to national legal orders.

C momeHTa npuHatus B CLLUA B 1977 r. 3akoHa 0 npoTu-
BOJENCTBUM 3apy6eXHON KOPPYMNUMOHHOM NpaKTuke, no-
JNIOXVMBLUEro Havano hopMMpPOBaHUIO Kak HaLMOHaNbLHON,
TakK 1 MexayHapoaHON nNpaBoBoi 6a3bl No 60pbde ¢ Kop-
pynuuen', obLMA KOHTEKCT KOPPYNUMOHHBIX NpaBoHapy-
LUEHWNI 3Ha4UTeNbHO M3meHuncs. CtuparoTca pasnmums
MeXAy Koppynuuen B ny6aMYHOM U HYacTHOM CeKTopax;

B cuny rno6annsauun oHa Bce 4alle yTpadnmBaeT Hauuo-
HalnbHble YepTbl U CTAHOBUTCA TpchrpaHMquM.

TpaHcopMupytoTesl U CNOCco6bl MPOTUBOAENCTBUSI KOP-
pynuun: nocnegHue OecATUNEeTUs C O4YEBUAHOCTLIO MPOo-
LEeMOHCTPMPOBaNN, Y4TO OfHA Wb KpUMMHAIM3aums
KOPPYMUMOHHbIX NPaBOHaPYLLEHWIA He sSiBRsieTCs adpdpek-

! Cm., Hanp.: KouBeHyns O3CP no 6opbbe c MofKyrnomM uHo-
CTpaHHbIX rOCY[aPCTBEHHbIX JOMKHOCTHBIX JIAL MPU OCYLLECT-
BrIeHUN MeXayHapoaHbix caenok (1997 r.), KouseHuus Co-
BeTa EBporibi 06 yroroBHOV OTBETCTBEHHOCTU 3a KOPPYILUIO
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(1999 r.), KoHBeHuusi CoBeTa EBporibI 0 rpaxaaHcKo-rnpaBoBovi
oTBETCTBEHHOCTM 3a Koppynuymio (1999 r.), KoHseHuymns OOH
npotus Koppynuymu (2003 r.), MexameprkaHckas KOHBEHUMS
npotuB Koppynuymu (1996 r.).
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TUBHOW. EXXerofHble Aoknaabl MexayHapoaHon Henpasu-
TenbCTBEHHOW opraHu3aummn Transparency International
NnoKasblBalT, YTO WHAOEKC BOCMPUATUSA KOppynuuu BO
BCEM MVpe pacTeT. B cBA3M C 3TUM UCKNIOHYNTENBHO aK-
TyanbHOW CTAHOBUTCA Mpobnemartuka npuMeHeHus Mep
rpaXkfaHCKo-NpaBoOBON OTBETCTBEHHOCTWU 3a KOoppynuu-
OHHble MPaBOHAaPYLLUEHNs, CaAMOCTOATESIbHbIM acrneKkToM
KOTOPOW fIBNSIETCS ornpefeneHve ponu MexayHapoaHoro
KOMMepYeCKoro apobutpaxa s npuMeHeHUn Taknx mep.

Mpexpe Bcero, cregyeT OroBOPUTLCH, 4TO MpoGrema
apbutpaxa ¥ Koppynuuu vmeeT OBa acnekta: (1) kor-
[a B pamkax apOuTpaxKHOro pas6upartesibCcTBa BblOBU-
raioTcsl TpeGoBaHUs O MPU3HAHUM HELeNCTBUTENbHBIMU
rPaXAaHCKO-MPAaBOBbIX CAENOK Kak HOCALLMX KOPPYMLMOH-
HbI XxapakTep?, 1 (2) Korga KoppymnuyoHHbIe MpaBoHapYyLLIe-
HUS1 COBEpLLIAIOTCS apbuUTpamMu B XOLe pacCMOTpeHUs ferna.

KoppynuuoHHbie caenku n apbutpax

Ha nepBbIi B3rNag KaxeTcs, YTO KOHCTatauusa Ha-
NYMSA MW OTCYTCTBMS KOPPYMUMOHHOrO 3MeMeHTa B
rpaXkfaHCKo-NpaBoOBOWN COESIKE He corfiacyeTcs ¢ caMon
npupoaon apoéutpaxa Kak ansTepHaTMBHOro crnocoba
paspeLueHns CnopoB, He HAAENEHHOro0, B OTNNYMNE OT ro-
CyAapCTBEHHbIX CYA0B, KapatoLwmmmn nofHoMoumsamMu. IMo-
3TOMY BO3HUKAET BOMNPOC apobuUTpabunbHOCTN NOJOGHOro
popa cnopos.

2 Cm.: www.transparency.org/research/cpi/overview.

3 Tak, B KoHBeHLmm OOH npoTvB Koppynumm packpbiBaroTcs crie-
AyroLLme BO3MOXHbIE (hopMbl KOPPYMLMM B HACTHOM CEKTOpE:
1) nogkyn — a) obeLyaHve, npeasioxeH1e um npe[ocTase-
HWe, IMYHO WM Yepe3 MoCPEAHNKOB, KaKoro-nmbo Herpaso-
MepHOro rnpenmyLLecTsa Jo60My 1Ly, KOTOPOe PyKOBOAUT pa-
60TOU opraHu3aLum YacTHOro CekTopa wm paboTaeT B JII060M
Ka4yecTBe B Takou opraHu3auuuv, Asisi cCamoro Takoro smuya i
Apyroro mya, ¢ TemM 4To6bl 3TO JINLO COBEPLUMIIO B HAPYLLIEHNE
CBOVX 00513aHHOCTEN KaKoe-inbo [ercTene unm besnencteme;
b) BbIMOraTesibCTBO UM MPUHATUE, JIMHHO WUITN HEPe3 Mocpes-
HWKOB, Kakoro-nmbo HerpaBoMEPHOro npeuMyLLecTsa siobbiM
JIMLOM, KOTOPOE PYyKOBOAUT paboTou opraHu3auum HacTHOro
ceKkTopa v paboTaet B JII060M Ka4ecTBe B Takow opraHu3a-
uynun, Ans caMoro Takoro amua v Apyroro smya, ¢ TeM HTo-
Obl 3TO N0 COBEPLUMNIIO, B HapyLLIEHNE CBOMX 06513aHHOCTEM,
kakoe-nmbo gevicteue uim 6esgevictane (cT. 21);

2) XuLLeHve NNLoM, KOTOPOE PYKOBOAUT paboTovi opraHm3aLmm
4acTHOro cexkTopa unm pabotaeT B JIl0O0M Ka4ecTBe B TaKou
opraHu3auum, Kakoro-nmbo uMYyLLecTBa, 4YacTHbIX CPeAcCTsB,
WIN LeHHbIX 6ymar, uiv Jilo6oro Apyroro LHEeHHoro npegmeta,
HaxopAALMXCs1 B BEAEHUN 3TOro imya B CUITY €ro CryXe6Horo
ronoxenus (ct. 22);

3) oTMbIBaHWe [OXO[0B OT MpecTynneHus (cT. 23).
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Ap6uUTpabunbHOCTb CNOPOB, NPEeAMETOM KOTOPbIX
ABNISIIOTCH KOPPYMNUUOHHbIE CAEJKU

Korpa B npakTuke MexayHapoaHoro KoMMep4eckoro ap-
6uTpaxa BO3HMK BOMPOC O Hann4uu y apburtpaxa rnpaso-
MO4UI onpepensTe rpaxaaHCKo-NpaBoBble NocneacTsus
3aKJI0YEeHNs KOPPYMLUMOHHBIX COENOK, NepBON peakumen
cTan oTkas fnpuaHaeaTb Takue Crnopbl apouTpabusibHbI-
MU. Ha4ano 6bIn10 NonoXeHo [efloM, PacCMOTPEHHbIM B
1963 r., B KOTOPOM €OMHONMMYHBIA apouTp JlareprpeH Bbi-
Hec nocTaHoBrieHne 06 OTCYTCTBUM Y HEro KOMNEeTeHUMn
paccmaTtpuBatb criop*.

Mexay Tem HadmHas ¢ 1994 r. gencTeByeT nogxon, npu-
HATbIM DefepanbHbiM cygoMm LLseriuapun B peLleHun no
neny National Power Corp v. Westinghouse®, KoTopbii no-
CTaHoBWMI, YTO B CUNy npuHUMna kompetenz-kompetenz
apouTpaxkHbIi TpubyHan BrpaBe CaMOCTOSTENbHO pe-
LlaThb BOMPOC O HanNU4Mm y Hero KOMneTeHumm paccmartpu-
BaTb KOHKPETHbIN Crop, B TOM 4Yu1Cre 1 TOT, NpegMeTomM
KOTOPOro fIBNSETCS KOppynuuMoHHas caenka. B 1998 r.
3TOT noaxod 6b11 nogaepxxaH BbICOKUM cyaoM AHMvK B
pewuenuu no geny Westacre Investments Inc v. Jugoimport
SPDR Holding Ltd.® C Tex NOp MOXHO CHMTaTb YKa3aHHbIN
noaxof K apoéutpabusbHOCTX CropoB, NPegMeToM KOTo-
pbIX ABMAOTCA KOPPYMNLUMOHHBIE COENKW, YCTOABLLUMMCS.

Cne,uyeT pasnnyatb aBe pasHoOBUOHOCTU KOPPYNUMOHHbIX
cOenok:

B CAEJIKN O Koppyriynn, Uenblo KOTOPbIX ABIAETCA COBEp-
LLleHne KOppynuMoOHHOIro OencTeus n KOTOpble HaCcTo Ma-
CKNPYHKOTCA NoA rpaXaaHCKo-npaBoBbie O0roBopbl;

B CHEJIKN, 3aKJ/Il0YeHHblIe 6naro,qapﬂ Koppyrnynun, Takune
COEeNKN C TOYKN 3peHna cogepXaHna He npoTmnBopedart
HOpMaM 3akoHa nnm JJ,O6prM HpaBaMm, HO Ux HeOencTBu-
TEJIbHOCTb o6ycnosn|/|BaeTcs| TeM, 4TO I'Ipe,D,I'IOCbIJ'IKOVI
nX 3aKJNI4YeHUsa ABNANNUCbL KOPPYMNUMOHHbIE, T.e. He3a-
KOHHblE OEeNCTBUSA.

Mpu 3TOM ecnv NpusHaHve NepBoil Pa3HOBUAHOCTU KOp-
PYMNUUOHHBIX CLENOK HeOeWCTBUTESIbHbIMU (HUYTOXHbI-
MW) 0COBOV CIOXHOCTU HE NMPEeaCcTaBNseT, MOCKOSbKY UX

4 Cm.:ICC Award Ne 1110 of 1963, YCA 1996. At 47 et seq. (also
published in: Arbitration International. 1994, at 282 et seq.).

5 ATF 11911 380.

6 [1999] Lloyd'’s report 1965 (CA).
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npenMeToM SIBASIETCS HenmpaBoOMepHoe AelcTBue, To Mo-
[O6GHbIE XXe OCHOBaHWs HeQEeWCTBUTENbHOCTM He Bcerga
BO3MOXHO MPUMEHUTL K JOroBopaM, 3aktoHeHHbIM 611a-
rogapsi koppynuun. B coBpemeHHon npakTuke apbuTpa-
Xeln’” chopMMpoBaH KpUTEPUIA, COrNacHo KOTOpoMy AJis
NpU3HaHWa [OOroBopa, 3aK4YeHHoro 6rarodapsi Kop-
pynuun, HepencTBUTENbHBIM HEOOXOANUMO [oKa3aTb, YTO
Jaya B3SITKM siBnafnacb o6a3aTenbHbIM YCIOBUEM (cause
efficiente) ero 3akn4eHns.

MpoueccyanbHble acneKTbl pacCMOTPEeHUs apouT-
paxxamMmu cnopos, NpegMeToOM KOTOPbIX ABJIAOTCA
KOPPYMLUMOHHbIE CAENKU

Mpouenypa [okasbIBaHUs KOPPYMUMOHHOCTH

O6Lwas npouepypa AoKasbiBaHWS B apbuTpaxe, Kak 13-
BECTHO, 3aKJ1l04aeTCs B TOM, YTO KaxAas U3 CTOPOH CMo-
pa oba3aHa gokasatb Te hakTbl U 06CTOATENbCTBA, Ha
KOTOPbIX OHA OCHOBbIBAET CBOW TpeboBaHus. Cneuundu-
Ka JaHHOW kaTteropuun gesn, oOyCrnoBfEHHas YrofioBHbIM
XapakTepoM KOPPYMNUMOHHbIX OeACTBUA, NOAHMMAET BO-
npoc O TOM, KakoW CTaHAapT AOKa3biBaHUS®, CBONCTBEH-
HbIl YrONOBHOMY (BHE pa3yMHbIX COMHeHW — beyond
reasonable doubts) wnu rpaxgpaHcKomy (COOTHOLLEHWE
BEPOATHOCTEW  MPaBAOMOAOOHOCTU  MPeACcTaBfieHHbIX
CTOpPOHaMM [OBOAOB W JokasaTtensctB — a balance of
probabilities) npoueccy, 6yneT nsbpan®.

OpHO3Ha4YHOro CBMAETENbCTBA TOMY, YTO KAKON-TO OAMH
M3 yKasdaHHbIX CTaHOapToB SIBNAETCA O6LLEenpu3HaHHbIM
Ha npakTuke, HeT. B page pen apbuTpbl TpebyloT oT
CTOPOHbI, CCbInatLLencs Ha KOPPYMLUMOHHBIA XapaKTep
3aK/0YEHHOW cOenku, OOHO3HAYHbLIX WU BECKMX [oKasa-
TenbcTB'?, KOTOpble He MOryT 6a3vpoBaTbCi NWLb Ha
NPeAnonoXeHUsX.

7 B ka4ectBe npumepa MoxHo npusectu gesno World Duty Free
Company Limited v. Republic of Kenya, 04.10.2006 (ICSID
Case Ne ARB/00/7).

8 B gaHHOM crly4ae noj cTaHgapToM [oKasbiBaHWsl MOHUMAETCsl
MUHUMAIbHO [OMYyCTUMAas COBOKYMHOCTb [0Ka3aresbCTs, npu
Hann4mm KOTOPOU OpUANYECKMI (hbaKT CHATAETCS [OKa3aHHbIM.

9 Criegyet OTMETUTb, YTO NPOLeccyasbHble CTaHAapTbl PACCMOT-
PEeHUs CIIOPOB B MEXAYHapOAHbIX apbuTpaxax, Kak rnpasusio,
OCHOBaHbl Ha aHIT10-CaKCOHCKNX KOHCTPYKLUSX.

0 Cm.: EDF (Services) Ltd v. Romania (ICSID Case Ne ARB/05/13),
ICC Case Ne 6401, Westinghouse and Burns & Roe (USA) v.
National Power Company and the Republic of the Philippines,
Award of 19 December 1991.
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Mexgy Tem npaktuka apouTpaxen nocnegHux neT CBu-
JeTenbCTByeT O TOM, Y4TO JoKasaTb Hanu4ue Koppynuu-
OHHOro hakTopa B COENKe UCKTIOHYMTESIbHO CIOXHO. Tak,
B pykosogctee UN Anti-Corruption Toolkit (2004) oTme4a-
eTcsa ocobas NpMPoAa KOPPYMNLUMOHHBIX AEN, UCXOASA U3 KO-
TOpOM cobsdeHMe BbICOKOrO CTaHAapTa AOKa3blBaHUS,
TpebyoLero, YTo6bl CTOPOHA, 3aaBnALWas 0 Koppynum-
OHHOM XapakTepe chenku, npeacrasuna ybeguTenbHble
JokasaTtenbctea, TPYAHOOOCTMXUMO. Beiclumne ponx-
HOCTHblE NnLa rocygapcTs, BOBMEYEHHbIE B KOPPYMLMOH-
HYI0 OEeATENbHOCTb, 3a4acTyH0 CMOCO6HbLI MPENSATCTBOBATL
NpoBedEeHMIO paccniefoBaHUIA, YHUUTOXATb UIN CKPbIBaTh
JoKa3aTenbCTBa, YTO AenaeT HEBO3MOXHbIM AN Opyron
CTOPOHbI MpefcTaBfeHne BECKMe AokasaTenbcTBa Kop-
pynumu.

VKazaHHbIE CIIOXHOCTM MPUBOAAT K MHEHUIO O Lene-
CO06pa3HOCTU MepeHeceHnst 6peMeHn OoKa3blBaHUA Ha
OTBETYMKA, O6GBUHAEMOro B Koppynuuu'', 4To nmpupact
apbuTpa>KHOW npouefype HECBOWCTBEHHbIE €l YepTbl
WHKBM3MLMOHHOMO NpoLecca.

Mexpy Tem YacTuyHoe nepeHeceHne GpemMeHu JoKasbl-
BaHWsl BO3MOXHO W [axe B HEKOTOPbIX Cry4asx fABnseTcs
onpasfaHHbIM. B pamkax MCcnonb3oBaHus YNoMsiHyTOro
Bbille cTaHgapTa [oKa3blBaHUsl, OCHOBAHHOIO Ha COono-
CTaBfIeHNN JOBOAOB CTOPOH C TOYKM 3PEHUS UX COOTBET-
CTBUSI OENCTBUTENBHOCTN, B NPaKTUKE MEXAYHAapOAHOro
apoutpaxka WMeloTCA npuMepbl NoJo6HOro nepeHoca
6pemMeHn fokasbliBaHus. Tak, B O4HOM M3 fefl, pacCcMoT-
peHHbIX MexayHapogHow ToproBoi nanato B 1983 r.'2,
apouTpaxk cyen oTkas npuvHuunana npeacrasntb Jokasa-
TenbcTBa NPEeAnpUHATLIX UM AEVCTBUIN ONa 3aKN0YeHus
NPUHUMNANom nyenn4Horo KOHTpakTa ¢ lNpasuTenscTBomM
VMpaHa pokasatenbCTBOM HanuMyns KOPPYMNUMOHHOM CO-
CTaBNAOLLEN.

B nto6om cnyyae nogo6HbIA OTXO4 OT CTaHAAPTHOro pac-
npepeneHns 6pemMmeHn JoKa3blBaHNs ABMAETCA onpaBaaH-
HbIM B UCKITHOHUTESbHBLIX CIyYasXx, MNOCKOMbKY 3TO MOXET
NPMBECTU K HEOOOCHOBAHHOWM CCbIIKE HA KOPPYMUMOH-
HOCTb Kak OCHOBaHWe [Ans OCnapuBaHWUs 3aK/YEHHbIX
COEenoK.

" Cm.: Mills K. Corruption and other lllegality in the Formation
and Performance of Contracts and in the Conduct of Arbitration
Relating Thereto. ICCA Congress Series. Ne 11 (Kluwer 2003).
P. 295.

2Cm.: ICC Case Ne 3916 (1983).
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Porsib v ¢hyHKUMM apbuTpaxa B yCTaHOBIEHUN KOPPYILM-
OHHOMO XapaxkTepa CAesKu

B otnuumne oT paHee onucaHHOW cuUTyauuu, Korga ogHa
N3 CTOPOH MPUBOAUT OOBOA O KOPPYMNUUOHHOM Xapak-
Tepe cOenku, B NpakTuke apbuTpaxa pacrnpocTpaHeHbl
cfy4au, Korga 3aknioumBLLME TaKyl COENKY CTOPOHbI He
3anHTEepecoBaHbl B PacKpbITUM NO4O6HOM MHGOPMaLUK.
B aTom cnyyae BO3HMKaET BOMPOC O TOM, Bnpase 1 Oos-
XEH N apbuTpax ycTaHaBnMBaTb M OLEHUBATb OAHHbIN
hakT caMOCTOATESbHO.

C opHOI CTOPOHbI, 3TO MPOTUBOPEUNT MPUHLIMMY COCTS3a-
TENbHOCTY NpoLecca 1 onsTb-Taku HaJEemnseT ero YepTamm
WHKBU3ULIMOHHOCTU. ApBUTPax, KOTOPbIA TPagMLUMOHHO
SIBMSIETCS aNbTepHATUBHBIM FOCYAapPCTBEHHOMY MPaBoCy-
OMI0 MHCTPYMEHTOM pa3peLLeHunst rpaXaaHCKO-NPaBoBbIX
CMOPOB, OCHOBAHHbLIM Ha MPUHLMINE aBTOHOMUM BOJSIU CTO-
POH, HaZensieTcsl NPaBOOXPaHUTENbHBLIMKU YepTamu, KO-
TOpble eMy He MPUCYLLM U NPednuchbiBalOT CTAHOBUTHCS
LOMOSTHUTESIbHBIM UHCTPYMEHTOM 60pb6bI C KOPPYMNLMEN.

C Opyroit CTOpPOHbI, MHOMME WCCleAoBaTeNn rnonaraor,
YTO MOCKOJIbKY KOPPYMUMS SBSIETCS SPKUM MPUMEPOM
HapyLUEHWUsi MEeXZyHapogHOro nyGMYHOro mopsigka, To
B 06513aHHOCTV apBUTPOB BXOAMT OLieHKa MPaBOOTHOLLe-
HUIA CTOPOH Ha MpegMeT MX NPaBOMEPHOCTU. B cBsA3u ¢
3TWUM, €Cnin apBuTpax KOHCTATUPYET KOPPYMLUMOHHOCTL
Takux NPaBOOTHOLLEHUI, TO OH HafensieTcs NpaBoMoYu-
€M MO MPUMEHEHUIO COOTBETCTBYIOLLMX IOPULANHECKUX MO-
CnefCcTBUI NOA Yrpo30i NocneyoLLero otkasa rocygap-
CTBEHHbIX CY[0B B €ro NpUHYAUTENbHOM UCMOSTHEHUU MO
MOTUBY HapyLLUEHWsi Ny6MHHOro nopsaka's.

Mexgy Tem nogo6Hoe pacluvMpeHne maHgarta apéuTpa-
Xa HyXAaeTcs He TONMbKO B CEPbe3HOM OOOCHOBaHWMN B
pamMKax Kaxxaoro KOHKpETHOro pasbuparenbctea 06CTos-
TeNbCTB, KOTOPblE OOSMKHbI ABAATLCA BECOMbIM OCHOBA-
HMEM ANS UHULMUPOBAHUSA apbuTpakeM MCCliefoBaHus
BOMPOCOB HaNM4na KOPPYMUMOHHOW COCTaBMSIOLLENR, HO
N B COOTBETCTBYIOLLEM MpoLeccyasibHOM OMOPMIIEHUN.
Tak, cTaHOapT Hagnexatlen cygebHon npouenypbl Tpe-
6yeT, 4TOOblI apbuTpax yBeOOMWUST CTOPOHbI 06 WUMElD-
LLMXCH Y HEro NOAO3PEHMAX B KOPPYMNLIMOHHOM XapakTepe

MEXAVHAPQAH b}t
IOPUANYECKMI GOPYM
CAHK TEPS

cnopa v npennoxun MM npenctaBUTb OokKa3aTesibCTBa,
onpoeeprawwine Takme npennonoXxeHus.

TecHO cBfi3aH C 3TUM BOMpPoC 06 0683aHHOCTU apbUTPOB
co06LLaTb KOMMETEHTHbIM MPaBOOXPaHUTENbHBLIM Opra-
HaM rocyapcTs O CTaBLUMX UM U3BECTHbIMU (DaKTax Kop-
pynumMM 1 0 TOM, Kakum 06pa3om 3TO COOTHOCUTCS C 6a-
30BbIM NMPUHUUMNOM KOHUAEHLMANBHOCTN apOUTPaXKHOro
pas6upaTtenscTea. 1o obwemy npasuny faHHble BOMPO-
Cbl peLuaktTcs B COOTBETCTBUM C MOSMOXEHUSMU HaLMO-
HanbHOro 3aKoHoAaTeNbCTBa apOUTPOB, KOTOPbIE B 6OSIb-
LUMHCTBE CIly4aeB NpennucbiBaT NPUOPUTET NMyOIINYHBLIX
Lenen 60pbObl C KOPPYNUMEN Haf YacTHbIM MHTEPECOM B
COXpaHeHnn KOHMAEHUMANBHOCTN apOUTPaXKHOro pas-
6uvpaTenbcTBa.

KoppynuMoHHbIN XxapaKTep CAeKU, ABUBLLUENCS
npeameTomMm apo6uTpa)KHOro paséuparenbCcTBa, Kak
OCHOBaHWe AnsA 0TKasa B MPUHYAUTENIbHOM UCTOJHEe-
HUM apOGUTPaXKHOTO peLLeHUst

OcHoBHas npobnemMa OCyLLECTBISEMbIX B HALMOHATbHbIX
rocygapCTBEHHbIX cydax npouedyp ocnapmBaHus nbéo
NpPU3HaHWs 1 NpUBEOEHUS B UCMOSIHEHME apOUTPaXKHbIX
peLleHui 3akrYaeTcs B MOMCKe OTBETA Ha BOMPOC, Ha-
CKOSbKO roCyAapCTBEHHbIE CyAbl CBSI3aHbl BbIBOAAMU ap-
6uTpaxern 06 OTCYTCTBUU KOPPYMNUMOHHOIO 3fiEMEHTa B
PacCMOTPEHHbIX MU CNopax, YTo BbITEKAET U3 NpUHUMNA
HEBO3MOXHOCTU MepecMoTpa apObUTPaxKHOro peLLeHus
no cywiectsy. C gpyro CTOPOHbI, HAUMOHAmNbHbIE Cyabl
CBA3aHbl MO3UTUBHOM 06A3aHHOCTBLIO NpeceKaTb HapyLle-
HUS Ny6MYHOrO Nnopsiika, B TOM 4YuChe NMyTeM oTKasa B
NpU3HaHUM 1 NpuBeAeHUU B UCMONIHEHUE apOUTPaXKHbIX
peLueHun.

Psp rocynapcts npuaepXxvBaeTcst ctaHgapTa MUHUMA Tb-
Horo nepecmoTpa, oTaaBas NPUOPUTET MPUHLIMMY OKOH-
4aTeNbHOCTN apOUTPaXKHbIX PELLEHUI, 38 UCKITIOYEHUEM,
B YaCTHOCTW, Cly4aeB, Korga [oKasaTenbcTBa Hernpaso-
MEPHOCTU OENCTBUI, MOCIYXMBLUMX NPEAMETOM OLIEHKM
B pamkax apbuTpaxHoro pasbupaTesibCTBa, SIBMSIOTCS
HOBbIMU 06CTOATENBCTBAMM U HE MOFIM ObITb NPeacTaB-
NeHbl CTOPOHOM paHee'.

BCm.:nogn.bn.2ctT. V Hbfo—VIopKCKoﬁ KOHBEHLNN O NPU3HaHNN
U PUBE[EHUN B UCTIOSTHEHNE MHOCTPAHHBIX apOUTPaXHBIX pe-
weHmi (1958 r.).
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* B fipakTuke pOCCUVICKNX apbUTPaxHbIX CYLOB MPUMEPOM SiB-
nsietca geno Ne A40-35343/03-69-221 ApbutpaxHoro cyna
r. Mocksbi (cm.: [loctaHoBnenne [pesvgnyma BAC P®
0T 26.10.2004 Ne 3351/04).
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Ho ecTb 1 rocymapctsea, npuaepXxusaroLymecs nNpoTUBO-
MOJIOXHOrO CTaHgapTa MakcuMasibHOro MepecMoTpa, Ko-
TOpbIV UCXOAMT M3 rNaBeHCTBA (PYHKLMU CY[OB MO oXpa-
He ny6nunyHoro nopsigka. CnpaBefnMBOCTU pagy HyXHO
OTMETUTb, YTO B COBPEMEHHLIX YCIOBUSIX B YNCTOM BuAe
MCMONb30BaHMe Takoro CTaHfapTa BCTpeyaeTcsl Peako.
Bce vallle nofgxon v BbIBOAbl FOCYAAPCTB OGYCIOBEHbI
aHanmM3oM OnpeferieHHon CUTyaumm B KOHKPETHOM fiene.

ANennaumMoHHbIN cyg AHMMIMM B 3HAMEHUTOM MOCTaHOB-
neHumn no geny Soleimany v. Soleimany' Bbl4neHun psg,
YCNOBUWIN, HANN4YMe KOTOPbIX HEOBXOAUMO A1 TOro, YTOObI
rocyfapCTBEHHbIN Cyd MOr NepecMOTPETb BbIBOAbI apouT-
paxa:

m NpefcTaBneHme OfHOW W3 CTOPOH AOCTaTOYHOro Mnpu
OTCYTCTBMM OMPOBEPXEHWSI [oKa3aTenbCTBa HEe3aKOH-
HOCTU KOHTpakTa (prima facie evidence);

m aHaNn3 BbIBOLOB apbuUTpaxa OTHOCUTESIbHO 3aKOHHOC-
TV COeNnKu;

B YPOBEHb KOMMNETEHTHOCTU ap6|/|Tpa;

m aHanM3 apobuTpaxKHOW MpoLeaypbl HA NpegMeT UCKIT-
YEeHUST COMHEHWIA B MOMNyYEHUN PELLEHUsI MOCPELACTBOM
noaKyna, MOLLUEHHMYECTBA WM UHBLIX HENMpPaBOMEpPHbIX
OEencTBUN.

B uenom cxoxwuin nogxod O6bil MPOAEMOHCTPUPOBaH U
poccunckmMm apbuTpaxHsiMu cygamu B VHpopmaumoH-
HoMm nucbme lMpesngnyma BAC PO ot 26.02.2013 Ne 156
«O630p MPaKTUKN pacCMOTPeHUs apbuTpaxHbIMU CyAa-
MW Oen O NPUMEHEHUN OrOBOPKWM O NMy6NYHOM MOpsiAKe
Kak OCHOBaHWs 0TKasa B NPU3HaHWW 1 NMPUBELEHUN B UC-
NMOMHEHVE MHOCTPaHHbIX CyAeOHbIX U apOUTPaXKHbIX pe-
weHun» (nanee — O630p). B n. 2 ykazaHHoro O630pa
NPUBOANTCA NPUMEpP, KOrAa MHOCTPaHHbIA apéutpax oT-
Kasancs npusHasaTb 3aKIIHOHYEHHbIV JOroBop KOppymnuu-
OHHbIM, CCbINAsACb Ha TO, YTO OTCYTCTBYET BCTYNMBLLEE B
3aKOHHYIO CUIY peLLeHre KOMMETEHTHOro cyaa o npuene-
YEeHUN K OTBETCTBEHHOCTU 3a COBEpLUEHNE KOPPYMLMOH-
HbIX AENCTBMIA N1ua, 3aK0YMBLLIEr0 JOrOBOP OT UMEHM
poccunckoro npednpusatusa. B xopge paccMoTpeHus 3a-
SIBMIEHNS O MPU3HAHUWN 1 NPYBEAEHUN B UCTIOSTHEHWE VHO-

KPYTTIbIA CTOS / o —
ROUND TABLE OF DISCUSSION

CTPaHHOro apbuTPaKHOro peLLleHnsi POCCUMCKUIA CYL, KOH-
cTaTupoBsar, 4YTo NPUHYAUTENBLHOE ero UCrosiHeHve 6ynet
ABMATLCA HapyLUEHNEeM Ny6sIMYHOro nopsifaka, NocKosbKy
UMeeTCs BCTYNMBLUWIA B 3aKOHHYIO CUITy MPUroBop cypa
obLLeln IpUCOVKUMM O MPUBIEYEHUN FeHepasnbHOro au-
pekTopa pPOCCUINCKOro NPeanpuaTus, 3akmoymBLLIEro [0-
roBOp, K YrofloBHOM OTBETCTBEHHOCTU 3a NMPeCTynseHue,
npegycmoTpeHHoe 4. 3 cT. 204 YK P® (kommepyeckuii
nogkyn).

Mpu 3TOM apbUTPaXHbIN Cyd NpU3Han NPUHYOUTENBHOE
WCMOJTHEHNE MHOCTPAHHOIO apbUTPadKHOrO PeLLEHMUs, KO-
TOpOE MNpepycMaTpuBano B3bICKAHWE HEYCTOMKW MO He-
WCMOSTHEHHOMY KOHTPaKTy, 3aKJIlO4EHHOMY B pe3ynkrare
KOMMEPYECKOro nofkyna yrnosIHOMOYEeHHOro nvua npen-
npuaTUsA, NpoTMBOpeYaLLiMM ny6nmyHomMy nopsigky Poc-
cuinckon degepauunu.

Koppynuus B pamkax ap6uTpaxHOro
pa3buparenbcTBa

06 akTyanbHOCTU OaHHOW Mpo6nemMbl CBMOETENbCTBYET
npuHsaTue B 2003 r. JononHutensHoro npotokona k KoH-
BeHUmn CoseTta EBponbl 06 yrofioBHOW OTBETCTBEHHOCTHU
3a KOppynuuio'®, KoTopbIi MPU3BaH KPUMUHANU3NPOBaTb
aKTVBHbBIA W NACCVBHbBIA NMOAKYN apOUTPOB 1 NMPUCHKHBIX
3aceparenen, COBepLUEHHble B pamkax apouTpa)KHOro
(TpeTeiickoro) pasbupartenscTea.

B kayecTBe akTMBHOro nogkyna (gadv B3sATku) [NpoTo-
KOJIOM paccMaTpuBaloTcs obellaHue, NpeanoXxeHme unm
npefocTaBneHe Kakum-nméo nuuoM MpsMO WU KOC-
BEHHO Kakoro-imbéo HernpaBOMEPHOro npenmyLlecTsa
noboMy M3 TpeTenckux cygen (apbuTpoB) OnAs camoro
nvua nnu nboro UHOro nuua, ¢ TeM 4Tobbl OHO COBEp-
LINO OENCTBUA UNN BO3OEPXanocb OT UX COBEPLUEHUs
NPV OCYLLECTBMEHNU CBOUX (DYHKLMIA, Korga a1o caenaHo
npegHamMepeHHo.

Ecnu gBa anemeHTa coctaBa, HeoOXoouMble ONsi KBa-
npuKaumMm OesHUA B KadecTBe aKTUBHOMO MOAKy-
na apbuTpoB, OOCTAaTOYHO O4YEBUOHbI — 3TO YMbICESN
(kak cyGbeKkTMBHas CTOpPOHA), obellaHne, npensioxeHne
NN NpefocTaBfieHne HEeNpaBOMEPHOro MNpenMyLLecTsa

15 Cm.: [1999] Q.B. 785.
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6 Poceusi [JornonHUTENbHBIVI MPOTOKO/ rognucana, Ho He patu-
uymposarna.
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(kak 0OBEKT), TO TPETUI SNEMEHT COCTaBa NPecTynneHns
(Cy6beKT) HyXAaeTcs B YyTOYHEHWM, MOCKONbKY NpoTokon
He orpaHn4MBaeT NIMYHOCTbL LA, OCYLLIECTBIAIOLLIErO aK-
TUBHbBIN MNOAKYM apouTpa, NULLL CTOPOHaMU apoUTPaXKHO-
ro paséuparenscrsa, npegronaras, 4To UM MOXeT ObITb
no6oe 3anHTepecoBaHHoe NnLo.

B kadecTBe maccumBHOro nogkyna (nomy4eHve B3ATKM)
MpoTtokon paccmatpueaet (1) ucnpatumeaHvie Unm nony-
YeHre apbUTPOM Kakoro-nmbo HenmpaBoOMEPHOro A4St HEro
npenMyLLecTBa, (2) NpuHATUE NpeanoxeHus nuéo obe-
LLIaH1sA Takoro NpenmyLLIecTBa, C TeM 4To6bl 3TOT apouTp
CoBepLUNA AEVCTBMSA MM BO3AEPXKancs oT UX coBepLue-
HMS NPY OCYLLIECTBNEHUN ero YHKLMIA, Korga 3To caena-
HO NMpegHaMepeHHo.

B Poccuiickon ®depgepaLimu, rae YNCno TpeTeNCKuX cynos
NpeBbILLIAET NOMTOPbI ThICAYN 1 BOSbLUASA YACTb U3 HUX HE
COOTBETCTBYET MUHUMASIbHBbIM CTaHAapTaM He3aBUCUMO-
CTN, 6eCnpUCTPaCTHOCTU N 3aKOHHOCTN, KpUMUHaNN3aLus
aKTMBHOIO M MaCCUBHOro NogKyna apobuTpos, hanbcndu-
KaLusa CTOpoHaMm JokKasaTeflbCTB B pamMKax TPETENCKOro
pasbuparensctsa v danscudunkauma apbutpamm petue-
HWUIA (B TOM 4MCNEe MOBCEMECTHOW MPaKTUKM BbIHECEHUS
TPETENCKMX PELUEHUIA 3aJHUM YUCIIOM) HEPEOKO UMEIOT
MeCTO.

OZHOBPEMEHHO C 3TUM HYXOAKTCs B KOHKPETU3aLuu U
Haznexallem co6oaeHN B NPAKTUKE MEXAYHaPOAHbIX
apbuTpaxen M BHYTPEHHUX CYOOB MpaBuiia packpbiTus
MHbopMaLMK O KOHGIIMKTE MHTePEeCcOoB, KOTOpble Npu3Ba-
Hbl UrpaTb B TOM YWCIie POJib 3alyuTbl OT HEOOGOCHOBaH-
HbIX OGBUHEHUIA apBUTPOB B KOPPYMNLIK C LiENbo AUCKpe-
OUTVPOBATH BbIHECEHHOE apOUTPaXHOE PeLLEeHME.

B ynomuHaBwemcs Bbiwe O630pe chopMmnpoBaHsl 6a-
30Bble NpoLueccyasibHble CTaHAapThbl, CBA3aHHbIE C pac-
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KpbITUEM apbuTpamu MHopMaLMmM O HaNUYUN NOTEH-
LManbHOro U peanbHOro KOHIMKTa MHTEpPecoB. Tak,
M3BELLEHME apOUTPOM CTOPOH O TOM, YTO B Te4veHue
nocnegHUx TPex NeT OH TpuXabl N36upancs KoMnaHm-
el B kKayecTBe apbuTpa no Apyrum cropam, He CBA3aH-
HbIM C BEOYLLUUMCS apbuTpaxHbIM pas3bupaTenbCTBOM,
M 0TKa3 Apyrov CTOPOHbI OT 3a4eACTBOBAHUS NpoLeay-
pbl OTBOOA TaKOro apbutpa nuwiatoT ee BrnocneacTeum
npasa CCbl1aTbCA Ha HanMyne KOHpMKTa MHTEpecoB
M HapyLUeHWe TEM caMbIM MPUHLUMNOB HE3ABUCUMOCTU
n 6ecnpucTpacTHOCTU apbUTpaxHOro pasbdupaTesb-
ctea'’.

B mpyrom cnyyae, HanpoTuB, apOuUTpaXKHbI cyn ykasarn,
YTO BbIHECEHWE peLleHust apbuTpoM, KOTOPbI ABNSETCH
MEHE[KEPOM, OUPEKTOPOM WM YfIEHOM Habnoaartesb-
HOro coBeTa WM 06nafaeT CXOXUMU MOJTHOMOYUSIMMU,
NO3BONAIOLLMMN BMUSATL HA OENCTBUSA OOHOW U3 CTOPOH,
ABnsieTCA 6€3yCNOBHbLIM OCHOBAHMEM OJ151 0TKa3a B NPVHY-
OUTENIbHOM UCMOJSTHEHNN apObUTPaXKHOrO PELLEeHNs BBUOY
HapyLLeHusa yHOaMeHTasbHbIX MPUHLIMMNOB HE32BUCUMO-
CTM 1 6ecnpucTpacTHOCTN apbUTPOB NPU PacCMOTPEHNN
CMOpOB, KOTOpble BXOOAT B OCHOBY MpoOLEeccyanibHOro
MeXAyHapoAHOro Ny6amnYHOro nopsigka M nosTomy nog-
nexar 6e3ycnoBHom 3awmute’s,

MogBoasa wTOr, XO4eTcs OTMETUTb, YTO MpobremaTuka
KOPPYMNUUOHHOCTU B pamKax apobutpaxHoro pasbéupa-
TeNbCTBa B PasfivyHbIX ee NposiBNeHusxX TpebyeT cepbes-
HOro OCMbICfIeHUs. B cBA3M C 3TMM NpoBedeHne Kpyrinoro
ctona «[lepeceyeHne 4aCTHOrO KOMMEPYECKOro apout-
paxa W1 YrosioBHOrO npasa pasfiMyHbIX CTPaH: BOMPOCHI
YrOMOBHbIX HapyLUEHUA B Xofe apbuTpakHbIX pasbupa-
TensctB» B pamkax lll MeTtepbyprckoro MexayHapogHo-
ro KOpugnyeckoro dopyma HauenvmBaeT Ha NIOJOTBOP-
Hoe npodheccnoHanbHoe 06CYyXAEeHWEe MOCTaBEeHHbIX
BOMPOCOB.

7Cm.: n. 11 O630pa.
8 Cm.: n. 12 O630pa.
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MpI Oyzem OJiarolapHbI BaM IO KOHITA CBOEM K311 1.

ExxerogHo B Poccum y AByxcoT AaaLaTii ThiCAY YerioBeK ODHapYXMBAIOT Pak YETBEPTOM CTEeneHW.
DTOT AMarHo3 o3HayvaeT TOSbKO OAHO — CMepTh. Bpaum B aToM ciyyvae BeccunbHbl [ToMoYs TakiM 6OsbHbIM

MOIYT TOJIbKO XOCMUChI. 3ﬂ,er YMUPAKOLLIMM JTKOJAM obecneunsaioT MOSHOLUEHHbIN YXO4 1 CO34akoT YenoBeYe-
CKMne yCmoBUA XN3HN — [OCTOMHOWM XM3HW JO CaMOro KoHLa.

[Nomoras XOCMMCaM™, Bbl MOXETE MPOABNTE MUIocepane 1 obnerynTs YHaCTb TEX, KTO YXe& HE B ChITax
nomovb cebe cam. I_loaepre, OHN 6>/,£L\/T MPpV3HATENbHbI BaM XOTA Obl 3a TO, 4TO Bbl O HMNX €LUE NMOMHUTE.

Y3HaiTe 6onblUe O XOCTMCHOM LBVXKeHM Ha carnte www.hospice.ru

peknama
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TOYKA 3PEHUA / POINT OF VIEW

MHuorue npasoBble Npo6neMbl B COBPEMEHHOM
MUpE CBA3aHbI C [eATENIbHOCTbI0 HALHALMOHANIbHBIX
PerynsaTopos, OAHUM 13 KOTOpbIX fBnsetcs BTO.
Mbl nobecefoBanu ¢ BegyLLyMu cneyuanmctamu
no npasy BTO mexxayHapoaHON t0pUANYECKON
upmbl White & Case LLP B pamkax npoBogMMOro
MK CeMUHapa Ha Temy «Poccus n BcemmpHas
TOProBas OpraHun3aLms: BO3MOXXHOCTU U TPYAHOCTH
AN19 POCCUIACKUX U MEXAYHAPOLHbIX KOMMAHU».
Wecp-penakTop xypHana «3AKOH»

Bnagumup Pymak nonbitancs BbIiCHUTb, KAKOBbI
npaswunia urpbl B npasosom nose BTO.

Many legal problems in the modern world are
closely connected with international regulatory
bodies. The WTQO is one of them. We interviewed
White & Case WTO law experts about the rules
of the WTO during a seminar on “Russia and

the World Trade Organization: Opportunities

and Challenges for Russian and Multinational
Companies”.

B MHTEpBLIO NPUHMMANM Y4aCTHE:
Interviewed persons:

[3Bug XapTpuax, cTapLumiti COBeTHIUK no Bonpocam BTO XeHeBckoro oguca
White & Case. Okon4un yHusepcuteT Okcdopaa (Benmkobputanus), umeet
CTeneHb MarucTp rymaHnuTapHbIx Hayk. [1o npuxona B White & Case [Jasug B
Te4eHMe BOCbMIU NIET 3aHNMan A0MKHOCTb MUpeKTopa noppasfeneHus BTO
no TOProBae ycnyramu, ABnsncs rnasHbimM nuiom B Cekpetapuate BTO, oT-
BETCTBEHHbIM 32 3aK/H04EHNE 1 OCYLLEeCTBNEHNE [eHepanbHOro cornatleHns
Mo TOproene ycnyramu.

David Hartridge, senior WTO counselor in the Geneva office of White & Case.
David graduated from Oxford University (MA), United Kingdom. Prior to joining
White & Case, he served for eight years as Director of the WTQ’s Trade in
Services Division and carried principal responsibility in the WTO Secretariat
for the completion and implementation of the General Agreement on Trade in
Services (GATS).
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Cackus Curep, cTaplumit 0pUCT NPAKTUKU N0 MEXAYHAPOLHON TOProBre,
pa6oTaeT B eHeBCKOM ocpuce White & Case. OkoH4nna MIOHXEHCKUIA YHI-
BepcuTeT (fepmaHns) u [ONyLeHa K IPUANYECKON NPakTuke B fepMaHuu.
[lo npuxopna B White & Case 6bina, NOMUMO NpOYero, CTaxepom otgena BTO
noconbcTBa lepmannin B XKeHese.

Saskia Seeger, senior associate in the International Trade Group, works in
the Geneva office of White & Case. Saskia graduated from the university of
Munich, Germany, and is qualified as an attorney in Germany. Prior to joining
White & Case Saskia worked, among others, as a trainee in the WTO unit of the
German Mission in Geneva.
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VHAPQAHBIT

MEXK A
IOPUANYECKMI GOPYM
c TED

POCCUW HE CIEQYET AYMATb, 4TO Y
HEE KAK'Y HOBOI'O HJIEHA BTO ECTb ELLIE
KAKOW-TO CPOK A4J14 TOr0, Y4TObbI
[MPNBbIKHYTb K MPABUJ1AM

IT WOULD BE WRONG FOR RUSSIA TO ASSUME
THAT AS A NEW WTO MEMBER IT HAS SOME
TIME TO GET USED TO THE RULES

Woxait BaitcGyp, COBETHIK NPAKTKI NO MeXAYHapOAHO TOPrOBNe, padoTa-
eT B BALWMHITOHCKOM ochuce White & Case. OKOHYMA OPUANYECKNIA (akyb-
Tet Tyneitnckoro yHusepcuTeta (CLUA). lo npuxopa B White & Case WNoxaii B
TeYeHUe YeTbIPeX JIET 3aHUMa JOMKHOCTb OPUCTA B MEXAYHAPOLHO KOpU-
ANYeCKON hupme B BalUMHITOHE, a TakXKe BHELITATHOrO NOMOLLHMKA CyabM
OxpyxHoro cyaa GLLUA no BocTtoyHoMy OKpyry LwiTtaTa Jlynsnana.

Yohai Baisburd, counsel in the International Trade Group, is resident in the
Washington, DC office of White & Case. Yohai graduated from Tulane Law
School, United States. Prior to joining White & Case, he spent four years as
an associate at an international law firm in Washington, DC and worked as a
judicial extern for a US District Court Judge for the Eastern District of Louisiana.
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Haranbs batopoBa, topucT MOCKOBCKOrO ocbuca, creuuanuaupyrowmincs no
BOMPOCAM KOpnopaTuBHoOro npasa 1 npasa BTO. OKoH4uNa topuanyeckni ta-
KymnbTeT ApocnaBckoro rocyAaapcTBeHHOro yHuBepcuTeta (Poccus), yqunacs B
YHusepcutete Maactpuxta (Hugepnangbl) u B LieHTpanbHo-EBponeickom yHu-
sepcuteTe (Benrpus). o npuxona B White & Case Hatanbsi npoxoguna npak-
TUKY B topnamyeckom otaene GekpeTapuara wta6-keaptupbl BTO 1 B Mexay-
HapOAHON HOPUANYECKON KOMMNaHNK B JTOHA0HE.

Natalia Bayurova, associate in the Moscow office of White & Case focusing on
corporate and WTO law. Natalia graduated from the Yaroslavl State University
(Russia) and studied at the Maastricht University (Netherlands) and Central
European University (Hungary). Prior to joining White&Case Natalia worked as
an intern with the Legal Affairs Division of the WTO and an international law firm
based in London.
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— In Russia many people are puzzled by the fact of
our country’s joining the World Trade Organization,
which raises many concerns, in particular, why did we
have to do it in the first place? | would like to know
your opinion: what specific advantages does private
business receive from Russia’s joining the WTO?

Y. Baisburd: The international trading system is a rules-
based system. The rules are the WTO agreements. They
cover a whole host of topics, including, the movement of
goods across borders, providing services across borders,
intellectual property rights, certain investment measures,
dumping and subsidy rules.

Russia was the last major economy to be outside that
rules-based system, and by joining the system it is able
to take advantage of the rules in a way that it could
not do when it was outside. For example, a few years
ago China brought an antidumping investigation over
what is called GOES — Grain-Oriented Electrical Steel
imported from Russia and the United States. However,
this investigation was not done according to the WTO
rules.

As a WTO member, the United States was able to
challenge China’s WTO-inconsistent investigation
through WTO dispute settlement. The United States
won the case. Meanwhile Russia, which was a target
of the very same investigation, was not a member of
the WTO at the time, and thus had no recourse. Russia
could not invoke the dispute-settlement process at the
WTO to challenge China’s actions. | think this is a very
concrete example of the types of benefits that Russia
will now enjoy after entering the international rules-
based trading system. Entry into the WTO ensures that
other countries play by the same rules with respect to
Russian exports.

D. Hartridge: | would like to add that there are two major
aspects in which WTO membership confers benefits. The
first Yohai has talked about: it guarantees access to foreign
markets, and it provides Russia with the means to defend
itself against discrimination or illegal restrictions in foreign
markets.

The second great benefit for business, which has nothing
to do with foreign markets, is the domestic aspect.
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— B Poccum mHOrve HegoymesalroT o nosogy camo-
ro dakTa BCTynNeHUs Hawero rocyaapctsa Bo Bce-
MWUPHYIO TOProBYyl0 OpraHM3aumio, U B CBA3U C 3TUM
BO3HMKaeT MHOro BOMpocoB. B uyacTHocTu, 3ayem
9TO HYXHO? XoTenocb 6bl y3HaTb Balle MHEHUe: Ka-
Kue KOHKPeTHO MIoChl Nosly4yaeT YacTHbIN 6GM3HeC oT
BCTynneHus rocyaapctsa B BTO?

M. Bac6ypa: BcemmnpHas Toprosas cucTemMa OCHOBaHa
Ha onpefeneHHbIX npasunax, KoTopble NponucaHsl B Co-
rnaweHnsax BcemupHon TOprosor opraHusaumu. ITn
npasuiia oxsaTbIBAKOT LeEnbIA pag BOMNPOCOB, B TOM YUC-
ne [OBWXeHWe TOBapOB 4Yepes rpaHuly, TpaHcrpaHuyHoe
npefocTasneHve ycnyr, npasa Ha WHTENEKTyasnbHYyo
COBCTBEHHOCTb, HEKOTOPbIE BUAbI MHBECTULMOHHOW fes-
TeNbHOCTW, Npasusa o AeMIUHre u cyecuamnsx.

Poccus octaBanack nocnefHern KpynHom CTpaHomn, kotopas
He BXogwna B JaHHyI0 cucTemy, BcTynneHne B BTO paet
Poccun BO3MOXHOCTL BOCNONbL30BaTLES MNpasunamy faH-
HON CUCTEMbI, KOTOPbIMX OHa He MOrfia BOCMONbL30BaThLCH
paHbLUe. Hanpumep, HecKonbKo neT Hasa Kutan nposoaun
aHTUOEMMUHIoOBOE paccnefoBaHne KacaTeSlbHO TEKCTypu-
poBaHHbIX anekTpocTanen n3 Poccun n CLUA. S1o paccne-
JoBaHvie 6b110 NPOBEAEHO B HapyLueHve npasun BTO.

Kak unen BTO CLLIA mornu ero ocnopuTb B pamMkax cyLLe-
cteytowmx B BTO npouenyp paspeLueHus cnopos. Ltatbl
BblMrpanu geno. B 1o Bpemsi kak Poccus, npoTnB KOTOpom
6bIS10 TaKXXe HanpasneHo faHHoe paccnefosaHne, Ha ToT
MOMEHT He siBnsAnack 4neHom BTO n He morna o6xano-
BaTb paccrefoBaHve B opraHax no paspeLLeHnio crnopos
BTO. 4 cuuTato, 3TOT crnyyai No3BonseT 0CO3HaTb Te Nnpe-
MMyLLeCTBa, KOTopble nosisunucb y Poccun nocne npwu-
COeNHEHNA K MeXAyHapOo[HOM TOProBon opraHu3auumu,
OCHOBaHHOW Ha onpeferieHHbIX npasunax. BecTynneHune
Poccun B BTO paeT rapaHTuio Toro, 4To Apyrve cTpaHbl
OyaoyT NpUAEPXMBATLCS TAKUX Xe NpaBui Mo OTHOLLEHUIO
K POCCUNCKOMY 3KCMOPTY.

0. Xaptpupx: 7 6bl x0Ten cgenaTb OOMNOMHEHWE: ecTb
OBa KIHOYEBbIX acnekTa, XapakTepusyLwmnx npenmyLie-
cTea oT BcTynneHna B BTO. O nepsom rosopun Moxai —
3TO rapaHTUPOBaHHbIA OOCTYN K 3apyO6exXHbIM pbIHKaMm
1 cnoco6am 3aLuTbl OT AUCKPUMUHALUKN NN OT HE3aKOH-
HbIX OFPaHNYEeHNAN Ha MHOCTPAaHHbIX PbIHKAX.

Ewe ogHO cepbe3Hoe npeumyLLecTBO Afs 6usHeca, KoTo-
po€e HUKaK He CBA3aHO C MHOCTPaHHbIMU pPbIHKAMU, — 3TO
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Membership provides predictability and stability in trade
policy, and in government policy. The Russian government
has accepted this body of rules, and it is bound by those
rules. Thus, Russian business and foreign investors
in Russia know that they can depend on the adopted
agreements. In my view, Russia’s economy will benefit
greatly from these new conditions and from participation in
foreign competition.

— There was another issue discussed during the
process of ratification of Russia’s accession to the
WTO. Every country has its own ordre public, its
own interests which it protects. You have probably
heard that the Russian authorities often impose
various restrictions on the importation of goods. The
restrictions on genetically modified products could
serve as a quite clear example. Our requirements
might differ from the requirements that exist in the
world market. So the question is whether the WTO
rules are violated if they contradict the requirements
established by national law? How can this conflict
be resolved? Perhaps other states faced similar
situations.

S. Seeger: There are two WTO agreements in these
areas, the Agreement on Technical Barriers to Trade
(TBT Agreement) and the Agreement on Sanitary and
Phytosanitary Measures (SPS Agreement), which cover
technical regulations, standards, testing, and sanitary
measures protecting human, animal and plant life. These
agreements do not prevent a country from adopting its
own regulations. The sovereign right of a WTO member
to regulate and achieve legitimate policy objectives is
guaranteed. But when setting regulations, any country,
including Russia, must respect the relevant agreements.
For example, discrimination between foreign and domestic
goods is prohibited, and regulatory measures may not
create unnecessary obstacles to trade and must have a
scientific basis.

Y.B.: A government is free to regulate as it sees fit so
long as it abides by those general principles and rules that
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BNUsiHME YneHcTBa B BTO Ha cuTyauuto BHYTpU CTpaHsbl.
YneHcTtBo B BTO o6ecnevmBaeT NpeackasyemocTb U cTa-
OUNBHOCTL FOCyAapCTBEHHOW TOProBov NonuTUkK. Poccusa
patuduumpoBana OaHHbIA CBOA MPaBWil U MpUHANa Ha
cebs 0653aTeNnbCTBA MO UX COBMIOAEHMIO, TaKUM 06pa3omM,
POCCUIACKME KOMMEPHECKME CTPYKTYPbl U MHOCTPaHHbIE
WHBECTOPLI B POCCUM 3HAKOT, YTO MOTYT nonaraTbCs Ha 3Tu
JOroBOPEHHOCTU. 1 cuMTalo, YTO POCCUIACKast SKOHOMMKA
MOMY4UT OrPOMHYHO NMOMb3Y OT COGOAEHUSA HOBbIX YCIIOBUI
N OT y4acCTusl B KOHKYPEHLIMN C MHOCTPaHHbLIM GU3HECOM.

— MNpwn paccmoTpeHnn Bonpoca o patuchmkaumm npo-
Tokonos BcTynneHus Poccum B BTO o6cyxpanach
cnegytouias npoénema. Y Kaxpaoro rocyaapcrtsa
CBOW Ny6ANYHbIN NOPSAOK, CBOU MHTEPECHI, KOTOpbIe
OHO oTcTtamMBaeT. HaBepHsika Bbl Cnbiianu, 4To poc-
CUICKME BNacTU OYeHb 4YacTo HanarawT pasfiuyHble
orpaHu4yeHusi Ha BBO3 TOW UM UHOW NpoayKuuK. [loc-
TaTOYHO SAPKUM NpUMep — OrpaHuyYeHusi, CB3aHHbIe
C reHHo-moauduMUMpoBaHHbIMKU npoayKTamu. Haim
Tpe6oBaHUsA U Tpe6oBaHUs, KOTOPbIE CYLLECTBYIOT Ha
MWUPOBOM pPbIHKE, MOryT pa3nuyatbes. I 3gech BCTa-
€T BOMpocC, a He 6yayT N HapylwaTbcsl Tpe6oBaHus,
KOTOpble 3as5ioxeHbl B npasunax BTO, B cny4yae unx
npoTMBOpeYMs TPe6OBaHUAM HAaLMOHANbHOIO 3aKo-
HopaTenbcTBa. Kak paspeluaTtb 3TOT KOHhANKT? Bo3s-
MOXXHO, TaKue NnpuMepbl 6b1IM B APYruX rocyaapcTeax.

C. Curep: CyllecTByeT [jBa crneumanbHbIX cornalleHust B
JaHHon cchepe — CornalleHne no TexHu4eckum bapbe-
pam B Toproene (TBT Agreement) n CornatwueHune no npu-
MEHEHWIO CaHWUTAapHbLIX W (UTOCAHUTapHbLIX HopM (SPS
Agreement). OHN KacalTCA TEXHWYECKUX MOSIOXKEHUA W©
CTaHJapToB, TECTMPOBAHUSA, @ TAKXXe CaHUTAPHbIX Mep, Ha-
npaBfieHHbIX Ha OXPaHy XXM3HW 1 300POBbA YENOBEKA, pac-
TEHUIA UNN XMBOTHbIX. ITW COrMalLeHns He NPensTCTBYOT
rocynapcTBy yCTaHaBNMBATL COOCTBEHHOE PEryNMPOBaHue.
CyBepeHHoe MpaBo CTpaHbl — yyacTHUUpl BTO Ha BHyT-
peHHee perynupoBaHve M JOCTUXEHVE 3aKOHHbIX Lenewn
CBOEN NONuUTUKK rapaHTvpoBaHo. OfgHako, ycTaHaenmneas
BHYTPEHHWe npasuna, nobdas cTpaHa, B ToM Yuncne Poceus,
06513aHa cobnogatb COOTBETCTBYOLLME cornalleHus. Ha-
npumep, AUCKPYMUHALMS UMMOPTHbLIX TOBAPOB MO CPaBHe-
HUIO C OTe4ECTBEHHbIMM 3anpeLLeHa, a Mepbl perynmposa-
HUS He MOryT co3faBaTb HeOOOCHOBAHHbIE MPEnsATCTBUA
ZNs TOProBAY U JOSKHbI ObITh HAYYHO NMOATBEPXKAEHDI.

N.B.: MpaBuTEenbCTBO MOXET OCYLLECTBNATL Perynmpo-
BaHWe TaK, Kak CHMTAET HYXHbIM, NPV 3TOM HEU3MEHHO
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Saskia has mentioned. So, you are free to do whatever you
think is in the interest of your country to achieve legitimate
policy goals, as long as there is a scientific basis for taking
the action and those actions do not discriminate against
one country versus another country. There are many rules
and principles, but those are the two fundamental ones.

— | will explain why | asked this question. It raises the
problem of the enforceability of the decisions of the
WTO’s supranational dispute resolution bodies which
may contradict domestic rules. It is clear that Russia
has signed the protocol and agreed to some extent
(with some reservations) with the WTO rules. But at
the same time it said that Russia did not review the
constitutionality of the Marrakesh Agreement itself,
but only the protocol on accession thereto. The rules
set out in the Marrakesh Agreement might not have
been considered by the Russian legislator who took
the decision to ratify the protocols. This can lead to
potential conflicts.

If we draw some analogies with other supranational
regulators and jurisdictional authorities, we see some
problems with the enforcement of the decisions of the
European Court of Human Rights. What if the state
refuses to implement the decisions of the WTO’s
supranational dispute resolution bodies? How in this
case you ensure their enforceability?

Y.B.: Well, | would not say that it is OK not to implement
decisions. The WTO dispute settlement mechanism,
which my colleagues can talk about in greater detail,
is binding on WTO Members. But the decisions that
come out, the panel or Appellate Body rulings, are
not automatically implemented at the domestic level.
Their application under domestic law depends on the
legislation of each state.

I will give you a very concrete example with respect
to genetically modified organisms (GMO) which you
have mentioned earlier. The European Union passed
regulations that did not permit the importation of GMO food
products into the EU. Those measures were challenged
by the United States, among others. The European
measures were found to violate the WTO agreements,
but the EU did not change its regulations; it decided not
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MEXAYHAPOQAH I
IOPUANYECKMI GOPYM

cobnogasi OCHOBHble npuHUMnbl 1 npasuna, O KOTOPbIX
ckazana Cackusa. To ecTb Bbl MOXETE fAenatb BCE, HYTO
B MHTepecax BaLlero rocynapcrea U Crny>XmuTt OCTUXEHUIO
3aKOHHbIX MOSIMTUYECKUX Lienen, npun ycnosuun, 4to BaLln
OenCcTBmUS UMeT Hay4HOe 060CHOBaHME N He ONCKpKU-
MUWHUPYIOT OOHWM rocygapctea no cpaBHEHUIO C OpyrnmMun.
CyLLl,eCTByeT MHOro npaswun 1 npuHUMNOB, HO 3TN ABa fB-
NATCA OCHOBHbIMU.

— §1 3apgan 3TOT BOMPOC MOTOMY, YTO CyLlecTByeT
npo6nema UCMOSHMMOCTU pPELUEeHUA HapgHaLMoHalb-
HbIX OpraHoB, €C/AN 3TU pelueHUsi npoTusopeyar
BHYTpeHHUM npasunam. Poccus, nognucas [lpoTo-
KON O NpUCcoefuHEeHNU, NPUHANa B HEKOTOPOM cTene-
Hu (c oroBopkamu) npasuna BTO. Ho B To xe Bpems
crnpaseasMBO oTMeYeHo, 4YTo Poccusa patucpuumposa-
na He camo MappakeLucKoe cornaiiueHue, a uLb Npo-
TOKOJ O NpUcoeAVHEHUMN K HEMY, U NpaBuna, ycTaHoB-
JNIeHHble 3TUM corfnalleHuemM, MOrfv BbinacTb U3 Nons
3peHus POCCUNCKOro 3akoHopaTtensl, KOTOpbli Mnpwu-
HUMan pelueHue o patudmkaumm nportokona. B pe-
3ynbTaTe Ha NPaKTUKe MOryT BO3HUKaTb KOHOIMKTbI.

Ecnu npoBoguTh Kakue-TO aHanorum ¢ Apyrumu Hag-
HaUMOHAaNbHbIMU pPerynsitTopaMmm U HOPUCAUKLNOHHbI-
MU opraHaMu, TO MOXHO BCMOMHMUTb O npo6ryemax
ucrnonHumocTn peweHun ECMY. Yto penatb, ecnu
rocyapcTBO OTKaXKeTCs UCMOJIHATb PEeLUeHUs HajHa-
LMOHaJIbHbIX OPraHOB MO pa3peLLUeHUIo CMOPOB B paM-
kax BTO? Kak B Takom cny4ae o6ecneymsarb UX UC-
nosiHeHue?

N.B.: 9 6bl He ckasan, YTO He UCMOMHSATL peLueHusa op-
raHoB MO paspeLleHuO CMOpOoB ABNSETCA HOpPMarnbHOM
npaktukon. MexaHuam BTO no yperynupoBaHuio cro-
poB, 0O KOTOpPOM 605ee Noapo6HO MOryT pacckasaTb Mou
Konnern, sBnseTca obs3aTensHbiM ans vneHos BTO. Ho
BbIHECEHHbIE peLLeHUs (TPETENCKON rpynmbl U anenns-
LIMOHHOrO OpraHa) He MPUMEHSIOTCA aBTOMaTUYeCKM Ha
HaUMOHaNbHOM YPOBHE, X NPUMEHEHWe 3aBUCUT OT 3a-
KOHOOAaTeNbCTBa TOM U MHOW CTPaHbI.

7 npmeegy npumep npo TMO, o koTopom Bbl yxe ynomu-
Hanu. EBpocoto3 NpuHAN NonoXeHus, BBOAALLME 3arnpeT
Ha Beo3 B EC npopykTtoB, copepxawimx TMO. OaHHble
Mepbl 6bInN OCnopeHbl, B 4acTHocTw, CLLA. B pesynbraTe
Mepbl 6blNM NPU3HaHbl HapyLleHnem cornawenuni BTO,
Ho EC He n3MeHMn CBOMX MOMIOXEHWN, OTKasaBLUUCh OT
CO6NIOAEHUS PELLEHNS OPraHoB MO paspeLLeHnio CropoB
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to comply with the WTO decision. As a consequence, the
enforcement mechanism, if you will, was that the United
States was able to put tariffs on goods from the European
Union entering the United States, as compensation.
So the enforcement mechanism is one where under
the WTO dispute settlement agreement a country that
does not comply with the decision can open itself up to
retaliation, and the other country who won the case can
impose appropriate measures to receive compensation.

D.H.: Just a few additional points. The European Union
lost that WTO case on genetically modified beef because
it did not have sufficient scientific evidence. It lost on the
scientific aspect. The WTO itself has no enforcement
mechanism at all. The enforcement of decisions is by other
members applying sanctions to compensate for the injury
done to them.
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BTO. B pe3ynbrate 6bi1 3a4eCTBOBaH MEXaHWU3M UCMOSI-
HeHus pelteHunin, n CLLA nmenn BO3MOXHOCTb B Ka4eCcTBe
KOMMEeHcauun yCTaHOBUTb MOLUMMHBLI HA TOBapbl, BBO3U-
Mble n3 EC. To ecTb hakTU4eckm MexaHu3M UCMONHEHUS
peLLeHnI 3aKnYaeTes B TOM, YTO eCNN Kakoe-nNnbo rocy-
0apCTBO HE UCMOSHAET peLLeHNe, OHO MOXET CTONKHYTb-
Csl C OTBETHbIMU [OEUCTBMAMU — [pYyroe rocyoapcTso,
KOTOPOE BbIUFPANo Aefo, MOXET NPUHATb COOTBETCTBY!O-
e Mepbl B Ka4eCTBE KOMMNeHcauun.

A.X.: {1 661 xoTen go6asuTb Napy crnos. EBpocoto3 npowur-
pan geno o reHeTuyeckn MOaMMULMPOBAHHOW roBaauHe
13-3a OTCYTCTBUS AOCTATOYHbIX HAYYHbIX 4OKa3aTesbCTB.
B BTO B0o06LLEe HET MEXaHU3MA, NPUHYXAALLIEro UCMOoS-
HATb peLUeHus OpraHoB Mo paspeLUeHnto cnopos. Ha uc-
NoSIHEHWE BIIUSIET TOMbKO NPUMEHEHNE ApYyrMMu YieHamm
BTO caHKUMin C Lenbio KOMMeHcaumm HaHEeCEHHOro UM
Bpeda.
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In a few countries, WTO decisions are directly
applicable. They become law. Chile is such a case.
The decision of a panel or the Appellate Body is directly
applied in Chilean law, though in most countries that is
not the case.

In summary, if the injured country takes no action,
nothing will happen. Thus, in the case we mentioned, if
the USA had done nothing, the decision would not have
been enforced.

N. Bayurova: This specific example serves as a good
illustration of the mechanism of implementation of the WTO
dispute settlement bodies’ rulings. The EU prevented the
US from the opportunities to sell genetically modified beef
on the European market and thereby caused significant
losses for US businesses. Although the US won the WTO
case, the EU did not withdraw the measures despite the
panel's recommendations, and American genetically
modified meat still cannot be sold there. What could the
US do in this case?

Under WTO law, the US raised tariffs on certain European
goods by the margin equivalent to the losses the US
industry suffered as a result of the WTO-inconsistent
measures imposed by the EU. Under the general rule,
the WTO law prohibits raising import tariffs above the
“bound” level, save for a few specific exceptions set out
in the WTO Agreements. Retaliatory measures are one of
such exceptions when the winning party can raise even the
bound tariffs. As a result of the retaliatory measures, the
EU lost access to the US market equivalent to the losses
of the US industry. That is to say, it is a self-regulatory
mechanism in a way.

— If 1 understood you correctly, actually the whole
European market suffers, not just those European
businesses that have something to do with meat?

D.H.: Yes.

S.S.: This is precisely the purpose of imposing such
measures. However, | must say that such measures are
temporary, not indefinite.
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B HekoTOpbIX rocygapcTeax pelueHus opraHos BTO nwve-
0T NPSIMOE NPUMEHEHNE — OHU CTAHOBATCSA 3aKOHOM. Tak
npovcxoaut B Ynnu, roe pelueHne TPeTeMCcKOW rpynnbi
VN anensumMoHHOro opraHa nofgsexar HenocpeacTBeH-
HOMY MpPUMeHeHUn0. Ho B 60MbLLMHCTBE rocynapcTB gena
06CTOAT NHaYe.

B uenom ecnu noctpagasllee rocygapctBo He MpPUHK-
MaeT HUKaKuX Mep, TO H1U4Yero He npousongeT. Ecnu 6bl
CLUA B TOM cny4ae, O KOTOPOM Mbl FOBOPWIU, HE MNPEL-
NPUHSANN HUKaKUX OeNCTBUN, peLleHns He 6binm Obl npo-
BeeHbl B XXM3Hb.

H. BatopoBa: NpnBefeHHbIN NpYUMeEpP XOPOLLIO NAMCTPU-
pYyeT TO, Kak AeNCTBYET MEXaHU3M UCMOMHEHWUS peLLeHui
opraHoB BTO no paspeLueHuto cnopos. EBpocor3 numn
CLUA BO3MOXHOCTU NpofaBaTh reHETUYECKM MOANULIN-
POBaHHY0 roBAAMHY Ha €BPOMENCKOM pbiHKE, B pe3ysibTa-
TE Yero aMepuKaHCKnn 6GU3HEC NOHEC OrPOMHbIE YObITKU.
M xota CLUA BeiMrpanu gaHHoe geno, mepbl EBpocotosa
OCTalTCA B CUME, U FEeHHO-MOAUMPULMPOBAHHOE MSCO
aMepUKaHCKOro MPOUCXOXOEHUS TaM BCe TaK Xe Hesb3s
npofaeatb. Y10 MOXeT caenartb B TakoM criyqae CLUA?

Mo npasy BTO CLUA nogHvmaroT MOLMHbI HA HEKOTOpbIE
€BporercKve ToBapbl B pa3Mepe, 3KBMBANIEHTHOM TeM YObIT-
KaM, KOTOpble amepuKaHCKUA 6U3HeC NoHec B pesyrnkrarte
He3aKOHHbIX fericTeuin EBpocotosa. Mo obLemy npasumiy no
npasy BTO noLwunuHbl Ha UMNOPT NOAHMMATL BhilLE Onpege-
JIEHHOr O YPOBHS HESb35, KPOME UCKITIOYEHWI, KOTOPbIE YETKO
nponucanbl B cornatueHusx BTO. BBegeHue 0TBETHbIX Mep —
KaK pa3 OfiH U3 Tak1X UCKIIOYUTENbHBIX Clly4aes, Koraa Bbl-
urpastLLas B Crope CTopoHa nosyyaeT BO3MOXHOCTb MOAHATb
Jaxe Te MOLLIMHBI, KOTopble 6bIIM CTPOro 3adIMKCMPOBaHbI
Ha OfiHOM, MakcMMarsnbHOM, YPOBHe (Tak Ha3biBaemble bound
tariffs). B pesynsraTte nogo6HbIX OTBETHLIX Mep EBpona yTpa-
Tna goctyn K peiHKy CLLUA n noHecna notepw, conoctasu-
Mbl€ C TEMU, KOTOPbIE NOHEC aMepUKaHCKMiA 613Hec. To ecTb
3TO CBOEO6Pa3HbI MEXaHU3M CaMoperynmpoBaHus.

— 91 npaBUNbLHO NOHMMAalO, YTO (paKTUYECKU cTpajaeT
BECb €BPONENCKNI PbIHOK, a He TOJNIbKO 6M3HeC, KOTO-
pbii KaK-TO CBA3aH ¢ Msicom?

a.X.: fa.

C.C.: ViMeHHO B 3TOM U 3ak/o4vaeTcs Leflb Takux Mep.
Ho gorxHa ckasatb, Y4TO OHU HOCAT BPEMEeHHbIN, He Gec-
CPOU4HbI XapakTep.
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D.H.: The US deliberately chose those products that hurt
the European economy.

Y.B.: The idea is that you want to encourage a country
to respect their obligations by creating a cost for non-
compliance. A country can decide: “I will not comply for
strategic reasons”. But this decision not to comply comes
at a cost. In other words, a country has an incentive to
comply in order to avoid the cost. To a certain extent this
approach protects the sovereign rights of the country, going
back to your first point, because a member state cannot be
forced to take any action. But if the state chooses not to
take action to bring themselves into compliance, there is a
cost associated with that decision.

D.H.: But we should say that in the vast majority of cases
the losing country accepts the decision and changes its
legislation. That is the normal outcome. The application of
sanctions, as we have discussed in this case, is rare; it is
unusual.

S.S.: The normal action would be to withdraw the law or
change the domestic legislation accordingly.

— Did | understand correctly, that in the end, the
national exporters pay, not the state?

D.H.: Well, in this case the sanctions took the form of
import duties applied by the USA on goods coming from
Europe. So, the cost falls on the European exporters
of those goods. And because France was the one
who objected most strenuously to genetically modified
food, the Americans chose products which would be
particularly sensitive for France: various French cheeses,
champagne and other products which would hurt French
exporters.

So you could say that the price is paid by the exporters of the
goods coming under sanctions, but also by the American
importers, because the tariffs are paid by importers and
the goods become more expensive in America.
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A.X.: CLLUA HamepeHHO Bbibpanu Te ToBapbl, orpaHuye-
HWe MMopTa KOTOPbIX MOTIO HaHeCTu yLiepb esporen-
CKOE SKOHOMMUKe.

N.B.: Vines 3aknio4aeTcsa B TOM, 4TOObI NPU3BaTh rocynap-
CTBO K COOMIOAEHMIO MPUHATBLIX UM 0683aTenbCeTB, Aenas
HecobnofeHve 3aTpaTtHbIM. [0CyapCTBO MOXET cKasartb:
«Mbl He 6yoem cobnogaTh 3TU TpeboBaHWA U3 cTpaTerun-
YeCKUX COobpakeHu». Ho npu 3ToM OHO OOMXHO 3HaTb
LueHy Hecob6nogeHus. VHbiMn crnosamu, y rocygapcrsea
€CTb CTUMYN K COGMOOEHUIO — U36eXaHne U3OepXKek,
CBA3aHHbIX C Hecob6niogeHveM. A 3TO0, BO3BpaLLaschb
K Bawemy nepsomMy BOMpoOCy, B ONpefeneHHON CTenexHu
obecneymBaeT 3alUUTy CYBEPEHHbIX MpaB rocyaapcTtsa,
NOCKOSIbKY CTpaHy-y4acTHULY Henb3s 3aCTaBUTb MPUHATH
T€ UK UHble Mepbl. M ecnv rocygapcTBo peLlaeT He npea-
NPUHUMaTb HUKAKUX OEUCTBUM MO BbIMNOMHEHUIO CBOUX
0653aTeNbCTB, 3TO BbI3bIBAET ONpPeaeseHHble YObITKU.

O.X.: CnenyeT 3amMeTUTb, 4TO B NOAABMAOLLEM GONbLUINH-
CTBe Cry4aeB npouvrpasLlee rocygapcTBo cornallaeTcs ¢
peLleHnemM TPETENCKON rpynrbl U BHOCUT HEOOXOAUMble
N3MEHEHVS B HaLMOHasIbHOE 3aKOHOA4ATEeNbCTBO. ITO HOP-
MarbHbIA Ucxon cobbITUN. [pUMeHeHne caHKUMA, KOTO-
pble Mbl 06CyXOann, — PeaKoCTb, OTKIIOHEHME OT HOPMbI.

C.C.: O6bI4HO UMeeT MEecTO OTMEeHa 3akKoHa WM BHece-
HWEe COOTBETCTBYIOLUMX U3MEHEHUA B HaLMOHaNbHOE 3a-
KOHOOATENbCTBO.

— lMpaBuAbLHO NU 5 MOHSAN, YTO B UTOre NAAaTUT He ro-
CYyAapcTBO, a HaLMOHasIbHbIe 3KCMopTepbi?

[.X.: B gaHHOM cnyyae caHKumm 6bInn NPUHATLI B hopme
MOLUAMH Ha umnopT, koTopble CLLUA BBOAAT Ha eBponen-
CKue ToBapesl. [103TOMy B UTOre NNaTAT eBponencKme aKc-
nopTepsbl 3TUX TOBApOB. A Tak kak dpaHumsa 60sbLLe BCEX
Bo3paxarna [MpoTMB eHHO-MOONMULMPOBAHHBLIX MPO-
OYKTOB, aMepukaHLbl Bbibpanu ToBapbl, KOTOpble ObInn
Hanbosnee 3Ha4YMMbl Ana OpaHLy3CKOro 3KcropTa, T.e.
pasnuyHble paHLy3CKME CbIpbl, LLAMMaHCKoe 1 ApYryto
NPOAYKUMIO, 4TO 3aTparmeano MHTepechbl paHLy3CKMX
3KCMOPTEPOB.

[M03TOMY MOXHO CKasaTb, Y4TO pacniaquMBaloTCsl 9KC-
nopTepbl TOBapoB, NoanafatLmnx Nnod caHkLuun, a Tak-
Xe amepuKaHCKMe MUMMopTepbl, NMOCKOSIbKY OHM omna-
YMBaIOT MOLUMHbLI, a ToBapbl B AMepuke CTaHOBATCSA
JlopoXe.
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S.S.: Sanctions also make products more expensive for
consumers.

N.B.: This is related to the sovereignty issue, of which you
spoke. There is no prescribed mechanism compelling the
state to abolish the law or revoke the restrictive measure
for importers. But there is another, stronger stimulus which
is probably more effective as well.

— Economic stimulus. That is quite effective. But to
be honest, in my view it seems to be unfair. If the state
takes such a decision, it is the state that should pay
for it. But instead it is the private business that pays
for such actions. It means that in order to remedy the
situation, you need to have a pretty good lobby in
government circles. But what if a business does not
have that?

Y.B.: Well, yes, but still as regards your idea of lobbying, the
whole purpose of these agreements is to assist business.
The purpose of the agreements is to encourage and
facilitate trade by creating an even-handed rules-based
system. Ultimately, businesses are the ones that benefit
from the WTO agreements. As the point was made several
times, in the vast majority of cases countries respect their
commitments.

S.S.: One must also keep in mind that sanctions are not the
typical case; and that they are temporary measures. The
products to which tariffs are applied might also change.

D.H.: The Americans used what they called a carousel
system, in which periodically new products were
subjected to the increased tariffs, and the old ones were
taken off it.

— | also wanted to add that it is very important in
order to successfully consolidate and promote the
interests of business in the WTO. That is, if business
can be consolidated, if certain economic sectors
can lobby for their interests, they can resist these
measures. And, for example, in Russia, very often
the small manufacturer does not have such an
opportunity, and besides, as | understand, WTO’s
dispute settlements are rather expensive; | have
heard amounts starting around 500,000 dollars and
more.
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C.C.: BeegeHue caHKLMi1 TakxXe NpMBOOUT K YOOPOXAHUIO
TOBapOB AJ1s NoTpebuTens.

H.B.: 310 Kak pa3 cBA3aHO C CyBEPEHUTETOM, O KOTO-
pom Bbl rosopunu, — HeT MPOMNMCaHHOro MexaHu3ma,
KOTOPbLIV 3acTaBui 6bl FOCYAapcTBO OTMEHUTb 3aKOH Wi
BBEAEHHYIO A1 UMMNOPTEPOB OrpaHNYUTESNbHYIO Mepy. Ho
ecTb 6oniee CUNbHbIM U, HaBepHoe, 6onee AeNCTBEHHbIN
CTUMYTI.

— OKOHOMMYeCKUI. JTO [OCTATOYMHO [EWCTBEHHO.
OpHaKo, YeCTHO roBOpsi, MHE Ka)XeTCsl, 3TO HEMHOIO
HecnpaBegnueo. Ecnu rocypapcTtBo npuHumaert Ta-
KOe peLueHune, OHO M JOJDKHO NiaTuThb, a pacniavmsa-
eTcsl B UTOore 4YactHbin 6usHec. Mony4yaeTcs, gna Toro
YTO6bI UCMPABUTb CUTYyaLUIO, HEO6XOAUMO [OCTATOU-
HO XopolLuee 1066M B NpaBUTENIbCTBEHHbIX Kpyrax, HO
ecnu y 6usHeca ero HeT?

N.B.: Oa, Ho 4TO KacaeTcs Ballero 3amMeyaHusi o 1o66u-
poBaHuW, OCHOBHas uenb cornawenunit BTO — cnoco6-
CTBOBaThL pa3BuTUiO 6u3Heca. OHa 3aKsyaeTcs B CoAen-
CTBUWN TOProBfie N ee CTUMYSIMPOBaHUN NMyTeM CO3[aHUSA
crnpaBensiMBON cCUCTeMbl MpaBwui. B KoHe4yHOM cyeTe,
MMEHHO 4YacCTHbli GU3HEC MOMy4aeT BbIrogy OT corna-
weHuin BTO. Kpome TOro, kak y>xe roBopusiocb He pas,
B GOMbLUMHCTBE CNy4aeB rocyfapcTea CO6/0[anT CBOU
obazaTenbcTBa.

C.C.: He Hapo 3a6biBaTtb, YTO CaHKLMU HETUMUYHbI, YTO
OHW HOCSIT BpPeMeHHbIi xapakTep. ToBapbl, K KOTOPbLIM
MPUMEHSIOTCS MOLLUNUHBI, TOXE MOTYT MEHSIThCSI.

A.X.: WTatel ncnonb3yoT cucTemy, KOTOPYH Hassanu
«Kapycerb», — KOrfa MoBblLUEHHbIEe MOLUSIMHLI yCTaHaB-
NIMBAIOTCA TO Ha OAHW, TO Ha Apyruve Tosapbl.

— 41 xoTten cka3atb 0 TOM, 4TO B BTO o4eHb BaXkHbl
KOHconupauus u oTcTauBaHMe MHTEpPecoB 6u3Heca.
Ecnn 6u3Hec MoXeT KOHCOJIMAUPOBaTLCA, €Cin OT-
OenbHble OTpac/iiM 3KOHOMMUKU MOTyT J1066MpoBaTh
CBOU MHTEpPECHl, Y HAX MNOJiy4aeTcsi NMPOTUBOCTOATb
aTum mepam. B Poccum, Hanpumep, o4YeHb 4acTo
MeJIKUA NPOU3BOJUTESIb HE UMEeT TaKOW BO3MOXXHO-
ctn. K Tomy Xe, HaCKOJIbKO s MOHUMalo, Npoueaypbl
no ocnapusaHuio B BTO poctato4yHo poporocTtosi-
e — Ha3blBalOTCA CyMMbl nopsaka 500 Tbic. gonn.
" BbilLe.
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Can only the state participates, or can business itself
be involved? Can business itself defend its interests
within the WTO procedures?

S.S.: As to the last point, WTO disputes are between
governments. But very often, since the interests of
businesses can be directly affected, companies employ
legal advisors They assist the government to draft its legal
submissions.

D.H.: As Saskia said, all WTO agreements and all
obligations apply to governments. Business has no direct
obligations under the WTO, and all disputes are disputes
at the state level. Therefore companies have access to the
system only through their government.

— There was a dispute in the WTO, which showed
that the actions should still in the first instance come
from business. The subject was Chinese anti-dumping
duties on steel.

The bottom line is that Chinese manufacturers who
applied to the government for protection could not
initially provide sufficient information for the state
to justify those tariffs, and as a result the state lost
the case. The blogger who analyzed this dispute on
our website said that when introducing such tariffs in
Russia great care should be taken to observe all the
formal requirements and a special role in this should
be played by Russian manufacturers, i.e., business
must present sufficient evidence at the stage of
submitting the application.

Y.B.: The companies, businesses or industrial
associations that are most successful using the WTO to
further their interests are those that are active, those that
take the time to understand the agreements and think
about how the agreements can be used to further their
business goals.

That case to which the blogger referred to, is a different
situation. The United States challenged the investigation,
but Russia did not, and could not, because it was not a
WTO member. The United States challenged the suit, and
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B aTux cnopax mMoXeT y4acTBOBaTb TOJIbKO rocypap-
CTBO, WM BCE-TaKM OM3HEC TOXEe MOXET MPUHATb
y4dacTtue? MoxeT nu 6u3Hec cam oTcTauBaTb CBOU UH-
Tepechbl B pamKax npouegyp BTO?

C.C.: Yrto kacaetca nocnepgHero Bornpoca, B BTO pac-
cMaTpuBaloTCs NULLb CNopbl MeXay rocygapcreamu. Ho
3a4acTylo Mo TOW NPUYUHE, YTO 3aTparMBalTCA UHTEpe-
Cbl 6U3HeCa, KOMMEPYECKME OpraHM3auun MNpuBIeKaroT
IOPVCKOHCYNLTOB, KOTOpble MOMOralT rocygapcTBy CO-
CTaBnATb ouLManbHble JOKYMEHTbI ANA nofadv B xone
paspeLueHns crnopa.

O.X.: Kak ckazana Cackus,, Bce 6e3 WCKIOYeHUss co-
rnaweHns BTO u Bce o6a3arensctBa NPUMEHSATCA K
rocygapcteaM. BusHec He UMeeT NpsMbIX 0683aTeNbCTB
no npasy BTO, a Bce cnopbl paspeLuarTcs Ha rocynap-
CTBEHHOM YpOBHe. [109TOMY 4acCTHbIN 6GU3HEC UMeET JocC-
TYN K CUCTEME TOSIbKO Yepes3 CBOEe rocyaapcTBo.

— B BTO 6b1510 0gHO peno, KoTopoe nokasaso, 4To
aKTUBHOCTb [OJDKEH NPOSIBNSITb B NEepBYyl ovepenb
6usHec. ATO yXKe YNOMUHABLUMACS CMOP O KUTAUCKUX
aHTUAEMMNUHIroBbIX NOLUJIMHAX Ha cTasb.

CyTb B TOM, YTO KUTanWCKue NMpOU3BOAUTENMN, KOTOpbIE
obpaluanncb K rocyaapcTBy 3a 3aluTon, He CMOrU U3-
HayvanbHO NpeaoCcTaBUTb 4OCTAaTOYHO UHPOPMaLUK, ANa
TOro 4TOo6bl FOCYAapPCTBO O6OCHOBANO MOLUMUHBLI, U B
pesynbraTe rocygapcTBo npourpano. bnorep, koTopbii
aHanu3upoBan 3TOoT CMOop Ha HalleMm nopTane, FoBOpuI
O TOM, 4YTO NpuU BBEAECHUN I10.q06HbIX nownuH B Poccun
HY>XHO C 0CO60M KPONOTAMBOCTbIO NOAXOAUTb K CO6JIIO-
AeHno Bcex hopMarbHbIX Tpe60BaHUM, U 0CO6yo posib
B 9TOM AOJKHbI CbirpaTb Kak pa3 pOCCUACKME Npous-
BOAUTENU, KOTOpbIe eLle Ha 3Tane Nnopa4vu 3asiBlieHust
AOJDKHbI NpeacTaBUTb A0CTaTOYHbIe AOKa3aTesnbCTBa.

MN.B.: KOoMnaHWM, KOMMepuYeckue CTPyKTypbl WAW Mpo-
MBbILLSIEHHbIE accoumalmm, KoTopble Hanboree yCcrneLuHo
ucnosnb3ytoT BTO ans npoasukeHusi CBOMX UHTEPECOB, —
3TO Te opraHv3auuu, KOTopble MPOSIBNISOT aKTUBHOCTb,
LOCKOHaJIbHO pastupatoTcs B COrMalleHusX U BOAYyMY/MBO
M3y4alT BO3MOXHOCTU WCMONb30BaHUS OaHHbIX COrna-
LUEHWIA AN QOCTUXKEHUSI CBOMX KOMMEPYECKUX LieSeit.

B 6nore rosoputcs o gpyrow cutyauun. CLUA ocnopwu-
v paccrefosaHve, a Poccusi He ocrnopuna n He morna
OCMOpWTbL €ro, MOTOMY YTO He 6bina YneHom BTO. TpeTtent-
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then the WTO found that what China did was inconsistent
with its obligations for several reasons, not the least of
which was, there was not sufficient factual information or
evidentiary basis for the Chinese actions.

— One further question concerns protection of
business rights as provided by the rules of the WTO
and other mechanisms, such as the rules of the
Washington Convention (unfortunately, Russia has
not yet ratified it), which allows investors to directly
protect their interests against the discriminatory
measures that some states apply. Which mechanisms
are more frequently applied abroad? Does business
more often choose lobbying its interests within WTO
procedures, or, in your opinion, the procedure of direct
protection that the Washington Convention provides
for is more popular?

S.S.: | think it depends on the concrete situation. If it
is a trade-related issue, it is clearly the WTO and its
mechanisms that are the most important ones. If it is an
investment-related issue the WTO is less relevant. One
would have to look into bilateral investment treaties,
and the applicable arbitration procedures under these
treaties.

Y.B.: As mentioned before, private businesses cannot
enforce the WTO agreements. The WTO dispute settlement
process proceeds at the state-to-state level. If investors
want to challenge actions taken by a government, they
normally have to rely on a bilateral investment treaty, or on
a contract, which gives them the basis for an arbitration.
It is a completely separate legal regime from the WTO
agreements.

The WTO agreements can be used if a country discriminates
against investors from one country, as compared to other
countries. But here again, there has to be a WTO violation.
Typically investment-specific issues such as expropriation
are not covered by the WTO agreements.

— Our news agencies have already reported that in
the near future a number of disputes can be initiated
in the WTO against Russia. In particular, the EU drew
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ckas rpynna npuwina K BbiBogy, Y4TO gencTteusa Kutas He
COOTBETCTBOBaNIN €ro 0653aTeNnbCTBaM Mo HECKOSbKUM
npuvynHaMm, Cpean KOTOpbIX ObINO OTCYTCTBME AOCTATOM-
HOW MHOpMaLMM 1 [oKa3aTenbCTB B 060CHOBAHME 3TUX
DencTBun.

— Ewe oauH Bonpoc kacaetcsi COOTHOLUEHUs mMexa-
Hu3moB BTO, npegHa3Ha4yeHHbIX ONs 3awMTbl NMpas
6usHeca, n gpyrux mexaHuamos. Hanpumep, npasun
BalwMHrToHCKOM KOHBeHUuM (K coxxaneHuto, Poccus
ee rnoka He patudmumpoBana), kotopas faeT BO3-
MOXHOCTb MHBECTOpaM HanpsMylo 3awumiiatb CBOMU
VMHTEpechbl OT AUCKPUMMUHALMOHHBLIX Mep, NpUHUMae-
MbIX rocygapcTBamu. Yto 6onee BocTpe60BaHO 3a py-
6exxom? Yawye 6u3sHec BbIGMpaeT 1066MpoBaHue CBO-
MX UHTepecoB B npoueaypax BTO, nu6o xe, Ha BaLl
B3rnsg, 60/bLUYI0O NONYJISPHOCTL UMEIOT NMpoLeaypbl
NPsIMON 3aL4nThbl, KOTOPbIE NPefOoCTaBNAET, B YaCTHO-
CcTU, BaluMHrtoHcKkas KOHBeHLusA?

C.C.: [ymato, BCe 3aBUCUT OT KOHKPETHOW CUTyauuwu.
Ecnu Bonpoc cBfizdaH C TOProBbIMW MNpaBuiaMu, camon
BaXXHOW TOYHO siBnsieTcs BTO u ee mexaHuambl. Ecnn
peyb MOeT 06 MHBECTUUMSAX, 3TO KacaeTtcsd BTO B MeHb-
e CTEMEHN, U HYXXHO CMOTPETb Ha ABYCTOPOHHUN NHBE-
CTULMOHHBLIA [OroBOp U Ha NMPUMEHUMbIA apbUTPaxKHbIN
pernameHT, NPONMcaHHbIN B TAKOM JOroBope.

N.B.: Kak yXe yrnoM1Hanock, 4acTHbIe KOMMaH11 He Mo-
ryT 3acTaBnsATb NPUMeHATb cornawenusa BTO. B pamkax
BTO cnopbl paspeLiaroTca Ha MeXnpaBUTEIbCTBEHHOM
ypoBHe. Ecnn nHBecTop x0o4eT ocrnoputb AEVCTBUS npa-
BUTENbCTBA, OObIMHO OH [OMKEH CCbINatbCs Ha [BYCTO-
POHHUI MHBECTULIMOHHBIN [OrOBOP WU KOHTPaKT, KOTO-
pbii MO3BONSAET emy obpalarbcs B apbuTpax. 34echb
NPUMEHSETCS COBEPLLUEHHO OCOObLIA MPaBOBOW PEXUM,
OTNMYHbBINA OT cornawleHuin BTO.

Cornawenuns BTO MOXHO ncnonb3oBatb B criy4ae, Korga
rocyfapcTBo MPOBOAUT MOMUTUKY OUCKPUMUHALUU UHBE-
CTOPOB M3 OJHUX CTpaH B MNonb3y Apyrux. Ho onsatb xe
[Ns 3TOro JOMKHO 6bITb HapyLleHue npasun BTO. O6bI4-
HO BOMPOCHI, KacawLlMecs WMEHHO WHBECTULMOHHOM
OeATeNnbHOCTU, Hanpumep BOMPOChI 3KCnponpuauun, He
ABNAIOTCA NPegMeTOM perynmpoBaHus cornawiexnin BTO.

— B Hawmx vHcopmaLMOHHbIX areHTCTBaxX MpoLUIn
coo6LeHnsi 0 TOM, YTO B 6GvKaWllee BpemMs BO3-
MOXHa nopava xano6 npotus Poccum B pamkax
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attention at the disproportionate ban imposed by
Russia on imports of livestock. You probably have
information about this — have any formal complaints
been filed against Russia, and are they likely to be
filed in the near future? Are these claims going to
be successful? | understand that it depends on the
activity of our country in the first place, but... Please
evaluate our prospects.

Y.B.: Other countries are looking closely to what Russia
is doing. It is highly likely that they will take actions to
protect their rights under the WTO agreements. Nobody
knows at this point whether the livestock situation
will end in a dispute. There are other forms of raising
concerns. For example, the EU and other countries
have identified areas of concern in the Council on Trade
in Goods.

S.S.: Typically, a WTO Member first raises its concerns in
one of the committees at the WTO, which are comprised
of all members. The next step could be — as Yohai already
said — so-called consultations. That is the first step of a
formal WTO dispute. For example, the European Union
could request consultations with Russia regarding Russia’s
import ban for live animals.

And | wanted to make another point. There is sometimes
the idea that Russia has a kind of “grace period”
because it is a new member state. In the case of China,
members waited some time before they took any action.
But this was entirely unofficial and it would be wrong
for Russia to assume that as a new member it has
some time to get used to the rules. WTO Members have
already complained about Russia violating its WTO
obligations, for example in relation to recycling fees for
cars or certain SPS measures. If a country feels that
an issue is important for its trade interests and for its
businesses, Russia should take it very seriously. Other
WTO members may consider taking legal action against
Russia in the WTO.

— | have heard, by the way, about a very strange case
within the WTO, when a country which was formally not
the injured party still lobbied on behalf of transnational
companies. | refer to the case DS434 Australia —
Tobacco Plain Packaging (Ukraine) which was lobbied
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npoueayp BTO. B uactHocTtn, EBpocoio3 o6patun
BHUMaHue BTO Ha HenponopuuoHanbHbIA 3anpeT Ha
MMMOPT XXMUBOFO KPYMHOIrO U MEJSIKOro poratoro cko-
Ta. BeposTHO, Bbl 3HaeTe, NoAaHbl JIM YXe Kakue-To
ano6bl npotus Poccun? KakoBbl Balum NpOrHo3bi:
6ynyT N1 Takue UCKMU NMopjaHbl B 6nvxaniee Bpems?
Kakue y Hux nepcnektuebi? {1 noHumato, 3To 3aBUCUT
B NEpBYI0 o4epeab OT aKTUBHOCTM HaLLEW CTPaHbl, HO
BCe Xe, MoXanyncra, OLleHUTE HaLUW LLUAHCBI.

N.B.: [ipyrvie cTpaHbl BHUMATENLHO CNEeasT 3a AeicTBUS-
mMu Poccun. Becbma BEpOATHO, YTO OHM BYAYT 3alimiiaTh
cBow npasa no cornateHnsam BTO. HUKTO B AaHHbIN Mo-
MEHT He 3HaeT, 3aKOHYUTCA NN CUTyaumnsa ¢ 3anpeTomM Ha
BBO3 XWBOrO CKOTa CMOpOM, Befib eCTb U Apyrue ypos-
HW peLlueHusa npo6nem. Hanpumep, EC n gpyrvne ctpaHsl
onpepenunu npobeMHsle BONpock! Ha KomuteTte no Top-
roesie ToBapamu.

C.C.: O6bI4HO 4neH BTO cHavyana 3asBnseT 0 HapyLUeHu-
fIX Ha 3acefjaHusx ogHoro m3 komutetoB BTO, B cocTas
KOTOpOro BXOAAT Bce 4neHbl BTO. Cnegyoowum warom,
Kak yxe rosopun Moxaii, MOryT 6biTb Tak HasblBaeMble
KOHCynbTaummn. 970 NepBbIi 3Tan ouLmManbHOro paccMoT-
peHus cnopa B pamkax BTO. Ckaxem, EC moxeT notpe-
60BaTb KOHCyNbTaunin ¢ Poccmen KkacatenbHO pOCCUINCKO-
ro 3anpeTa B OTHOLLEHUM 3KCMOPTa XMBbIX XXUBOTHbIX.

91 xoTena 6bl 06paTUTL BHUMAHWE €eLle Ha OJMH MOMEHT.
MHorga Bo3HukaeT mnpes, Yto Poccumn paetcs NbroTHbIN
nepvof Kak HoBomy yyactHuky BTO. B cnyyae ¢ Kuta-
em 4neHbl BTO nopgoxpany kakoe-To Bpemsi, Mpexae Yem
JencrteoBaTb. HO 310 661510 @6CONOTHO HeoULMaNbHO, U
Poccvu He cnepyeT gymatb, YTO Y HEe KaK y HOBOro 4re-
Ha BTO ecTb elle Kakon-TO CPOK Afia TOro, 4To6bl npu-
BbIKHYTb K npasunam. YneHbsl BTO yxe noxanosanvcb Ha
HapyLleHue Poccueli o6s3aTenscts no BTO, Hanpumep B
OTHOLLEHUW BBeOEeHUs YyTUIM3aLumoHHOro coéopa unu ca-
HUTapHLIX U uToCcaHuTapHbeiX Mep. Ecnu rocygapctso
CUMTaET, YTO TakoW BOMPOC BaXeH AJ1s1 ero TOProBbIX WH-
Tepecos unu Ansa éusHeca, Poccusi 4omKHa OTHOCUTLCA K
NoJO6HON CUTyaLMM O4EeHb CepbE3HO, a ApYyrne y4acTHUKM
BTO moryT nogymaTb 0 nogade xanobbl npotme Poccun.

— 9 cnblwan, Kctatm, 06 O4HOM OY€Hb CTPaAHHOM
cny4yae pas6bupatenscTB B pamkax BTO, korga ctpaHa
BpoJAe He ABNsieTCS NocTpajaBLUen CTOPOHOU, OQHaKO
no66upyeT MHTEpecbl TPaHCHAUMWOHaJIbHbIX KOMMa-
HuK. 1 umeto B BuRY Aaeno DS434 Australia — Tobacco
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by tobacco companies and Ukraine was involved.
Is it possible within the WTO for third countries to
participate which are not formally injured parties and
what are the conditions for countries entering the
dispute either as a party or as a third person?

D.H.: Well, one answer to that is that the law belongs to
everybody. You do not have to be an injured country to
object to an illegal act by another country. Almost always
it is the injured country which objects, but everybody
has an interest in the maintenance of the law. And when
there is a dispute, any country can assert an interest as
a third party. And it does not have to show that it has a
commercial interest. It is sufficient that it has an interest in
the interpretation of and respect for the law.

— What are the peculiarities of proving violations of
WTO rules? What evidence is of particularimportance?
As | understand, the economic, scientific rationale for
imposing for instance tariffs is crucial. What are the
criteria for assessing the validity of the measures
applied by states? What else besides economics and
scientific justification is taken into account?

S.S.: There are no specific rules on how to establish
proof.

Y.B.: The short answer to your question is that it depends
on the nature of the given dispute. If a case is brought,
challenging the live animal ban, that will be an SPS
measure, and there will be a science-based analysis.
In the case you mentioned, against China, the United
States challenged Chinese antidumping measures. The
question here is whether there was a sufficient factual
basis for the actions that were taken. Therefore, the
proofs which must be presented really depend on the
object of the dispute.

Itisimportant for companies to work with their governments,
to develop the information and evidence that is necessary
to further their interests. That is key, because oftentimes
the information is in the hands of the businesses, or the
businesses are in the best position to gather the type of
information that will be needed to either defend an action
or challenge an action. So, going back to your earlier point,
business plays a very important role when it comes to work
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Plain Packaging (Ukraine), nvHnummnpoBaHHoe Ykpau-
HOW, KOTOpoe 6blI0 NpPosI066MpoBaHO Taba4HbIMU
KomnaHusiMu. Bo3MOXHO nn yyacTue cTpaH, KotTopble
chopmanbHO He ABNAIOTCA NOCTPafaBLUUMU, U KaKOBblI
yCNoBUS BCTYMNJIEHUS rOCY[apCcTB B CNOP B Ka4yecTBe
CTOPOHbI IM6O TpeTbero nuua?

O.X.: Ha ato ecTb oguH oTBeT — npasuna BTO npuHagne-
XaT BCeM. HTo6bl BbICKa3aTb BO3PaXEHUS NPOTUB HE3aKOH-
HbIX OECTBUI Opyroro rocygapctea, He 0683aTenbHO ObITb
noctpagasLumM. [oYTn BCerga BO3paxXeHus nocTynatoT oT
nocTpagasLLero rocygapcTsa, HO BCe 3aMHTEpecOBaHbl B
cobnofeHnn 3akoHodaTenscTea. [Npy BO3HMKHOBEHMM CMO-
pa nobas cTpaHa MOXET 3asiBUTb O CBOUX MHTEpecax Kak
TpeTba CTOpoHa. EN HeobsA3aTenbHO AoKasblBaTb Hanu4vve
KOMMEpPYECKOro uHtepeca. [loctato4HO TOro, YTO OHa 3a-
MHTEepecoBaHa B TOIKOBaHUN 1 COOMIOOEHUN MPaBuIl.

— B 4em 0CO6€HHOCTU AOKa3blBaHWUA HapyLUEeHUs
npasun BTO? Ha kakue pokasatenbctBa o6palyaet-
csl oco6oe BHMMaHue? § TaK NOHUMAaI0, YTO SKOHOMMU-
YyecKoe U Hay4yHoe O060CHOBaHWE YCTaHOBJNEHUS, Ha-
npumep, MNOLWIMH UrpaeT peLuarollyo posb. Kakosbl
KPpUTEpUn OLEeHKU 060CHOBAHHOCTH NMPUMEeHsiIeMbIX
rocypapcteamu mep? Yto elle, Kpome 3KOHOMUKU U
Hay4YHoOro OGOCHOBaHMﬂ, npuHUMaeTcd BO BHUMaHue?

C.C.: CrieumanbHbIX NpaBus B OTHOLLIEHWM JOKA3aTENbCTB
He cyLuecTByeT.

N.B.: Bce 3aBucuT ot Xapaktepa KOHKpeTHOro cropa.
B cny4ae 3asBneHus ncka, ocnapusaroLLiero 3anpeT BBO-
3a XMBbIX XMBOTHbIX, @ 3TO CaHUTapHas unu duToca-
HUTapHasa mMepa, 6ygeT UMeTb MeCcTo aHanM3 Ha OCHOBEe
Hay4HbIX MeTodoB. B pmene npotus Kutas, kotopoe Bebl
ynomuHanu, CLUA o6xanosann npumeHeHne Kutaem
aHTUOEMMNUHIOBbIX Mep. 34ecbk BOMPOC CBOAUTCA K HO-
CTaTOYHOCTU (PaKTUHECKMX OCHOBaHUM AN NpepnpuHs-
TbiX gencteuin. [lokazatenbcTea, KOTOpble OOMXHbI ObITh
npeacTaBeHbl, 3aBUCAT OT 06beKTa cropa.

[na KoMnaHui BaXHO COTPYAHMYaTb C rOCydapCTBOM,
NnogroTaBnMBaTh U cobMpaTb MHOPMaLMIO 1 Joka3aTenb-
Hyto 6a3y, HEOOXOANMYIO NS NMPOABMKEHUSI CBOUX UHTe-
pecoB. 37O KMOYEBOW MOMEHT, Tak Kak 3a4acTyto MHGOp-
MaumMsi COCPefoToYeHa B pyKax KOMMEPHYECKUX CTPYKTYP,
NI KOMMEPYECKME CTPYKTYPbl HAXOAATCS B 605iee BbIrog-
HOM MOMOXEeHWN, MO3BOMSALLEM Nony4Yatb Ty MHdopma-
LMo, KOoTopas HyXHa Ans 3awmTbl no xanote nnbéo Ans
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with your government to help put it in the best position to
either defend the action or challenge the action, as the
case may be.

— Another question concerns representation in the
WTO proceedings. | understand that it is necessary
to have professional representation, that is, only
attorneys can be representatives of the parties and
third parties. So far, the legal market in Russia is not
as thoroughly regulated than abroad. Now foreign
representatives and foreign patent agents are going to
be admitted to Russian legal market. Is there a reason
for Russian lawyers and attorneys to be worried?

S.S.: At the hearings, there are delegations of the
parties (WTO member countries). They include
government representatives, but also lawyers, or even
somebody from the industry. They are considered to be
a government delegation, so it is not like in other court
hearings, when the lawyer stands up and speaks on
behalf of his client.

Y.B.: The governmentdecides the make-up of its delegation.
Some governments only allow for participation of their own
members in such delegations. Other governments choose
to include private lawyers and consultants as part of the
delegation.

D.H.: Before we move on to market access for lawyers,
could | add another point about the WTO system? You
mentioned the costs of the system. It is not a court in the
usual sense, so there are no costs. The expenses in all
cases are covered by the general budget of the WTO.
For the country which brings the case to the WTO, there
is no cost to pay to the WTO. If a party employs lawyers
from a law firm, then it has of course to pay for them. But
the inquiry itself, the services of the court and of the WTO
Secretariat are free of charge.

S.S.: | would add that legal expenses of a party are not
reimbursed. And in general terms, you cannot get monetary
compensation from the losing party.

D.H.: Yes, the panel that makes the judgment in a
dispute never imposes retroactive penalties. The normal
recommendation by a panel is that the government which
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ee ocnapusaHus. Mo3Tomy, Kak yxe oTMe4asnocb, aKkTuB-
HOCTb camMoro 6u3Heca MMeeT OYeHb 60MbLLIOE 3Ha4YeHune,
Korga peydb MaeT o0 ero CoTpygHMYeCcTBe C rocyaapcTBOM B
nonbiTke obecneynTtb cebe Hanbonee BbIrogHOE MOoJsIoXe-
HWe B CBA3M C 3aLUUTON Kakon-nmbo Mmepbl Nnbo ee ocna-
pvBaHVEM, B 3aBMCMMOCTU OT CUTYaLUN.

— Ewe oauH Bonpoc KacaeTcs npeactaBuTeNbCTBa
B npoueaypax BTO. Hackonbko s noHsin, Heo6xoau-
MO MMeHHO npodpeccrmoHanbHoe NpeacTasuTenbCcTBO,
T.€. NpeAcTaBUTENAMU MOTYT 6bITb TOJIbKO aABOKaTbl.
Moka opuauyeckumn pbiIHOK B Poccumn cna6o yperynu-
poBaH. Ceri4ac ropnan4eckux npepcraBuTesnien u UHO-
CTpaHHbIX NaTEHTHbIX NOBEPEHHbIX AOMYCTAT Ha Hall
pbiHOK? EcTb N1 noBop, Ans 6ecnoKoncTBa y poccum-
CKUX IOPUCTOB U afBOKaTOB?

C.C.: Ha cnywaHusx npucyTCTBYIOT Aeneraumm CTOPOH
(cTpaH — yyacTtHuy BTO). B HMX BKMOYAKOTCSA HE TOMbKO
NnpeacTaBUTENM NPaBUTENLCTBA, HO U FOPUCTBI UK Jaxe
npegcrTaBuTenu otTpacnu. Bce oHn cuntatoTcs npaBuTenb-
CTBEHHOW Oeneraumen, NnoaToMy BCE NPOUCXOAUT He Tak,
Kak Ha 06bl4HbIX CyaebHbIX pa3bupartenbcTeax, korga ag-
BOKaT BCTaAET M FOBOPUT OT UMEHM CBOETO KITMEHTA.

MN.B.: CocTaB pereraumv onpenenseT NpaBUTENbCTBO.
HekoTopble CTpaHbl paspeLualT yvacTve B Hell TONbKO
yrieHaMm NpaBUTENbCTBA, ApYrie BKIIHYalT B COCTaB afi-
BOKATOB M KOHCYJIETaHTOB.

O.X.: MNpexge 4emMm Mbl NepengemM K BOMpocy O Aonycke
WMHOCTPaHHbIX IOPUCTOB, A XOTeN Obl eLle ckasaTb O CU-
cteme BTO, To4Hee 06 mapgepxkax. OTO He cyn B ero
06bIYHOM MOHUMaHUKU, MOITOMY BOMPOC PACXOLOB He
ctouT. Pacxogbl no Bcem Jenam nokpbiBakTCA U3 6104-
xeta BTO. CtpaHa, koTopas nogaet uck B BTO, Hu4e-
ro He nnatut. Ecnn cTopoHa HaHMMaeT afBOKaToOB U3
OPUONYECKON (UPMbI, el MPUXOAMTCA UX onsladmBaTh.
Ho paccnepoBanwue, ycnyru cyna n cekpetapuara BTO
6ecnnartHbl.

C.C.: 91 ele xoTena 6bl 4O6ABUTL, YTO HEMb3S NMOMNY4NUTb
BO3MeLLIeHMe PacxofoB, MOHECEHHbIX CTOPOHOM, a Takxe
LIeHEXHYI0 KOMMeHcaLUuto ¢ NpourpaBLUeli CTOPOHbI.

[.X.: MNpwn aTom TpeTenckas rpynna, Kotopas BbIHOCUT pe-
LLeHVe, HMKora He Hanaraet LwrpadHble CaHKUMK, NMeto-
e obpaTHyto cuny. Kak npasunno, oHa peKoMeHayeT npa-
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has lost the case should bring the offending measure into
conformity with its obligations.

N.B.: And if this is not done, then the sanctions about
which we have already spoken come into effect.

D.H.: Now for your question about legal services and
competition in Russia. There is the General Agreement on
Trade in Services in the WTO which applies to services
and service suppliers. Every country in the WTO has
what we call a schedule of commitments on services. The
Russian schedule lays down what Russia has agreed to
allow foreign service-suppliers to do, including on legal
services. Specifically, it says that Russia will allow foreign
companies to supply legal services on private international
law, international public law and the law of the country in
which the foreign supplier of legal services is qualified.
Thus, an American attorney practicing in Moscow can
provide advice on American law, or on private or public
international law.

With respect to international or home country law, one
restriction applies: attorneys’ activities can only take
place through Advocates’ cabinet, Advocates’ bureau,
Advocates’ collegiums or a legal advice office. As |
understand, this restriction means that only attorneys
qualified in one of the aforementioned ways can appear
in Russian courts. But there is no commitment here on the
practice of Russian law.

Therefore, in the field of Russian law, Russian attorneys
will face no new competition.

— To be honest, | do not really understand why our
Russian lawyers became so concerned.

Y.B.: Actually, | think that last point takes us to the larger
issue concerning the full range of Russia’s WTO obligations.
When acceding to the WTO, Russia signed not only the
WTO agreements, but also the Working Party Report. With
allthe annexes and schedules to it, as well as the Schedules
of commitments, this amounts to more than a thousand
pages of Russia’s WTO commitments. This amounts to a
very complex legal regime and therefore, it is important to
understand what Russia has actually committed to. There
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BUTENLCTBY, NPOUrpaBLLEMY Lefo, MPUBECTU HE3AKOHHYIO
Mepy B COOTBETCTBUE C NPUHSATLIMU 06513aTeNbCTBaMM.

H.B.: I ecnu 310 He genaeTcs, NPUMEHSIIOTCA CaHKLUK,
0 KOTOpbIX Mbl ¢ Bamu yxe rosopunu.

I.X.: Tenepb 4TO KacaeTtcs Ballero Bonpoca 0 KOHKYpeH-
LMK Ha pbiHKe topuagnydeckmx yenyr B Poccumn. B BTO cy-
wecTeyeT eHepanbHOe cornaileHve o Toprosre ycnyra-
MU, KOTOPOE MPUMEHSAETCS K YCiyram 1 UX NocTaBLLMKaM.
Kaxpoe rocygapctso — uneH BTO umeeT, Kak Mbl 9TO Ha-
3blBaeM, nepeveHb 06a3aTensCTB no ycnyram. B poccuit-
CKOM MepeyHe yKasaHbl Te ycnyru, kotopele Poccus pas-
peLuaeT MHOCTpaHLUaM oKasblBaTb, BKITHOYas opuanyeckmne
ycnyru. B 4yacTHOCTU, B HEM roBopuTCsl O TOM, 4TO Poccusa
No3BOSIAET WMHOCTPAHHBLIM KOMMaHWAM OKasblBaTb opu-
OVYeckne ycnyrn B 06nact YaCTHOro MeXayHapoOHoro
npaea, MexayHapogHoro ny6énu4Horo npasa unv npasa
TOW CTpaHbl, MO KOTOPOMY KBanMduuMpoBaH MHOCTPaH-
HbIN topUCT. Taknm 06pas3om, aMepUKaHCKUA IOPUCT, Be-
Oywmn pesatensHocTb B MockBe, MOXET faBaTb KOHCYIb-
Taumm no BOMpocaM amepuKaHCKoOro 3akoHopartesbCcTea,
MeXOyHapoaHOro ny6MyHoro 1nm 4acTHoro npasa.

B OTHOLUEHWN MEXAYHAPOAHOro M HauMOHasIbHOro mpa-
Ba MPUMEHSIETCS OHO OrpaHuyeHue: afBoKaThl [OSKHbI
pa6oTaTb B aflBOKATCKOM KaGuHeTe, afiBOKaTCKoM 6opo,
KOferMy afBoKaToB MMM LOPUOMYECKOW KOHCYMbTaLWM.
Hackornbko si MoHMMat0, 3TO 03HAYaeT, HTO B POCCUMCKMUX
cyfax MOoryT BbICTyMaTh fWLLb afBOKaTbIl, aKKpeaUTOBaH-
Hbl€ OAHMM W3 BbiLLEyKa3aHHbIX croco6oe.. Mpu aToMm, oa-
HaKo, NMPefoCTaBIeHEe KOHCY/LTaLMIA MO BOMpoOcam poc-
CUICKOro 3aKoHodaTeNbCTBa He NpeayCMOTPEHO.

Takum o6pasom, B 0611aCTV POCCUMCKOro npasa poccum-
CKVMe I0PUCTbI HE CTONKHYTCH C HOBOW KOHKYPEHLIMEN.

— YecTHO ropops, MHe HEernoHATHO, Mo4YemMmy Hallun
HOPUCTbI TaK BCTPENeHyJINCb.

N.B.: MHe KaxeTcs, nocnegHnin BONPoC NoABOAUT Hac K
6oree LWUMPOKOW npobrieme, KacarwLencs Bcero oobema
ob6azatenbcTB Poccun B pamkax BTO. Poccus, BcTynas
B BTO, nognucana He Tonbko cornawieHusi BTO, HO un
OTt4yeT paboyen rpynnbl. Co BCeMU NpoTOKOaMm U Npu-
JIOKEHUAMUN K HEMY, a TakxXe NepeyvHAMN 0653aTenbCTB
ob6s3aTenscTBa Poccum B pamkax BTO 3aHumatoT 6onee
1000 cTpaHuy. OTO cOo30aeT OYEHb CIIOXKHbIA NMPaBOBOW
pexuMm, a Bedb BaXHO MOHMMaTb, KakMe MMEHHO 006s-
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might be concerns in Russia about additional competition,
but really there is not a commitment that affects the practice
of Russian law. So this is an example of maybe not fully
understanding Russia’s obligations. For any business,
whether it is the legal community or manufacturing, oil
and gas, energy, agriculture, you have to take the time to
understand what the WTO rules mean, because they can
create tremendous opportunities to help you advance your
business objectives.
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TOYKA 3PEHIUA /
POINT OF VIEW

3aTenbcTBa Poccusi npyHsana Ha ce6s nMpu BCTYNeHUU
B BTO. B Poccum mMoxeT cyliecTBoBaTb OOECMOKOEH-
HOCTb OTHOCUTEJIbHO MOBbLILLEHWSA KOHKYPEHLMU, HO Ha
CaMoM Jene HUKakux 06a3aTenbCTB, KacatLmnxcs npeao-
CTaBfieHUs1 KOHCYNbTauuMi no Bonpocam POCCUNCKOro 3a-
KOHOLATeNbCTBA, He CyLLEecTBYeT. 3hech, ckopee, MMeeT
MECTO He O4eHb YeTKoe NMoHMMaHue obs3atenscTB Poc-
cun. Jliobon KoMnaHuu, 6yab TO opuanyeckoe o6LLecTBO
W NPOMBILLNIEHHOE NpeanpuaTve, HedTenobbIBatoLLas,
3HepreTMyeckas, CefibCKOXO3SMCTBEHHas  KOMMaHus,
HaJo BHMMaTeENbHO M3y4aTtb Bce npaBuna BTO, Tak kak
OHW MOTYT 06HapPYXXUTb OrPOMHbIE BO3MOXHOCTU AN [O-
CTVMDKEHWUSI CBOMX KOMMEPYECKMX LiENEN.
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B TOYKA 3PEHUA / POINT OF VIEW

BOSHEGEHCKAR bl MHTEPECHI 3ALLWLLAET BTO?

Hunenb HukonaeBHa

oo WHOSE INTERESTS IS THE WTO
Ninel Voznesenskaya P R 0 TE C T/ N G 7

Doctor of Law,

Institute of State and Law, , . .
Russian Academy of Sciences The Marrakesh Declaration states: “The WTO ushers in a new era of

global economic cooperation, reflecting the widespread desire to
operate in a fairer and more open multilateral trading system for the
benefit and welfare of their peoples”. The question is whether this
noble aim can be achieved in the world today.

The members of the WTO are States which themselves adopt WTO
rules; the principal targets of these rules are national companies. If the
world economy were represented solely by member-States' national
companies, this aim could possibly have been achieved. In today's
world, however, there are not enough large national companies and it
is extremely difficult to establish their “nationality”, because the capital
of such a company may be held by owners from various countries.
Today itis not national companies but transnational corporations (TNC)
that are the principal players, in both the economic and political fields.
TNCs are very powerful international entities, with a network of
numerous affiliated companies in various countries and regions in
the world.

The share of world trade attributable to TNCs (just like all TNC activities)
does not come within the scope of WTO regulation. Hence TNCs limit
the areas of the WTQ's activities. Moreover, being outside the scope of
WTO regulation, TNCs exert strong influence through their numerous
companies on both WTO decision-making and all its policy.

One assumes that it is hardly possible to answer the question as to
whose interests the WTO is protecting without clarifying the extent to
which TNCs exert pressure on that organisation.

At the same time it should be noted that the WTQ's system of unified
trading rules, which states and national companies must follow, do
simplify and regulate the complex area of foreign trade relationships
in the world.
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MEXAVHAPQAH bt
IOPUANYECKMI GOPYM
c TED

BcemupHas Toproeas opraHusdaums (BTO) ssnsetcs
OOHVM W3 BaXKHEMLIMX WHCTPYMEHTOB npouecca rnoba-
nm3aummn. Cnuctema BTO onpepenseT ycnoBusi mexgy-
HapogHOW TOProBnv TOBapamu, ycriyramuv, [OBWXEHUS
KanuTanoB 1 paboyer cusbl, 3alMTbl MPaB MHTENNEKTY-
anbHOW COBCTBEHHOCTM, OCYLLECTBIEHUA WHBECTULMIA U
MHOrve apyrme Bonpochbl 3KOHOMNYECKOM XN3HW.

OdwmumansHo BcemupHas ToproBasi opraHvMsauusi cHu-
TaeTcsa co3ganHHom ¢ 1 aHBapsa 1995 r. o cocToaHuMo Ha
mapT 2013 r. ee uneHamu apnsatoTca 159 rocygapcTs.

BTO o6pasosaHa Ha 6a3e ['eHepanbHOro cornatleH1s no
Tapudcam u Toproene (FATT), nognucaHHoro 23 rocygap-
ctBamu 30 oKTs6ps 1947 r. n BCTYNMUBLLErO B CUSTY B IHBA-
pe 1948 r. Llenu FATT 6b1n 3HAYUTENBHO YXXE: OCHOBHOM
3afa4ent ObI10 COAENCTBME MEXAYHApOAHOW TOprosre
nyTeM NPOrpecCUBHOIO CHMXXEHMS TaMOXEHHBIX TapndoB
N YCTPAHEHWUS KONIMYECTBEHHbIX OrPaHUYeHunI, YTO Npouc-
XOAMIO Ha NOCTOSIHHO BEAYLLMXCSA TOProBbIX NeperoBopax
CTpaH-y4acTHUL.

BTO 6b1510 CO30aHO MMEHHO C LieNblo pacLuMpeHuns oyHk-
uuin. PelueHuve 06 y4upexpaeHum Ha 6ase AT T BcemupHom
TOProBor opraHusauum c 6ornee LUMPOKUMKU PYHKLMSA-
MU U MOSIHOMOYMAMMW, KOTOPbIE HE OrpaHuyMBanunch Obl
NVLWb ccheport TOProenn, 6bIN0 NPUHATO Ha Ypyreanckom
payHOe TOproBbIX mneperoBopoB B anpene 1994 r. 910
66110 3admkcmposaHo B Mappakellckom cornatleHnm
06 yupexpaeHun BcemmnpHol Toproeon opraHnsauum (a-
nee — Cornawenne o BTO), kK koTopomy npunarancs
60MbLUION MakeT [OKYMEHTOB, KacalLMXCA He TOsSbKO
perynupoBaHus MexXayHapoaHOW TOProsnn ToBapamun v
ycnyramu, HO 1 Apyrux BaxKHbIX npobnem. Bce aTn Aoky-
MEHTbI CHUTAIOTCS HeoTbeMeMol HYacTbio CornatleHus n
ABMAOTCA 06A3aTeNIbHbIMU /151 BCEX €€ YIIEHOB.

B obwem Bufe rmasHas Lenb U HOBble MO CPaBHEHUIO
¢ TATT dyHkumm BTO Hawnm otpaxeHne B Mappakelu-
CKOW fieknapauuu, npuHaTon B anpene 1994 r. Ha 3aknio-
YUTENbHOM ceccnn KomuTeTa rno ToproebiM neperosopam
Ypyreanckoro payHaa. B [Jeknapauuu, B 4acTHOCTW, rOBO-
puTcs, 4To «co3faHne BTO Bo3BeLL@ET HOBYIO 3py B MEX-
OYHapOOHOM 3KOHOMMYECKOM COTPYAHUYECTBe, oTpakas
LUMPOKOE CTpemIieHre paboTaTb B pamkax 6onee cripaseg-
NMBON, 605iee OTKPbLITOA MHOMOCTOPOHHEN CUCTEMBI TOP-
roBfn B UHTepecax 651arocoCTosHMs BCeX Hapopos». Ans
OOCTVXKEHUA 3TON OCHOBHOW LIENW YYaCTHUKW BbIpa3uiu
PeLUnMOCTb «MPOTUBOCTOATL BCEBO3MOXHBIM MPOTEKLMO-
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HUCTCKUM TeHOeHUMAM», a Takxe Ao6uBaTbCsi 6OnbLUei
rapMOHM3aLUMnM MUPOBOW MONUTUKN «B 06M1ACTV TOProBIN,
BaIFOTHO-(PUHAHCOBbLIX OTHOLLEHWUIA, BKIOHYAs COTPyAHUYe-
ctBo mexay BTO, MB® n MvpoBbiM 6aHKOM, OCYLLIECTBIS-
eMoe C 3TON Lienbio». Taknum 06pa3om, B cdhepy gesTesnibHo-
CTU MeXOyHapoOHOW TOProBoOW opraHm3aumnm ouumanbHO
BKJIHOYEHbI MMPOBbIE BaItOTHO-(DMHAHCOBbIE OTHOLLIEHMS.

Cornawenune o BTO B cT. Il n Il onpepensieT ee cdepy
geatenbHOCTN U byHKUmMW. B cT. Il, B 4acTHOCTK, roBo-
putcs: «BTO obecne4vmBaeT o6LLME UHCTUTYLIMOHATbHbIE
pamMKu Ans ocyLleCcTBIEHUS TOProBbIX OTHOLLEHUIA MeXAy
ee yneHamy B BOMpPOCax, OTHOCALUMXCH K COrnalleHnsm
M CBSI3@HHbIM C HUMW MPaBOBLIM AOKYMEHTaM». Takum
06pa3oM, OCHOBHasi (PYHKLMS OpraHM3aumm COCTOUT B
TOM, 4YTOObl CNOCOGCTBOBATL BbIMOSIHEHUIO, MPUMEHEHUIO
N genctemio Hactosiwero CornalleHnus U MHOrOYUCNEH-
HbIX MHOFOCTOPOHHMX TOProOBbIX COrnalleHur, copen-
CTBOBATb OCYLLECTBIIEHUIO UX Lienen.

CornacHo cT. lll Cornawenus BTO aBnsetca dopymom
AN NeperoBOPOB MEXAY ee uYneHamu no BOMpocam ux
MHOrOCTOPOHHUX TOProBbIX OTHOLUEHWA W T.4. Xapak-
TEPHO, YTO MOHATME «TOProBble OTHOLLEHUS» B CUCTEME
1 npaBoBbIX JokyMeHTax BTO TonkyeTcsi 04eHb LUMPOKO
W, MO CyTW, pacrnpoCcTpaHaeTCs Ha Ntobble S3KOHOMUYECKNe
N PMHAHCOBbIE OTHOLLEHUS. OTO NPefoCcTaBnNsaeT AaHHOW
opraHn3aumm BO3MOXHOCTb MOCTOSIHHO PacLUMpsATe CBOU
MOMHOMOYMA U (DYHKLUMW, [ANEKO BbIXOAA 3a Mpegenbl
CO6CTBEHHO TOPrOBbIX OTHOLLEHWNA.

CyuwiecTBoBaBLuas co Bpemenn FATT Toproso-TapudHas
cucTeMa 3HaYuMTeNnbHO OO6HOBWMACH M pacluMpwniach,
B HEe BKJI0YEHbl HOBble CAdepbl PErynaMpoBaHns n HoBble
npasuna, 3aTparnearLyne, B HaCTHOCTK, Takme 061acTu,
Kak cyocuamm, BEMMUHT, TEXHUYECKME CTaHAAPTbI, NpaBu-
na npoBeAeHNa UCMbITaHWI, Npasuna, Kacawowmecs 6e3-
OMacHOCTN MPOAOBOMLCTBUSA, TAMOXEHHON OLEHKU U T.4.
CyLLecTBEHHO YCOBEPLUEHCTBOBANOCh perynMpoBaHue
cthepbl ycnyr. HoBble mpaBuna npegycMaTpuBaloT Kak
obLme ans Bcen chepbl 06893aHHOCTU, Tak U cneuuguye-
CKre 06A3aTenbCTBa, OTHOCALLMECS K MHOMOYUCIIEHHBIM
OTAENbHbIM CeKTopaMm, 6e3 CO6MIAEHNS KOTOPbIX 4OCTYN
Ha PbIHKM OPYrMX CTPaH-4NeHOB HEeBO3MOXEH. B Takumx
BaXKHEMLLINX cdpepax, Kak (PUHaHCOBbIE yCnyru, paspado-
TaHbl 0cobble Npasuna.

B cdpepy perynupoBanus BTO nonapatoT BCe HOBble
0611acTV 9KOHOMUYECKUX OTHOLUEHUN. [MpUHSAB NpUHLM-
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nMasnbHOe peLleHne O BO3LENCTBUM Ha perynvpoBaHue
N (PYHKUMOHMPOBAHME WMHOCTPaHHbIX MHBecTuuuin, BTO
paspabartbiBaeT 1 3akno4daet B KoHue 1994 r. Corna-
LLeHMe MO TOProBbIM acnekTam WHBECTULIMOHHbLIX Mep
(TPUMC), uenblo KOTOPOro ABASETCHA «06nerYeHne UHo-
CTPaHHbIX WHBECTUUMA». B Hem npedyCMOTpeHo, 4TO
CTPaHbl-4/ieHbl 06A3Yy0TCA YCTPaHUTb U3 CBOErO HauMo-
HanbHOr0 3aKoHOQATENbCTBA HOPMbI, peryavpyoLme
WMHOCTPaHHbIEe MHBECTULMMW, KOTOPbIE MPOTUBOPEYaT Noso-
XEHUAM, N3NOXEHHbIM B COOTBETCTBYIOLLIEM COrfaLleHnn
BTO. B Tom xe rogy npvHumatotcsa eHepanbHoe corna-
weHue no Ttoproene ycnyramu (FATC) n CornatueHve no
TOProBbIM acnekTam npas UHTENNEKTyarlbHOW COOCTBEH-
HocTu (TPUIC), paneko BbIXOASALLME 32 paMKW perynnpo-
BaHMWS HENOCPEOCTBEHHO TOProBbIX OTHOLLEHUIA.

Taknm 06pa3om, crepyeT KOHCTaTMpoBaTh, YTO OfHOW U3
BaXHENLUMX WU XapakTepHblx ocobeHHocTer BTO sasns-
eTCsl OTCYTCTBME YETKO 3aKpEereHHbIX 3a Hen yHKUUIM
N HeorpaHuyeHHas BO3MOXHOCTb UX pacLUMpeHns], a Tak-
Xe yBenuyeHus Yncna cipep aesTeslbHoCTM opraHmM3aumnm
nyTeM MPUHATUA HOBbIX COrNnaLLeHui, Kpyr KOTOPbIX TOXe
He onpeferneH N HUYeM He orpaHuyeH.

CBupeTenscTBOM TOro, 4to aeatensHoctb BTO He orpa-
HU4MBaeTCs cqeport TOProBnx, NOHMMAEMON Aaxe B ca-
MOM LLUMPOKOM CMbICIIE, MOXET CIyXWUTb, Hanpumep, n. 5
cT. lll Cornawenuns o BTO, roe roBoputcs: «B uensax go-
CTWXKEHM 6OSbLUEN COrNacoBaHHOCTU MpU NPoBeAeHUn
rno6ansHo 3KoHOMUYeckon nonutukn BTO coTpygHmya-
€T, Korga 3To LenecoobpasHo, ¢ MexagyHapogHbIM BantoT-
HbIM POHAOM 1 MexayHapoa4HbIM 6aHKOM PEKOHCTPYKLMMU
N pasBUTUS N CBA3AHHBIMU C HAM areHTCTBaMu».

Mo HalleMy MHEHWIO, MMEHHO rrnobasnbHas 3KOHOMUYec-
Kas NonuMTuKa 1 cocTaBnseT OCHOBHYO Lenb BTO, a npo-
BefieHe TapugHO-TOProBbIX W [PYruxX MeponpuaTun,
C 3TUM CBSI3aHHbIX, ABMAETCH NULLb CPaBHUTENILHO Masion
(hyHKUMEN B pamKax ABWXKEHUS K rMaBHOW Lenu, 1 Tec-
Hoe coTpyaHuyecTso ¢ MB® n MBEPP — pfononHutensHoe
TOMY NnoATBepXAeHMe.

BTO — 3710 0CO6bIN BUA MEXAYHapOL4HOW OpraHn3aummn.
Kak yxe 6bl510 cKasaHo, OHa He MMeeT BCeoObeMIIoLLIe-
ro ycraea, ee (PyHKUMM M HarnpasfieHve 6yayLiero pas-
BUTUS OMpefensoTcs U 3aKpennaTca Ha neperosopax
Y4aCTHMKOB OopraHv3aumm n BO MHOrOM 3aBUCAT OT TEKy-
LLIX MUPOBBIX NPOLECCOB, B YaCTHOCTU OT riobanusauymm
N pacCTaHOBKM CUI Ha MUPOBOW apeHe.
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MEXAYVHAPQAH b/t
IOPUANYECKMI GOPYM
CAHK TEPS

Cnepyet nogyepkHyTb, 4To BTO He TONbKO He UMeeT pa3 u
HaBcerga 3adMKCUpPoBaHHbIX PYHKLMIN — HET 1 pas U Ha-
BCerfa yCTaHOBIIEHHbIX MPaBuN; U OYHKLUMK, U Npasuna mMe-
HAOTCA. MexaHU3MOM U3MEHEHWs TOro 1 Apyroro ABNsAoTCs
neperoBopbl y4aCTHUKOB. BOT novemy Tak BaxkeH MexaHu3m
npuHATUA pelueHnin KoHdepeHumert mmHuctpos BTO.

Mo oxBaTty, No cepe BAUAHUSA HA SKOHOMUKY U TOPrOBJI0
BTO onpaBpgaHHO cYMTaETCs BCEMUPHONM opraHuM3aumnen,
OflHaKo uayLiMe B MUpe npoLecchl rnobanuisaumm Tpeby-
0T NPU3HATb, YTO HE BCE TaK OOQHO3HAa4HO.

Tak, OOHUM U3 MHOrOYUCIIEHHBIX MPOSIBNEHUI rnodanu-
3auMn SBNAETCA Tak HasblBaeMoe MHTepHauMoHanm3u-
pOBaHHOE MMPOBOE MPOM3BOACTBO. OTO NPOM3BOACTBO,
BefyLleecs rnaBHbIM 06pas3oM TpaHCHaUMOHasbHbIMU
kopnopauusmu (THK), npegcTtaenser cobor no cytu
CKpPbITbIA 9KCMOPT. OTa YacTb MUPOBOM TOProBAW, Kak v
BCA gesaAtenbHocTb THK, He nognagaeTt nof npasuna pe-
rynupoBanus, paspadoTtaHHble BTO. Mo nogcyetam ako-
HOMWUCTOB WMHTEpPHaLUMOHaNM3MpoBaHHasa 4acTb MUPOBOM
3KOHOMMKW COCTaBfseT MNMPUMEPHO MOSIOBUHY BasioBOro
MUPOBOro NpoaykTa. 1o 3ToM NpuYMHe NOHATUE «BCEMUP-
Has» npuMeHuTenbHO K BTO MoxeT 6bITb NCMOMb30BaHO
BEeCbMa yCM0BHO. Takum o6pa3om, BTO, ABNSsiCb MHCTPY-
MEHTOM rnobanusauumn, B TO Xe Bpemsi orpaHuyeHa Ta-
KM MOLLIHbIM ee pakTopoMm, kak THK. Kakas 13 cTpyktyp
oKasblBaeT 6ornbLUee BNSHNE Ha Apyryto — 60sbLUION BO-
npoc. Ybun xe nHtepecsl npegcraenset BTO?

B anoxy HabupatoLLlen Temnbl rnodann3aumnm HoBble Urpo-
KV Ha MUPOBOW apeHe — TpaHCHaUWOHarnbHble Kopropa-
umun, MexayHapogHble (OUHAHCOBbIE LEHTPbl WU Apyrue
MOLLIHbIE MEXAYHapOaHble S3KOHOMUYECKNE CTPYKTYpPbl —
B CBOEW COBOKYMHOCTM CT@HOBATCA YXe 4eM-TO Kade-
CTBEHHO HOBbIM. YKPENsfeTcs U paclumpsieTcs cucTema
B3aWMOOTHOLLIEHUI 3TUX HOBbIX CYOBbEKTOB MeXay CO60M,
CHMXaroLasa posib roOCy4apcTB B perynupoBaHum Mexay-
HapPOAHOro pbIHKA.

B n3BecTHOM cTeneHn 310 06LEKTMBHbLIN npouecc. Mu-
poBas MONWTUKA, MMUPOBbIE 3SKOHOMWMKA W TOProBns,
MUPOBbIE B3aMMOOTHOLLEHUS BCe B OOMbLUEN CTeneHu
perynupyloTcs 1M [axe KOHTPONMPYHOTCA pasnmnyHbIMA
MeXAyHapoAHbIMK CTPyKTypamu. BcTynas B mexpyHa-
pOJHYIO OpraHn3aumio, rocyfapcTso NpUHMMaeT Ha cebs
[06pPOBOSIbHOE 0643aTENbCTBO MOAYMHATLCA ee HopMmam
W NpeanucaHusam, YTo Hepenko NPUBOAUT K HEO6XO0ANMOC-
TV W3MEHUTb HauMOHalnbHOE 3aKOHOLATeNbCTBO. Tem
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camMbiM OHO [OGPOBOMLHO OrpaHMYMBAET CBOW rocyaap-
CTBEHHbIV cyBepeHuTeT. Kpome Toro, npaea v nosegeHue
rocyfapCTB — YJIEHOB TOW UM MHOW OpraHmn3aLmmn Takxe
npefonpeneneHsl ee npasmnammn n pacrnopsigkom. B nep-
BYIO o4epenb 310 oTHocuTes K BTO.

Bce BoapacTatoLas posib MexayHapoaHbIX opraHusaLuii
Ha MVPOBOW apeHe, Mo HaLleMy MHEHUIO, O3Ha4YaeT He YTOo
MHOE, KaK PacTyLLyo pofb Masioi rpynnbl SKOHOMUYECKU
MOLLIHBIX FOCYAapCTB, KOTOPble CyMenu NOAYNHUTL cebe,
CBOWM MHTEpecaMm 3TV OpraHv3aLmu.

Kakwne rocypmapctsa ctosT y pyns BTO, kto onpegenset
ee rnobasnbHy NOAUTUKY, B YbMX MHTEPEcax oHa NpoBo-
OUTCA, KakoB Crnoco6 M3bpaHus pyKOBOAALLMX KafpoB?
Bce 3Tn BaxHeKwMe BOMNPOCbl HE HaLIM OTPaKeHWUs
B Cornawennn o BTO. Hanpumep, KoHdepeHumns mu-
HuctpoB BTO, B KoTopor ydacteytoT 159 rocypmapcTs,
NPUHUMAaIOLLAsa BCE BaXHeENLLME peLleHus, — He HOBIo-
ponockoe xe Bede! PykoBogsLime opraHbl opraHmsauuu,
cuctemMa M npouegypa rofocoBaHUa U MHOrve apyrue
HIOAHCbI NpegonpenenstoT passmuTue COObITUN U peLLeHne
BCEX BOMPOCOB. HecornacHblli YneH MOXET fULLb BbIATA
13 opraHusaumu, Apyrux npas Yy HEero Her.

B cuctemy, dyHKUMKN, NOAUTUKY K perynmposaHne BTO
3aKnafblBaloTCa Te HOPMbI, KOTOpble OTpaxkalT peanb-
HbI 6anaHc MHTEepecoB, peanbHOe COOTHOLLEHWE Monu-
TUYECKNX N SIKOHOMUYECKUX CUIT HA MUPOBOM apeHe.

locynapctBa — uneHbl BTO oueHb pasHble, OfHU —
MOLLIHble GoraTeillne AepxaBbl C OFPOMHbLIM BIIMSHUEM,
Opyrve — cnabopasBuTble, 6efHble Y HEBMUSTESbHbIE.
[Haxe ecnu npeactaBnTb, 4TO (DOPManbHO OHU PaBHbI, TO
UX peasibHoe MOJSIOXKEHNE HECOMOCTaBUMO.

BTO, kak wn gpyrme MexgyHapogHble opraHusauuu,
HeafleKBaTHO OTpaXxaeT MHTepechl pasHbIX CTpaH. B ee
pamkax wupgeT 6opbba MHTEPECOB, HEpPenKo peLueHust
06YCnNoBIeHbl NONMUTUYECKUMU dhakTopamu. [pynna pas-
BMBAIOLLIMXCA CTPAH CYUTAET, YTO HEKOTOPbIE MONOXEHUS
1 pewweHns BTO HOCAT acMMMETPUYHbIN XapakTep 1 cy-
LLleCTBOBaBLUMIN paHee 6onee 6naronpuUAaTHbIN ANA HUX
pPeXuM NpPakTUYECKN UcHes, OH GIOKMPYEeTCs pPasnuyHbI-
MK coto3amu BHYTpy BTO.

Hanpumep, ykasbiBaeTcsi, YTO YCIIOBUSI BCEN eBponemn-
CKOW TOprosnv BHyTpu EBpocoto3a He pacnpocTpaHsAoTes
Ha OCHOBe NpuHLUMNa HanbonbLLero 6raronpuATCTBOBa-
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HWS Ha Mpo4une cTpaHbl. Ta xe cuTyauma ¢ CeBepoame-
puyKaHCKoM accoumaumert csobogHom Topronn. OTmeva-
eTcs Takxke, 4To BTO He cmorna npegotBpaTutb pocTa
NPOTEKLMOHN3MA, T.€. 06ECMNEYNTb PELLIEHNE BTOPOW CBO-
el BaXHenLwen 3agayu.

Poccus npucoegmHunnace kK BTO 1 chopmanbHo ctana ee
yneHomMm 22 asrycta 2012 r. B cootsetcTBun co cT. Xl
Cornawenuns o BTO. OHa BCTynuna B opraHnsaumio Kak
PSOOBON YMIEH, HE MMEIOLMNIA NOSAEPXKN HU CO CTOPOHbI
S5KOHOMUWYECKWN Pa3BUTbIX, HU CO CTOPOHbI Pa3BMBAOLLMX-
€A CTPaH, KOTOPbIA K TOMY XXe Bps4 N1 NOCTU BCe Npemy-
OPOCTM 3TON CMOXHOW opraHn3auum, komx Hemano. Poc-
CVSl HUKOrO He NpefcTaBnseT Ha MMPOBOW apeHe, Kpome
camom ce64. MoNHOCTLI0 yTpaTUB CBOU NPEXHME No3nLmnmn
B Ka4ecTBe BE/IMKOW AepXaBbl, Halla CTpaHa HU HOBbIX
OPVIEHTUPOB, HW HOBbIX COO3HWKOB He obpena.

Bctynnenne Poccum B BTO TamT B cebe Hemarno onacHo-
cTen. Ho HeBCTynneHne rpo3nno 6bl N3onsaumnen.

[maBHOE U1, K cOXaneHuo, eQUHCTBEHHOE NPENMYLLIECTBO
COCTOUT B TOM, 4YTO Poccusi B 6onbluen cteneHu 6yget
3aliuileHa oT AUCKPUMUHALUKW U OT O6BUHEHUA B OEM-
MUHre.

BTO 4eTko npuaepXuBaeTcs MNPUHUMMA, COMMAacHO KO-
TOPOMY MEXAYHapodHOE MpaBo SBMASETCA WCTOYHUKOM
npaBa HaLMOHANILHOMO W 3aKpersieHHble B COrnalleHusx
opraHu3aumu nosoXeHWs OOMKHbI CTaTb HOpMamm Haumo-
HanbHOro npaea ee YNeHOB 6e3 Kakux-nmbo U3bATUA, MO-
Oncbukaumii unm UCKIYeHnn. ITo 3apaHee BbIBEOEHO 3a
npegensl neperosopoB. BTO ycraHaBnvBaeT npasuna u
YCNOBUA MEXOYyHapOAHOM TOProBiv ToBapamm 1 ycryramu,
W rocygapcTBa-y4acTHUKM 065i3aHbl BHECTU WX B CBOE Ha-
LMOHanbHOE 3aKoHOAAaTEeNbCTBO, YTO B LIESIOM CNOCOOCTBYET
YNOPSOO0YEHNIO 1M COBEPLLEHCTBOBAHWUIO MeXAyHapOOHON
ToproBnn. K ycnosusiM M npasunam perynmpoBaHus Mu-
POBOro pblHKa BbIHY>XAEHbI NPUCNocabnmBaTbCs 1 Npo4ne
CTpaHbl, KOTOPbIE He ABAAKOTCA YIeHaMu OpraHn3aLmnm, ecnm
OHW XOTAT BNMUCATbCA B MUPOBOW PbIHOK. Takum 06pa3om,
npaeuna u ctaHgaptbl BTO pacnpocTpaHstoTes v Ha HUX.

Wtak, BcTynnexnme B BTO TpebyeT OT Kaxgon BCTynao-
e cTpaHbl TOYHOrO BbIXO[A Ha BCE MpaBOBble HOPMbI,
hOpMYNMPOBKU, cofepXKaLlmecs B cornalleHunsx, coctas-
nsowmx cuctemy BTO, npruyem cneumansHO OroBOPEHO,
YTO 3TO AOSMKHO WUCMOSHATLCA HE TOSIbKO LieHTpasibHbIM
npaBUTENbLCTBOM, HO U pernoHamn. Kak yxe 6bI10 cka-
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3aHo, xoTa BTO un aBnseTca BCEMUPHOM TOProBOW Op-
raHnsauuven, ee yHKUMU, OeNCTBME U BVAHWE [aneko
BbIXOOAT 3a pamMKu TOProsruv, 3aTparnsas MHOrne Bax-
Hble cpepbl SKOHOMUKK, B TOM YUCIE UHBECTULMN, BaH-
KOBCKYIO M CTpaxoByto cdepbl U T.4., MO3ITOMY U B 3TUX
chepax HaLMoOHanNbHOEe 3aKoHOAAaTeNbCTBO MOASIEXUT
aHanmay 1 BO3MOXHOMY U3MEHEHMIO.

KoHKpeTHble (hOpMbl BHECEHUS U3MEHEHUI B HAUMOHAmb-
HOe 3aKoHoZaTenbLCTBO npasunamm BTO He npeanucaHsi,
OHW MOTYT 6bITb pa3HbiMWU. Hanpumep, AnoHusa coenana
3asBfieHVe, YTO OHa MPU3HAeT, YTO NPY BO3HUKHOBEHUU
NPOTMBOPEYUIA UNN Pa3HOYTEHUI MEXAY HOopMaMu Ha-
umMoHansHoro npaesa u nonoxeHusmn BTO nocnepHue
umMeloT npuoputeT. Bpasunnua xe nepesena OCHOBHble
pokymeHTbl BTO 1 ony6nvkoBana nx kak HauMoHasbHbIA
3aKOH.

Ewe po Bctynnenus B BTO, B 1996 r., korga Poccus paTtu-
dmumposana CornalleHve 0 NapTHEPCTBE U COTPYAHMYE-
cTBe ¢ EBponeinckum coobLLEeCcTBOM 1 CTpaHaMu — YneHa-
MU COO6LLIeCTBa, ANA HaLlel CTpaHbl cTann AercTeoBaTb
npasuna MexgyHapoOHoOW TOproenu, copepxalymnecs
B cornaweHusax FATT/BTO. B 10T xe nepwog BCTynunu
B cuny obagarenscrea Poccun no AByCTOPOHHUM corna-
LeHnsaM, npegycMaTpusarommM TpebosaHue crneposaTb
npasunamMm KOHKypeHuun, npuHateiM B BTO. Tenepb Xe,
nocne ouunanbHoOro BCTyNfeHns, B COOTBETCTBUM C . 4
cT. XVI Cornawenns o BTO Poccus, kak 1 Bce npo4yne
YfieHbl, NpUHANA Ha cebs MeXAyHapopHoe obsasaresb-
CTBO 06GecnevynTb MosIHoe COOTBETCTBME CBOWUX 3aKOHOB,
HOPMAaTUBHbIX aKTOB Y aAMUHUCTPATUBHBIX PELLUEHWIA NO-
noxeHuam BTO. OrpomHbIi MaccuB 3akoHOLATeNbCTBA
TpebyeT U3MEHEHUs 1K nepepaboTkK, 1 3TO 3aTparvea-
eT perynupoBaHue npakTU4ecku BCen X03MCTBEHHOM 1 B
nepByto o4vepefb BHELLHE3KOHOMUYECKON [OesiTENbHOCTU
CTpaHsbl.

VMi3ameHeHMe 3akoHogaTesnlbCcTBa O3Ha4YaeT Kak BHeceHue
UCnpaBfieHnn, Tak U paspaboTKy HOBbIX HEOO6XOAMMbIX
nNpoekToB. CTOUT OTMETUTb BaXXHEWLLYIO Npobiemy, KOTo-
pas ycyrybnseT HeCOOTBETCTBME POCCUIMCKOrO 3aKoHoda-
TenNbCTBA NOMOXEHUAM COornaLlleHnin opraHMsauumn, — 3To
TepMUHONOrn4yeckme pasHoyTeHus. Hanpumep, poccuin-
CKMe onpefeneHns NOHATUN «YCIyrn», «3KCMopT», «UM-
nopT», «y4aCTHUKM BHELUHESKOHOMUYECKON [esaTerb-
HOCTU» W Mp. He coBnagawT c TepmuHonoruen ATC.
MonoxeHunsam MATT npoTvBopevat ornpepeneHus Tamo-
XKEHHOr0 COK3a N 30HbI CBOGOHON TOProBIIN.
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CyLuecTByeT U elle ogHa Tpygooemkas 3agada: Tpeby-
€TCH TWaTesfbHbIN aHannM3 MHOIMOYUCIEHHbIX OBYCTO-
POHHUX cornaweHnin Poccun 0 noowipeHun n 3alumte
MHOCTPaHHbIX NHBECTULNN, TaK KaK B HUX FOBOPUTCS, B
YAaCTHOCTU, O NPefoCTaBfIEHNN TOProBOro M MHBECTU-
LIMOHHOIO PEXUMOB. HyXHO, 4TOBbl UX O6BEM COOTBET-
cTBOBaN 0OBbEMY PEXUMOB, NpenyCMOTPEHHbIX corna-
weHuamm BTO.

K coxanenuto, Poccusa Bctynuna B BTO, He nposegas rny-
60KOro aHanu3a BCEX BaXXHEWLLMX acreKkToB OTpacreBo-
ro perynMpoBaHns 3KOHOMUKM B HOBbLIX YCIIOBUSIX C TEM,
YTOObI MOMbLITATLCA [[OOUTLCA OMTUMAsbHBLIX YCIOBUM
BCTYMNJIEHUS.

Bonee Toro, fo cero BpeMeHu faneko He BCE MHOrOYMC-
neHHble fokymeHTsl BTO nepeBefieHbl Ha PyCcCKuii A3bIK,
a 3TO 3HAYUT, OHW HE AOCTYMHbI HALLMM YYHOBHUKaM.

Mpouecc Bctynnenunsa Poccun B BTO pgnunca 18 ner.
BcTynneHve — 370 nvWb Ha4yano TPygHOro v OuUTENb-
Horo nyTu. VicnonHeHue npasun BTO — 3apgaya TpyaHas
Ons noboro ee yneHa, ans Poccun xe tem 6onee. MNMepuopg
ee «nmbepasnibHOM» 3KOHOMUKM Oblfl CIIULLKOM KOPOTKUM,
KpOMe TOro, rocydapctBo OO CUX MOP UrpaeT rnaBHYHo
posfib B 9KOHOMUYECKOM Pas3BUTUM, YTO B CBOKO O4epefb
npegonpenenser u 3aperympoBaHHOCTb, U 4pe3Mep-
HOCTb CPEACTB YNpaBfieHUs U KOHTPOSS 32 SKOHOMUKOW.
Haunbonee HebnaronpuaTHbLIM MOMEHTOM SABJISIETCS OTCYT-
CTBME CTabUNbHON B3BELLEHHOW TOProBO-3KOHOMUYECKON
NOSINTUKN, OTCYTCTBUE TPAHCNAPEHTHOCTU, CNOHTAHHOCTb
HEKOTOPbIX BaXKHbIX PELLUEHUA 1 T.4.

HacTynun MOMeHT, korga Ha Tepputopmmn Poccumn gonmxKHsbl
Ha4aTb JeNCTBOBaTb MeXAyHapohHble npasuna (npasuna
BTO), kacawowlmecs ToBapoB, YCNyr, MHTENNEKTyanbHON
CO6CTBEHHOCTU Y MHOTMX Apyrnx npo6nem. OHM 3ameHsT
CO60K0 pOCCUNCKOE perynupoBaHue n onpenenaT npeg-
npuHUMaTenbckui knumat Poccun. Bce Toprosble Me-
ponpuAaTus Tenepb AOMKHbI COOTBETCTBOBATL MpaBunam
BTO. Kak 1 B KakoW CTeneHu HOBble YCMOBMUS OTpa3sT-
CA, HaNpuMep, Ha [eATENbHOCTU POCCUMCKMX KOMMaHWUN?
Br3Hec-nnaHbl MHOrMX KOMMAHWI MOryT npeTepneTb U3-
MeHeHusi. B cBoel cTpaHe pOoCCUICKME KOMMaHuu CTon-
KHYTCAl C HOBOM KOHKYpeHUMen, a 3a pybexxom — C He-
06X0AMMOCTLIO MPeooneHns NpoTekymoHmnama. Npasuna
BTO okaxyT HenocpeaCcTBEHHOE BANSHME KaK Ha POCCUN-
CKMe KOMMNaHuW, Tak U Ha MHOCTPaHHble UPMbI, UMEIO-
Lwne 6usHec B Poccun.
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Ho cyLuecTBylOT 1 sicCHble U OEUCTBEHHble CPeacTBa 3a-
WwmnThl. Poccuiickue KoMMaHuu MonyyaroT BO3MOXHOCTb
YCMeLHO 60pOTbCsl MPOTUB HE3AKOHHbIX OrpaHVU4nBalo-
LLIMX TOProBIII0 Mep ApYrvx CTpaH, UCMosb3ysi NpeaocTaBs-
nsieMble BTO BO3MOXHOCTU, — KOHEYHO, MPWU YCIIOBUM
TLATENBHOrO U3YYeHWUsl JOKYMEHTOB OpraHv3aumn u ee
MexaHWU3MOB.

MOXHO KOHCTaTMpOBaTb, YTO MMEHHO KOMMaHUWU SABMIsA-
I0TCA OCHOBHbIM apgpecatom npasun BTO. OpgHon u3
NPOBO3rNalleHHbIX LIeNen opraHM3aumm ABMSEeTCs Cro-
CO6CTBOBaHME pPas3BUTUIO OU3HECa, YCTPaHeHWo npe-
NATCTBUNA, MELLAIOLLMX ero AesTenbHOCTU. [pu3HaHHbIM
haKToOM cHuTaeTca U obpaTHoe, a UMEHHO BO3[eNcTBMNe
6u3Heca Ha BTO. Takoe BNMsSiHME OCYLLLECTBNAETCS KPyn-
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HeWLLMMM KOMMaHWUSIMU, HEPEOKO NMPU NOAAEPXKKE CBOUX
npaBMTeNbCTB, U AOCTUraeTcs Yepe3 MmexaHuam BTO —
BeZEeHWe NeperoBopoB, NPUHSTAE PELLEHWI U NONyYeHre
pe3ynsTaToB. Elle 60nbliero ycnexa MoXHO AOCTUYb My-
TeM JOrOBOPEHHOCTU rPyMibl MOLLHbLIX KOMMaHWiA, UMeto-
LUMX OfMHaKOBbIe MHTepeckl. OQHAKO 04EBUIHO, YTO POC-
CUIACKME KOMMaHWN B 3TO YUCIIO HE BXOASAT.

Mbl pazgensiem ToUKy 3peHus Tex uccregoBaTeneit’, KoTo-
pble YTBEPXAatoT, 4To BeTyneHne B BTO Takmx cTpaH, kak
Poccusi, cnoco6HO noBreyb 61aronpusTHbIE NOCNEACcTBUS
TOJSIbKO B JOSITOCPOYHON NepCrnekTUBeE, TOMbKO NpU rpamMoT-
HOVi SKOHOMWYECKOW MOSIUTVKE U TONbKO MpuY COBMoaeHUN
npropuTeTa MHTEPECOB COGCTBEHHOro HaceneHus. Poc-
CUIO OXMIAT CepbesHble TPYAHOCTM U OrpoMHasi padoTa.

' Cm, Hanp.: Poccusi B BTO: npaBoBble nocnenctsms // 3aKoH.
2011. Ne 12. C. 33, 34 (aBTOp KOMMeHTapusa — A. KypbaTos).
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Bnagumup Bnagumuposuy
3aBeayoLnin kadpeapoi
rpaxxaaHckoro npouecca Yp-
FOA, nOKTOP OPUANYECKIX
Hayk, npodeccop

Viadimir Yarkov

Doctor of Law, Chief of the
Chair of civil procedure, Urals
State Law Academy

Borpoc 0 KOHKypeHLMW NpaBoBbIX U HOPUCONKLMOHHBLIX
CUCTEM ABMAETCA [OCTATOYHO BaXKHbIM UM 3HAYUMbIM, MO-
CKOJbKY M3 chepbl crieumarnbHbIX UCCNefoBaHNii OH B Te-
YeHWe HeCKONbKUX N1ET nepeLuen B NOCKOCTb Ny6NYHOM
avckyccun. MHoro BHUMaHust 3Ton Tematuke 6bIr1o yae-
neHo Ha Il MNeTtepbyprckom MexpgyHapogHom HOpugnye-
ckom dopyme B mae 2012 r., B HaCTHOCTU B BbICTYMNEHUN
Mpencepatens BAC P® A A. VisaHoBa.

Kak n3BecTHO, NpaBoBas CUCTEMA KaXAOW CTpaHbl siB-
nAeTcA pe3ynsTatoM OJIUTENIbHOW 3BOMIOUUK, OTpaxato-
e oco6eHHOCTN ee SKOHOMMYECKOrO U NOSINTUYECKOrO
pasBuUTUSA, NPABOBbIE U KYNbTYPHbIE TPAoULUK, ee MeCTo
B MWPOBOM pa3fefieHnn Tpyaa — MHOroe 3aBUCUT OT CO-
YeTaHusa OPYrvx, NMOPON BHELUHE CryYarHbIX (DAaKTOPOB.
MecTo TOro unmM MHOro rocymapcrTea Ha HOpPUAMYECKON
KapTe nnaHeTbl, BOCTPeHOBAHHOCTL Ero NPaBoOBOM CUCTE-
Mbl MOTYT HE COOTBETCTBOBATb YPOBHI 3KOHOMUYECKOIO
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KOHKYPEHLMA MPABOBbIX
N HOPUCONKUWOHHBIX CUCTEM

COMPETITION OF LEGAL AND
JURISDICTIONAL SYSTEMS

The article comments briefly on some issues relating to competition
among the world’s jurisdictional systems as it affects the Russian
legal system. The author points out differences in approaches of the
influence on economic development of systems of common and civil
law by the authors of papers in Doing Business and the A. Kapitan
Association. The greater economy to society of a civil-law system
is described. The author analyses various ways of increasing the
attractiveness of the Russian legal and jurisdictional system.

pasBUTUS M NONUTUHECKOMY BeCy CTpaHbl U onpeaensTb-
csl LuenbiM psigoM pakTopoB creumarnbHO-IpPUANHEcKoro
XapakTepa, yao6CTBOM NPaBOBOM CUCTEMbI NS peLleHns]
onpefgeneHHbIX 3KOHOMUYECKUX 3adaq, OOCTUXKEHUs! He-
06X0ANMBIX Pe3ynbTaToB.

B coBpemMeHHOM MUpe, MOMMMO KOHKYPEeHLUM TOBapoB
W YCIIyr, CYLLIeCTBYET M COMEPHUYECTBO Pa3fUYHbIX npa-
BOBbIX cucTeM. OHM He TONbKO, KaK CrpaBednvBo MULLYT
MHOTME WCCrefoBaTenu, cOnmxXatTcs U B3avMHO 060-
rawjatoT gpyr gpyra', HO B CUily OCOGEHHOCTEl pasBu-

! Ha paHHoe o6CToATENLCTBO 06paTUIIV BHUMaHNe MHOrme uc-
cneposaresm, cMm., Hanp.: PewetHnkosa W.B. [oka3aterib-
cTBeHHoe npaBo CLUA w AHrnum. ExkatepuH6ypr, 1997; Ky-
Apsisyesa E.B. paxpgaHckoe cygonpon3sofctso AHrmm. M.,
2008. lNpepcTasnseT 60/bLLION UHTEpeC KHUra, nocBslLeHHas
npoyeccam cOvKeHWs rnpoueccyanbHoro npasa B Espore,
BbIMOJIHEHHAsA no4 pykoBoAcTBoM rpogheccopa M. Ctopma —
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TS U COBOKYMHOCTU pa3finyHbiX (DakTOpoB 06BEKTUBHO
KOHKYPUPYIOT MexXay Co60W, npeanaras ny4yiive ycnosus
BeJeHus 6u3Heca, HanoroobnoxeHus, 6onee yaobHble
opMbl 1 npoLenypbl paspeLlleHns 1 yperynupoBaHus
CMOpPOB, a TakKXe WCMOJSIHEHNS MPUHATLIX peleHuin. Of-
HUM CJIOBOM, pa3Hble XapaKTePUCTUKN TO UM MHOM Npa-
BOBOW CUCTEMbI MO3BOSAIOT OLEHUTL €€ NpenMyLLecTsa 1
YBUAETb HEOOCTATKM NO CPaBHEHMIO ¢ Apyrumu. MNoatomy
TpaHCcHaLMOHabHbIE KOMMNaHUM MOryT u3bpartb ansa cebs
VMEHHO Ty MPaBOBYI CUCTEMY, KOTOpas Hambonee 3Ko-
HOMWMYECKM 3hPEKTMBHA U opuanydeckn 6esonacHa, Hau-
MeHee MOTeHUManbHO CropHa M NO3BOMIAET ONTUMAaSIbHO
BbICTPOUTb CUCTEMY MPABOBbIX U 3KOHOMWYECKMX OTHO-
LLEHWA.

Takum 06pa3oM, C OAHOM CTOPOHbI, MOXHO OTMETUTb
TEHOEHUMIO K YHUDMKaALUN U rapMOHM3aLMN OTAENbHbIX
NpaBOBbIX CUCTEM, B TOM YMCIle NyTEM BOCTIPUATUSA NHTE-
pecHbIX NPaBOBbIX NHCTUTYTOB, C APYrOM CTOPOHbI, HaNMK-
L0 COMEepPHNYECTBO, OTpaxarLlee KOHKYPEHTHY atMocC-
hepy yenoseyeckoro obLecTsa. B ocHOBe KOHKYpeHUun
NpaBOBbIX CUCTEM NEXWUT MAEA CO3OaHWA Hauny4Lumx
YCNOBUWI A1 SKOHOMUYECKOrO U COLMAanbHOro passutus,
NpUBIeYeHNs MHBECTULMIA 1 nogen. [paBo B 3TOM CMbIC-
e NpeBpaTUoCh B TAKOW Xe ToBap, KOTOpPbIV onpeaens-
eT NPUBMEKaTENbHOCTb KOHKPETHOW CTpaHbl Ans Bbibopa
B Ka4eCTBe MeCTa XWUTeNbCTBa, NHBECTULIMIA, COXPaHEHWUS
kanuTana. loatomy 3atparvBaemas npobrnema KOHKY-
PEHLMM FOPUCANKLUMOHHBIX CUCTEM NPOM3BOAHA OT KOH-
KYpPEHLMM 3a pecypchbl, AeHbIM, KOHTPOSb NPaBOBbIX OT-
HOLLEHWUI B Apyrux cTpaHax. Ha camom gene ecnv nopow
BHYTPEHHME 9KOHOMMYECKME OTHOLLEHUs B Poccum pery-
JIMPYIOTCH C MOMOLLIbIO HOPM MHOCTPaHHOMO npasa, Yalle
BCEr0 aHrIMNCKOro v LIBENLAPCKOro, TO MOXHO FOBOPUTL
B KaKoW-TO Mepe 06 yTpare IopMaNYECKOro cyBepeHmTeTa
Haluen cTpaHbl B page cdep.

KOHKypeHUnsi NpaBoOBbIX CUCTEM OTPaXKaeT MOSIOXKEHMUE:
«Pornb npaBa MOXeT 6bITb peakLMOHHOW, Mporpeccus-
HOW WM HENTPanbHOW B 3aBMCUMOCTU OT TOrO, Kak UM
Nnosib3yTCH, YbUM MHTEpPEecaM OHO CIYXUT, a Takxe OT
TOro, Kak OHO B3aMMOAENCTBYET C ApyrMMn dpakTopamu,
BVSAIOLLMMY Ha UHAMBUAOYaNbHbIA BbIGOP ntoaer»2. Mpu

B TOT nepvof npesvaeHTa MexayHapogHovi accouymaymm rnpo-
yeccyansHoro npasa: Storme M. (ed.) Rapprochement du Droit
Judiciaire de I'Union européenne. Kluwer, 1994.

2 Ulinxata W. lNpasoBas pegpopma. Teopus v npaktmka. M., 1998.
c.9.
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3TOM HE COBCEM TOYHO FOBOPUTH B LIESTIOM O KOHKYpPEeHLUn
NnpaBOBbIX CUCTEM KaK TakOBOW, MOCKOMbKY Kaxaas 13
HUX OOCTATO4HO caMObbiTHa U pa3BuBanach nog BANSHU-
€M COOCTBEHHbIX UMMYSbCOB, a He B CTPEMJSIEHUU NPOTU-
BOMOCTaBUTb ce651 Kakon-nmbo MHOW NPaBOBOM CUCTEME.
Opyroe geno, 4to B 3MoXy rnobéanusaumm 3KOHOMMUKMU,
ObICTPOro MNepeMeLLeHns KanuTasioB MOSBASIOTCA BO3-
MOXHOCTW BOWUCTWHY MNlaHETapHOro B3rnsga Ha BOMpo-
Cbl Nny4LLen opraHnsaumm 6usHeca 1 obecrneveHvs npas
COBCTBEHHOCTU UM COOTBETCTBYHOLLEro Bbl6opa 6Gonee
yOO6HOro npasa o5 peLleHns KOHKPETHbIX NPUKNagHbIX
BOMPOCOB, HanpumMep 3aknyeHns akuMoHEepHOro corna-
LLIeHMa UK NnaHMpoBaHusa nepexoa npae B NOpsaKe Ha-
cnefoBaHus.

PaanuyHbIn npaBoBOM pexum, npexae Bcero B cdepax
BeAEHNA MPeAnpUHMMAaTENbCKOM AeATeNbHOCTM, Hanoro-
06710XXEHNSA, OCHOBHbIX MHCTUTYTOB MPaXKAaHCKoro npasa
(odbopmneHus npas cO6CTBEHHOCTH, 0683aTENbCTBEHHOIO
npasa, nNpasa HacnegoBaHWs, peXxumMa UMYLLECTBEHHbIX
OTHOLLEHWA B CEMbE W Ap.), HOPUCOVNKLMOHHBIX YCIOBUIA
W npouenyp, obecneynsaeT BO3MOXHOCTb Bbl6opa Hawu-
6onee uUenecoobpasHoOM MoAenu N HageXHOW NpPaBOBOW
CUCTEMbI 1 MO3BOMSET OMPEeAensTe MeCcTo perncrpauum
6u3Heca, NPMMEHNMOE NPaBo N IPUCAUKLUNIO HA criyyan
KoHnuKTa. MpegnoyteHve TOM UIU MHOW NPaBOBOWN CU-
CTEMbl MOMMMO MOBBILLEHNS MHBECTULMOHHOW MpUBeKa-
TeNbHOCTU rocyfapcTaa, B KOTOPOM OHa PYHKLIMOHUPYET,
W NPUTOKA B HEro (pMHaHCOBbLIX PECYPCOB TakXe co3faeT
PbIHOK TPYAa ANS IOPUCTOB N IOPUANHECKUX YHPEXAEHUNA,
BNMSIET Ha lopuanYeckoe obpasosaHne U Ha MHorme apy-
rme acnekTbl.

lMockonbKy BCE B HalleM MUpe Tak WKW UHa4e YYUTbI-
BaeTcs n panxupyetcs, ¢ 2003 r. ctanu nyénmkosaTbCs
exerogHble goknagel BcemupHoro 6aHka Doing business.
[oknagpbl NOCTPOEHbl HA OCHOBE AOCTATOYHO NPOCTON Mo-
CbIJIKWU O TOM, YTO MOCKOJIbKY Jy4yLLas 3KOHOMUKA B MUpe
cospgaHa B CLUA, TO, COOTBETCTBEHHO, U Ny4Llee B MUpe
npaeo, Hanbonee afgeKBaTHO OTBevatLlee TpeboBaHUAM
9KOHOMWYECKOro pas3suTus, — 310 npaso CLUA n B Lenom
cucTembl obLLero npaesa. Takum o6pas3oM, KO BCEM CTpa-
HaM NpPUMEHSETCA OOMH NOAX0A MO NPUHLMMY one size fits
all. B ka4ecTBe KpUTEPUEB OLEHKN U36MPanmcCb B OCHOB-
HOM MokasaTenn BPEMEHU U ABVKEHUS, Hanpumep Ons
pervcTpaumm npas Ha HEABUXUMOE UMYLLIECTBO — KOMK-
4eCTBO npoLenyp, YUCNOo AHEeN, CTOMMOCTb, a Ansa UCMon-
HEeHWA OOrOBOPOB — KOMMYECTBO CyAeOHbIX CTagun, CpokK
paccMOTPEHUS B OHAX N CTOUMOCTb.
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B ocHoBHOM B poknagax BcemupHoro 6aHka 6bina
nofBeprHyTa KpuTuMKe cucTema rpaxpgaHckoro mnpasa
(KOCBEHHO, NyTeM COOTBETCTBYIOLLErO0 pPaHXMpOBaHWSA
B pelTuHrax), mosToMy MHTepeceH goknag Accoumaumm
Apy3en hpaHLly3CKOM 1opnamnyeckon KynsTypbl M. AHpK
KanutaHa®, B KOTOPOM KpUTUYECKM pa3obpaHbl OCHOBHbIE
posofpbl Doing business. Hawwn konnerun na Accouuauuu
uMm. AHpu KanuTtaHa nogpo6HO uccrefosany aktuye-
CKMe W1 npaBoBble UCXOAHble faHHble AoKNnaja n cymenu
[OBOJIbHO TOYHO OTMETUTb Kak (pakTU4ecKyto He0O60CHO-
BaHHOCTb MHOMMX BbIBOLOB A0KnagoB Doing business,
Tak v NpeMMyLLiecTBa CUCTEMbI MPaXKAaHCKoro rnpasa, Ko-
TOpble NO3BONAIOT el He MeHee aMPEKTUBHO BbICTYNaTb
B Ka4eCTBe OCHOBbl 3KOHOMMYeckoro passuTus. OcobeH-
HO HarmnsgHoO CrMOPHBIN XapakTep MHOMMX MOSIOKeHW [0-
knapos Doing business 6bIn nokasaH Ha npumepe peru-
cTpaumu npas Ha HeABUXMMOE MMYLLECTBO, UCMOSTHEHUU
[OroBOpoB U Apyrux cdep. Bbino 6s1 6onbLIMM Npeyse-
nMYeHneM nonaratb, YTO PevTUHr, Hanpumep, ®PIM unn
®paHumn B goknagax Doing business cunbHO NOBNUSAN Ha
NX 3KOHOMUWYECKYIO NMOMUTUKY UK cTan NpeaMeToM 607b-
LLIOV ANCKYCCUN B 9TUX CTpaHax.

OpHako aTa B 601bLLEV CTENEHN aKagemmnyeckas QUCKyc-
cusi npuobpena B Hallen CTpaHe HeOXMOAHHO NonuTuYe-
CKWI XapaKTep, 1 NoBbILLeHne penTuHra B Doing business
6bIN10 OOBSABIEHO HOBbIM MPUOPUTETOM pPas3BUTMA OIS
Poccun*. Hackonbko 310 onpaBgaHHO? Bpsig nv MoXHO
6paTb 3a OCHOBY CTpaTeruv passBuTUS PENTUHIN, Teope-
TM4eckas 1 npakTuyYeckas LeHHOCTb KOTOPbIX Obina nog-
BEPrHyTa KpUTMHECKOMY aHanuay eLue LIecTb NIeT Ha3aga.

O6paTtvM BHMMaHME TONILKO Ha oAuH acnekT. omumo
WUCKYCCTBEHHO NOAOMHAHHbIX LMMP HENb3s HE Y4UTbIBATb
3KOHOMMYECKYIO COCTaBMAIOLLYO COOTBETCTBYIOLLIEN MNpa-
BOBOW cucTeMbl. Hanpumep, KONNM4eCcTBO CNOPOB U3 HOTa-
puanbHO yOOCTOBEpPeHHbIX caenok B EBpone coctaBnseT
nopsgka 1 Ha 1000, B To Bpems kak B CLUA — B 40-50
pas 6onblue ¢ TeHOeHuuen K yBenuyeHuto: ¢ 1999 no
2009 rr. KonM4yecTBO CMOPOB U3 AOrOBOPHbIX OTHOLLIEHUN
BO3POCIO Ha 26,7%, a B cchepe HeaBMXMMOCTU Ha 44,2%.
KonnyecTtBo rpaxgaHCKmMX npoueccoB yTpamBaeTCs Kax-
b rog (1 npouecc Ha 10 B3pocnbix xuTtenen B 2007 r.).

5 Cm.: UuBunuctnyeckme npaBoBble Tpaavuymm rnog BOrpoCOM.
o nosogy noknagos Doing business BcemypHoro 6aHka / nep.
c ¢pp. asbika A.B. Ipsigosa. T. 1. M., 2007 .

4 Cm., Hanp.: LvpmaHoea T. Poccusi nepenvcbiBaeT 3aKoHbl
paav pevitnHra Doing business // 13Bectusi. 2012. 15 OKT.

186

Loaded: 15-07-2025 PMt 23:11:16

7Q n 124.1927 indA 12/

MEXAYVHAPQAH b/t
IOPUANYECKMI GOPYM
CAHK TEPS

B cTpaHax cucTtembl rpaXgaHckoro npaea, K npumepy,
HoTapuaTt obecneyvnBaeT HEBbLICOKYIO CTOMMOCTb COAEp-
XaHus Ona obecTBa BCEN HOPUCOMKLMOHHOW CUCTEMBI
rocynapcTtea (0,5-3% BBI1), a B CLLUA — 5% BBI1, nnu
nsa TprH ponn. The Legal Industry, T.e. COBOKYMHOCTb
pacxogoB rpaxaaH, opraHM3aumini U Bnacten Ha cyneo-
HYIO cucTeMy Kaxpdbli rof ysenuyunack Ha 382% 3a
12 neT (B TO Xe Bpemsi, ckaxxeM, 060pOT aBTOMOOUITbHON
npombiwneHHocTn B CLUA yBenuumncs Tonbko Ha 40%)°.

Mb! BOKHBI KOHCTATUPOBATb, YTO POCCUIACKAs FOPUCAMK-
LUMOHHAs cucTemMa, B OT/IMYME OT 3aKpbITOW COBETCKOW,
OeNCTBYET B YCMOBUSAX KOHKYPEHLIMU C MPaBOBbIMU CUCTE-
Mamu gpyrux rocygapcts. lMoatomy no ncrevexmn 20 net
pedopM, Kak CBMAETENbCTBYIOT pesynbraTbl MCCNeno-
BaHWI, 6onblias (Mnun, No ApyruM OUEHKaM, 3Ha4uTesb-
Hasl) 4acTb BHELLUHESKOHOMWUYECKMX CHENOK POCCUMCKMX
KOMMaHW NofYMHEeHa WHoCTpaHHoMy npaBy®. MoXHO
BbIOENNTb HECKOSIbKO MPUYMH CIOXMBLLENCS CUTyauuu.
Moxanyn, OCHOBHasa — >enaHne HOBbIX COOCTBEHHVKOB
3alMTUTLCA OT NepecMoTpa pe3yNbsTaToB npMBaTu3auum
N CTpeMIIeHNe CKpbITb Ccebs Kak KOHe4YHbIX 6eHeduuma-
poB, B CBfA3M C 4YeM BfajeHVe akTMBaMu HOPUANHECKM
BbIBOOMIIOCH 3a pybex. Cpeamn opyrmx NpuHnH BbIGENsaoT
6onee yfnobHbIN Crocod OPOpPMIIEHUS MPaBOBbIX OTHO-
LLIEHWI, CUCTEMY HaNOroo6oXeHus, hakTop HegoBepus
K COGCTBEHHOM CUCTEME U T.4.

MOXHO N KaKMM-TO 06pa3oM OrpaHN4MTb Takor BbIGOP?
B anoxy, korga nonHOCTbIO peanv3oBaniocb U3BECTHOE
BbIpaXKeHne O TOM, YTO Kanutasn He UMeeT HalMOoHarnbHo-
CTU U rpaHul, Takme orpaHu4eHuns Bpag N MoryT ObITb
nonesHbIMK, a UX BBELEHVEe, CKopee BCEero, BbI30BET He-
raTMBHbIE 3KOHOMUYECKMNE NOCNEeNCTBUS.

Y10 MOXHO caenatb ANs MNOBbILEHUS OOBEPUS K pPOC-
CUINCKOI MpaBOBOW CUCTEME U opucamkummn? PocT po-
Bepus — NPoLLeCC NOCTENEHHbIN, U OH HE MOXET MPOW-
TN B 3apaHee 3anfiaHMpPOBaHHblE CPOKU. AGCOSOTHOro

5 Cm.: U.S. Census Bureau // www.census.gov; Analysis of the
Legal Profession and Law Firms, Harvard Law School, 2010 //
www.law.harvard.edu/programs/plp/pages/statistics.php; Le nota-
riat dans le monde, éd. Commission de coopération notariale
internationale d’'U.I.N.L. 2011. P. 3.

6 Cm.: AgpaHacwes []. CyBepeHutet Ha 10% // Begqomoctn. 2012.
27 wioHs; ViBaHoB M. Kommepyeckue criopbi npeaioxXeHo Bbi-
BECTU U3 MHOCTPaHHOU topucavkumm // KommepcaHTb. 2012.
10 okT.; Xunbyos A., MypaHos A. CyBEPEHUTET 1 poccuiickoe
npaso // PBK daily. 2012. 31 okT.
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peweHna He cyulecTtByeT, NOCKOJIbKY OaHHbIN BOMpoOC
MMeeT MHOro cocTaBnstoLmx. [MaBHbIM ABRSeTCa OBU-
XeHne K HaMe4eHHbIM LefiadM C MCNoJib30BaHNEM CaMbIX
Pa3nn4HbIX CpencTB, a TakXxe MUX NMOCTOAHHasA KOppek-
TUPOBKa NO Mepe pa3BUTUA Ha KaXXOoM 3Tane. B atom
nfiaHe B nocrniegHne roabl NOCTOAHHO COBEpPLLUEeHCTBYEeT-
CcA MaTtepualibHOe W1 npoueccyasnibHOoe 3akoHoaaTelsib-
CTBO, B TOM 4ucne 4epes BoOCnpuAaTne Ha pOCCI/llzCKOVI
no4yee al'lpO6I/IpOBaHHbIX MHCTUTYTOB N3 OPYyrnx npaBo-
BbIX CUCTEM.

MosToMy MonesHbl NPUHMUMAaeMble Mepbl MO COBepLUEH-
CTBOBaHMIO CyAe6HON CUCTEMbI, UCMOMHUTENBHOMO Npo-
M3BOACTBA, HEOOXOAMMO TakXe 6onee 6raronpusTHoe
OTHOLLIEHVE K apbuTpaxy W OMpedeneHuio rpaHul, ero
KoMMeTeHUM. B n3MeHeHnsix HyxaaeTtca U npasosas
cpena B LiefioM, 1 cucTema rnpaBonpuUMeHeHnsi, 0CO6eHHO
cyne6Horo, Kak LeHTpanbHoe ee 3BeHO. BaxHo nokasbl-
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TOYKA 3PEHUA /
POINT OF VIEW

BaTb OOCTOMHCTBA Halleh MpaBOBOW CUCTEMbI, Hanpu-
Mep Hanm4ne MHTepeCHbIX NpoLeccyasibHbIX MEXaHU3MOB
B apbutpaxHom npoLecce, perynmposaHve CPoKOB pac-
CMOTPEHUA Oen, OTHOCUTESNIbHO ObICTPYIO CUCTEMY nepe-
CcMoTpa cyaebHbIX akToB.

Taknm o6pasom, B LiesIoM BCSA cpefia 06uTaHus ans yyacT-
HWKOB 3KOHOMMYECKMX OTHOLeHun B Poccuu porxHa
6bITb YOOOHON N KOMOPTHOM C TOYKM 3PEHMS Kak rnpaso-
BOW OCHOBbI, Tak 1 NpaBornpuMeHeHns. B koHe4yHoM cHeTe
NPUBMEKATENbHOCTb TON UIN MHOW KOPUCOMKLNOHHON CU-
CTeMbI CKIafblBaeTc 3 MHOMX (PakTOpPOB, N COBEpPLLEH-
CTBOBaHME TONbKO MPaBOBOW CUCTEMbI ABMAETCH cpeaun
HWX CYLLIeCTBEHHbIM, HO He peLuatoLmm. B niobom criyyae
NOBbILLIEHNE KOHKYPEHTOCMOCOBHOCTU POCCUNCKON HOpUC-
OVKUMOHHOM CUCTEMbl SBASETCH OOHUM W3 BaXKHEMLLINX
BOMPOCOB, HANPsIMyIo BIAVAIOLLIMX HA YCNELLIHOE SKOHOMM-
Yyeckoe 1 coumnarnbHoe pasBuTre Hallen cTpaHbl.
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TOYKA 3PEHUSA / POINT OF VIEW

YIONOBHOE NMPABO

r0/10BKO

Jleonunp Butanoesuy
3aBefytoLLnin Kadeapor
YrONOBHOMO NpoLecca,
npaBocyams 1 NpoKypop-
CKOro Haa3opa topuanyec-
Koro thakyneteta MY

um. M.B. JlomoHocoBa,
JOKTOP OPUANYECKUX HAYK,
npodeccop

Leonid Golovko

Doctor of Law, Chief of the
Chair of Criminal Procedure,
Justice and Prosecutorial
Oversight, Lomonosov
Moscow State University

Jlto60r HenpeaB3AaTbIN aHaNMUTUK, Aaxe HaYvHalLnn
UCMbITbIBATb OMpefesieHHOe pasfpaxeHue no nosony
6GECKOHEYHbIX PACCYXOEHUIA O HOBbIX BbI30Bax W ro-
6anbHOM MWUpE, HE MOXET He 06paTuTb BHMMaHUSA Ha
TEHOEHLMM 1 NPOLECCHI, MPOUCXOOALLME HE TONbKO BHYT-
py YrosioBHOrO Npaea, HO U C HUM Kak ¢ (0EHOMEHOM B
uenom. B HacTosilee BpeMsi HEOH6XOOMMbIM SABMAETCS
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KAK NHCTPYMEHT 10BANTbHOM
WHCTPYMEHTAJTN3ALNI:
TEHOEHUWW A PUCKIA

CRIMINAL LAW AS AN
INSTRUMENT OF GLOBAL
INSTRUMENTALIZATION:
TRENDS AND RISKS

Any national peculiarities notwithstanding, there exist certain universal
trends which are characteristic of the development of modern criminal
law. They are not only still to be thoroughly conceptualised theoretically
but even yet to be clearly formulated. The article considers attempts
to displace criminal law from economics and simultaneously increase
its role in domestic politics and international relations.

Kak MVHUMYM Mpu3HaHue camoro dpakTta cyLliecTBOBa-
HUS NOOO6HbLIX TEHOEHUMIA, U, KakK Obl Mbl K HUM HW OT-
HOCUMNCb, WX HEOBXOOUMO 4YEeTKO CopmMynmMpoBaTb,
NOCKOSbKY HUKaKoe 06CYXAeHUEe ABMEHUS HEBO3MOXHO
6e3 ero npeaBapuUTenbHOW KoHuenTyanuaauuu. B pgas-
HOM Xe Cfly4yae 0 KOHUenTyanM3auun pedb eLle rnoka He
naerT.
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TERNATIONAL MEXKAYHAPOAH bI I
GAL FORUM B IOPUANYECKMI GOPYM
SAINT PETERSBURG HKT-METEPBYT

B camom 06LLeM B1ae MOXHO CKasaTb, YTO CErofgHs yro-
JIOBHOE MpaBoO BCe 60fee arpecCrBHO BbITECHAETCA U3
3KOHOMWKM U OOHOBPEMEHHO HE MEHEee aKTUBHO MNpu-
BHOCUTCS BO BHYTPEHHIOK M BHELUHIOK MOMUTUKY, Mpu-
4YeM [aHHbIi (PEHOMEH MMEET YHMBEpPCAlbHYH MpUpoay
1 XapaKTepU3yeT He TONbKO pasBUTME YrOfIOBHOMO Npasa
KakKom-nnmbo OTAenbHO B3ATOM CTpaHbl, HO U ero obLiee
rno6anbHoe pa3BuTe. Bokpyr aTMX OBYX OCHOBHbIX TEH-
OEeHUMIA BbICTPanBaETCs Lienbl psg NPOU3BOOHbIX.

BbiTecHeHue yronoBHOro npaea
N3 93KOHOMMUKU

Ponb yronoBHOro npasa B 3KOHOMMKE Ha MPOTSHXKEHUU
nocnegHNX OBYyX CTOSMIETUA OCHOBbIBaNAchb Ha 3HaAMEHU-
TOM N 6eCHUCNEHHOE KOIMYECTBO pa3 NpoLUTUPOBaHHON
ppase XK.-XK. Pycco 0 TOM, YTO «YyrofIoBHbl€ 3aKOHbI B-
NAOTCA HE CTONBbKO OTAENbHbIM BUOOM 3aKOHOB, CKOJbKO
CaHKUMeW BCexX OCTalnbHbIX»'. FICHO, YTO 9KOHOMMKA HYX-
[aeTcsi B CaHKLMOHMPYIOLLMX MexaHu3Max He MeHbLLue,
YyeM oOcCTasnbHble cepbl 06LLECTBEHHOM XU3HWU. MoxeT
ObITb, OHA HYXAAeTCcA B HUX Jaxe 6onbLue: «[ToCKoNbKy
[enoBon 060pOoT NopoxXaaeT ecTeCTBEHHOe CTpeMrieHne
K oboralleHunto, TO OH Bcerga 3Han pasnu4yHble opMmbl
6ecyeCTHbIX NPaKTUK. Takne npakTuKKM npencTasnsaioT
yrpo3sy yCTOMYMBOCTU M 300POBON aTMocdepe AefloBoro
obopoTa, 6o5iee Toro, OHM NPeAcTaBnAT Yyrpo3y IKOHO-
MUKe B LENIOM M npeporatMeaM rocygapcrsa»2. VHaye
roeops, 6e3 yrofioBHOro npasa BO BCEX ero NPosiBIIEHUsX
(OT TIOPEMHOrO 3aKsYeHNs go Wwrpada) 060NTUCH Heb-
351 — TOJSIbKO OHO CMOCOGHO Ha 6raro [O6POCOBECTHLIM
npeanpyHUMaTensmM, 9KOHOMUKE U O6LLEeCTBY B LENOM
yCTaHaBnMBaTb YeTKMe rpaHuvLbl JO3BONEHHOro nosepge-
HWUSi B 9KOHOMUYECKOM OeATEeNbHOCTU U ONpefensTb Haka-
3aHuA (MHOra XeCTOKMe, MHOTAA He CIULLIKOM) TeX, KTO
3TU rpaHuLpbl NpecTynun. B Takon cutyauumn yronosHoe
npaBo WCTOPUYECKM paccMaTpuBasiocb KakK CHabXeH-
HbIl BCEMW HEOo6XOAMMbIMU NpoLeccyarnbHbIMU rapaH-
TUAMW U NOTOMY €AMHCTBEHHO BO3MOXHbIA JIMOEepasibHbIv
(B XpecToMaTUNHOM 3Ha4eHWN) MHCTPYMEHT perynnpoBsa-
HWSi SKOHOMUYECKOM AEATENBHOCTN C TOYKM 3pEeHUs orpe-
OeneHvsa rpaHunl, 3a KoTopble rocyfapcTBo He Mo3Boris-
€T BbIXOAWUTb B AE/0BOM 060poTe. BHYTpWM 3TUX rpaHuy,
MOXHO CKOJIbKO YrOfHO CropuUTb, NPEebABNATb rpaxaaH-

" Lut. no: Bonfils P. Droit penal des affaires. Paris, 2009. P. 3.
2 Ibid. P. 11.
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CKMe VUCKM B Cyabl, MPUMUPATLCA U BO3MeLLaTb Apyr Apy-
ry ybbITKW, HO B Cllydae BbIxofa 3a rpaHuubl JOrmKHa Ha-
cTynaTb Ny6rnMYyHO-NpaBoBas CaHKLUMs B BUAE YrofloBHOMo
HakasaHus. B aTOM cMmbicre yrosioBHoe npasBo Bcerpja
paccMaTpuBanocb B Ka4ecTBe BaXKHeWLero ny6nn4Ho-
NpaBoBOro perynsaropa SKOHOMWUYECKOW [eATeNlbHOCTH,
YTO B 3HA4YUTENbHOM Mepe M36aBnano rocygapctso OT
61OPOKPaTUHECKON ONEKM Ae/0BOro 060poTa C NOMOLLbIO
NOBCEAHEBHOIrO afMUHUCTPUPOBaHUA. [oCynapcTBo Kak
6b1 roBOPUIO NpeanpuHuMaTento: «5 Tebe OoBepsto, HO
€CNU Tbl Bblfelb 3a YCTaHOBIEHHbIE YrONOBHbIM 3aKO-
HOM rpaHuLbl, TO 6yAeLlb HaKasaH».

OpHako B nocnegHee BpeMsi 0603HAYEHHbIN akcMoma-
TUYHBIA Nogxon MOCTaBfieH MOA COMHEHWe. YronoBHOe
npaBo BCe 4valle 06bABNSAETCA HECOBMECTUMbIM C 3KO-
HOMUYECKON AeaTenbHOCTblo. BcnoMHuM nereHgapHoe
3aseneHve H. Capkosu: «YronoBHO-MpaBoOBOE BO3AEN-
CTBME Ha Halle npaBo B cdepe npeanpvHMMaTesibCKown
0eAaTenbHOCTN ABNASETCS 60MbLLOM OLLUMOKOW, 3 XO4Y Nono-
XUTb €My KOHEL,», MOCKOMbKY NpeanpuHnUMaTesnisCTBO xa-
pakTepuayeTcs «BKYCOM K PUCKY», KOTOPbIA CTaHOBUTCA
HEBO3MOXHbIM, €Cnn «3a (PUHAHCOBbLIM PUCKOM BcCerga
CTOUT YrofioBHO-NPaBoBON»3. BCNOMHMM 6ecUMCrIEHHbIE
poccuiickmue peopMbl Mo nubepanmaaumm 3KOHOMUYEC-
KOWM OesATeflbHOCTU, MHOXEeCTBEeHHble rnonpasku B YK PO
1 6EeCKOHEYHbIE ANCKYCCUM O HEOOXOAMMOCTH eLLle 6onee
pagukansHoro nogxoda. Y H. Capko3n HuYero He nosny-
4YUNOCh, NOMeLLan NPoTeCTbl PPaHLY3CKOro CyaencKoro
Kopnyca, NOHUMAaBLLIEro, YTO HaCTynNUT Xaoc, 1 MUPOBOM
(PUHAHCOBBIN KPU3UC, MOKa3aBLUUI YA3BMMOCTb apryMeH-
Ta 0 puckax. B Poccun BbITeCHEHME YrOfIOBHOMO Npasa 13
3KOHOMMKM MPOLLIO 60fee yCrewHo, XoTs No-npexxHemy
He MMeeT TOTaNbHOrO XapakTrepa, YTO He ycTpauBaeT
MHOIMX pedopMaTopOB.

Ho rnaBHoe B gpyrom. Y10 NnpmuxoguT B3aMeH YrosiloBHOMY
npaBy, Koraa OHO TePSIET POJib 3KOHOMUYECKOr O PErYNSATO-
pa? PasymeeTcs, a3kOHOMMKa 6€3 perynsaTopoB oCTaTbCs
He MoxeT. CaHKUMOHMpYloLas porib NEPeXoamT B Takom
cuUTyauum K agMUHUCTPATUBHLIM OpraHam, 6o ABNSHO-
LMMCS rocyaapCTBEHHLIMM B NMOSTHOM cMbicrnie (Poccust)?,

[N

Dépeénalisation du droit des affaires: Sarkozy crée la polémique //
http://tempsreel.nouvelobs.com/politique/20070831.0BS2805/
depenalisation-du-droit-des-affaires-sarkozy-cree-la-polemique.
html.

lNpo6nema pacnonsarHns agMUHUCTPATUBHbIX CaHKLWM, pa3oby-
xaHnsi KoAll n T.n. npekpacHO u3BECTHA OTEeYECTBEHHbIM
topuctam. BaxHO OTMETUTb, 4TO OHa oOkKa3asiacb HaMHOro
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nméo hopMUpyeMbIM FOCYHApCTBOM, HO CHYUTAOLLMMCA
HezaBucumbiMK (3anag)®. B o6oux cnyyasax agMuHUCTpa-
TMBHbIE OpraHbl, B TOM 4uCNe He3aBuCUMble, npuobpe-
TaloT npasa paccnefoBaHus, npecnefoBaHus U BO3JO-
XEHWA Tak Ha3blBaeMbIX agMUHUCTPATMBHBIX CaHKLMWNA,
KOTOpble PacTyT CIIOBHO CHEXHbI KOM. Bo3HuKaeT npo6-
nema obecneyeHns MpoueccyanbHbIX rapaHTWii, NpyBO-
Osas K NOSIBNEHWIO napasnfefisHoro yrofoBHOro npasa
M npouecca, BHELUHe UMEHYEMOro agMWHUCTPATUBHbBIM.
OTOT (heHOMEH BbI3bIBAET KONMOCCANbHYIO 03a604E€HHOCTb
kak Ha 3anape®, Tak n B Poccuun.

B  [Oe’cTBMTENbHOCTM  YrofioBHOE MpaBO  SABMSETCHA
PYHKUMOHANBHO HEOHXOAMMBIM PErYNATOPOM 3KOHOMMKM,
060MTUCL 6€3 KOTOPOro Henb3as. Jltobble NonbITKU yrTn B
3KOHOMMYECKON cdhepe OT YrofioBHO-NPaBOBOro perynu-
poBaHWsl Ha Aene MpUBOAAT NULb K NEepeVMEHOBaHUAM,
HUYero He MeHsilLWMM Mo cyllecTBy. OgHaKko BMECTO Ne-
TMTUMHOW CMCTEMbI YrOMOBHOW HOCTULMM BOMPOCaMM Yro-
NOBHbIX (MO CYTW, & HE MO HAa3BaHMIO) HAKa3aHU Ha4MHaT
3aHMMaTbCs aAMUHUCTPATMBHbIE OpraHbl, NyCTb U UMEHYe-
mble B CLUA nnn ®paHumm He3aBUCUMbIMU, T.€. SKOObI OT-
JeneHHble OT rocydapctea. B nogo6HOM e foyxe COoBeT-
CKas BflacTb Korpga-to 6oponacb ¢ 6ypXXyasHow nonuumen,
MbITasACb 3aMEHUTb ee 06LLECTBEHHON MUAMLMEN. DTO Npu-
BEJ10 K TOMY, 4TO MMAMLMA 04eHb ObICTPO NpeBpartuiace B
TY € NONULMIO, OQHAKO KNacCUHeCKU MHCTUTYLMOHAb-
HbIA NMOHATUIHBLIN annapat, KOTOPbIA NPUXOAUTCA C TakuMm
TPYOOM BOCCTaHaBMMBAaTb CErofHs, okasancs paspyLueH-
HbiM. Onepauus No gekpMMuHanmM3auum 1 geneHansauum
3anpeToB B chepe IKOHOMUKK C nepepadert COOTBETCTBY-
IOLLMX KapaTenbHbIX (YHKLUMIA pasHOO6pPas3HbIM UHCTUTY-
LMOHasnbHbIM Cypporatam BbIMMSAUT CTOMb Xe HeydaqHoW
3aTreen, paspyLuaroLlen Knaccnuyeckme OCHOBbI NMPaBOBbIX
cuctem. OHa MHTepecHa pasBe 4YTO C TOYKM 3PEHUS IM-
MUPVKK, NOKa3bIBaIOLLER, HYTO YrofloBHOE NpaBo ABMASETCH
npexge Bcero yHKUMEN, KOTOPYIO MOXHO nepegatb unm
neperMeHoBaTh, HO HEBO3MOXHO YHUYTOXUTb.

bonee yHUBepcasibHOM, YeM MOIJIO 0Ka3arbCsl Ha MepBbii
B3r/1943, NOCKO/IbKY MpefonpenesieHa He To/bKo Cyrybo otede-
CTBEHHbIMY [EehOPMaLMAMU, HO N HOBLIMU 1106as1bHbLIMU KOH-
yentyasnbHbIMU MOAX0[aMN K COOTHOLLIEHWIO YrosloOBHOIO rpasa
1 9KOHOMUKM.

Hanpumep, 6putaHckue non-departmental public bodies
(Quangos), amepukaHckue federal regulatory agencies, gpaH-
yy3ckue autorités administratives indépendantes.

Cwm., Hanp.: Delicostopoulos C. Autorités administratives
indépendantes et procés équitable // Autorités administratives,
droits fondamentaux et opérateurs économiques. Paris, 2013.
P. 73-93.
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MpuBHeceHWe yronoBHOro npasa B NOJIUTUKY

YronosHoe npaBoO Bcerga UMENo CBOK MONIUTUYECKYHO
COCTaBNAIOLLYIO M B TOW WIN WMHOW CTENEHWN BAMAMO Ha
nonutuky. OfHaKo COBpPEMEHHOEe NpPaBOBOE CO3HaHWe
BOCMPUHMMAET Takoe BIUSHWE B CYrybo HeratMBHOM
KnoYe, nogpasymesas, YTo yrosioBHOe NpaBoO He MOXeT
W He [OMKHO CNYXWTb WHCTPYMEHTOM PELLUEHUS BHYT-
PUMNOMUTUYECKNX WM BHELLHENONMUTUYECKUX MNpOOneM.
CBuUOETENbCTBOM TOMY CIYXWUT oTpuuaTesnibHas KOHHO-
Taumsa NMOHATUA MOAUTUYECKas HCTULMS, CBA3bIBAEMOrO
WCKIIOYUTENIBHO C TOTanUTapHbIMU MY aBTOPUTAPHBIMA
obuiecTBamn’. Bonee Toro, BO n3bexaHve npespaLleHms
YrONOBHOr0 MpaBa B WMHCTPYMEHT CBEedEHWs MonuTuye-
CKMX CYETOB BO3HUKIIM Pa3HOro pofa cneuuvarnbHble topu-
ONYecKMe KOHCTPYKUMW (Hanpumep, UMMYHUTET rnaBbl
rocygapcrsa, 0CBOGOXAAOLLMI ero OT YrofioBHOro npe-
crnepoBaHns). OTW KOHCTPYKUMM OCHOBaHbl Ha MOHWUMa-
HWW TOrO, YTO MONUTMYECKasa BNAacTb HE MOXET OCYyLLeCT-
BNSATLCS B TOM X€ PEXMME, YTO U AeATeNIbHOCTb PAAOBOro
YMHOBHMKA, CIIEQYIOLLErO XECTKUM UHCTPYKLMAM, B CUTY
Yyero NO60OMY rnase rocyfapcraea npu XenaHum MOXHO
NPeabsBUTL MPETEH3UN O 3110ynoTpebrieHn MNoTHOMO-
ynamu. Mpu aToM hopMarbHbIA 3anpeT Ha YronoBHoe
npecriefosaHne rnasbl FOCyAapcTBa CONPOBOXAANCA Mo-
JINTUYECKMM KOHCEHCYCOM MO MOBOAY HeXenaTenbHOCTU
YrofIoBHOro rnpecnefoBaHns ObIBLUMX [MaB rocyaapcTs,
yTpayvBaloLMX UMMYHUTET, MOCKOSIbKY B MPOTMBHOM
cry4ae CTaHOBUTCS BeCcbMa 3aTPYOHUTESNbHOW perynsp-
Has cMeHa BnacTu, xapakTepHas Afns eMOKpaTU4ecKux
06LLEeCTB, 1 CO3[Al0TCA CTUMYSIbI ANA BEYHOro yaepXusa-
HWA BNacTW, NO-4ENOBEYECKM MOHATHAsA B YCNOBUAX allb-
TepHaTUBbI MeXAy BMacTbio M TIOPbMOW. VicknoveHrem B
nocnegHne OecATuneTus aBnaiocb passe YTo YronoBHoe
npecnefosaHve rnas 0AMO3HbIX rOCYAAPCTB 3a MNpecTyn-
NIeHns NPOTUB MUpa U YeroBeYeCTBa, HO Takoe UCKITYe-
HWe cKkopee NnoaTeepXaaeT npasuio.

Tem yanBuTenbHee COBPEMEHHbIE TEeHOEHLMM OHEBULAHON
nonuTM3aumMm yronoBHOro npaea, Korga pasHble hopMbl
NOSINTUYECKON IOCTULMUKN HACTO MPOHUKAKOT B HEMO AKOObI
13 6narnx nobyXAeHWn, XOoTs Npu 3TOM Camo MOHATUE
NOSINTUYECKON OCTULMKN MO-MPEXHEMY CUHUTAETCA MOBe-
TOHOM. Takoro poga TeHAeHLUMM NPOSABIAOTCH Kak Ha Ha-
LMOHAaNIbHOM, TaK U Ha HagHaUNOHaNbHOM YPOBHE.

7 Cm., Hanp.: KyapsBues B., Tpycos A. lNonutnyeckas roctuyms
B CCCP. M, 2000.
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Ha HauvoHaibHOM ypOBHE NPUHLMM UMMYHUTETA EeNCTBY-
IOLLEero rnaebl rocygapcTBa COXpaHsSeT CBOK CuUIly, XOTSA
Oaxe B YMepeHHbIX akageMU4eCcKnxX Kpyrax 31o Bce valle
NpuU3HaeTcs BO3MYTUTESbHBIM (haKTOM, NPOTUBOPEYaLLM
NPVHUMNY paBeHCTBa nepef 3akoHoMm u cynomé. MNpu Ta-
KOM noaxofe OT 6bII0ro NOAUTUYECKOro KOHCEHcyca no
NOBOAY HEeXenaTenbHOCTU YrofIoBHOrO MNpecnefoBaHus
nepefasLUMX BfacTb MaB rocyaapcTs 1 NpaBUTENbCTB He
octaetcsa U cnepga. bonee Toro, B nocnegHue rofbl yro-
JIOBHOE MpaBO CTaHOBUTCS €Ba NI He HOPMalibHbIM WUH-
CTPYMEHTOM CBELEHUS NOAUTUYECKUX CHETOB C TEMU, KTO
npovirpan 6opbby 3a BNacTb B paMKax KOHCTUTYLIMOHHbIX
npouenyp v nonuTn4eckon 6opbobl. [JocTato4yHO BCMOM-
HWUTb 3MM30[bl C YronoBHbIM npecnenosaHnem 0. Tumo-
LeHKo Ha YkpauvHe, O. ne BunbneHa n H. Capkosu BO
®paHuun, C. Bepnyckonn B Utanuu. fAensetca nv Bme-
LaTenbCTBO YrofIOBHOMO npasa B MONUTUKY 6narom Ans
CTabuibHOro pas3BUTUS MONUTMYECKMX cucTem? Bonpoc,
OymaeTcs, putopuyeckuii. Ho BO3HUKAET 1 eLlle OduH: He
CTaHOBUTCS NN MPECTYMNNEeHNEM B COBPEMEHHOM MOCTMO-
OEPHUCTCKOM U aHTUITATUCTCKOM CO3HaHUW BRacTb Kak
TakoBasi, Korga nto6oin oToleaLwmnii oT Aen nNonuTuK nog-
BepraeTcs yrofloBHOMY NpecnefoBaHuio efiBa fv He aBTo-
MaTU4eCKn, TONbKO 3a TO, YTO B ONpeAesneHHbIA MOMEHT
obnagan BnacTtbio? Takon Nogxon MpPOCTO KaracTpodu-
YeH, MOCKOSbKY CTaBUT MOA COMHEHME OeMOKpaTU4eCKui
MMnepaTuB perynspHon CMeHbl BNacTu.

Ha HagHaumoHaibHOM YPOBHE B MHCTPYMEHT MOSIUTUHECKO-
ro BNUSHUA NpeBpaLLaeTcs faXxe He KacCU4ecKoe yrosoB-
HOE MpPaBo, KOTOPOE B TaKOW CUTyaLm NPUMEHSITb CITOXHO,
a HoBeliLlee N306peTeHNe — yrosloBHO-MPaBoBOV AUCKYPC,
JIMLLEHHBIA KaKMUX-NM60 WMHCTUTYLMOHANbHBLIX OCHOB. Xpe-
CTOMaTUIHBLIM NpUMEpPOM aBNsieTcs cnncok C. MarHmuTckoro,
NPUHSATNE KOTOPOro CTano BO3MOXHO Ha OCHOBaHMM LLMPOKO
n3BecTHoro 3akoHa CLLIA. Otomy cnydato, KOHEYHO, Npea-
CTOWT NOMacTb B YY4EOHUKM 1 BPSL NY B KAYECTBE MO3UTUB-
Horo npumepa. C OHOWM CTOPOHbI, HUYETO, Ka3anoch Obl, He
NPOW3OLLINIO: HUKTO HE apeCcTOBaH, He NMPUIrOBOPEH K TIOPEM-
HOMY 3aKJHYEHNIO, HET JaXe YrofloBHOIO MpecriefoBaHns
KaK TakoBOro, T.e. K YrOfIOBHOW HOCTMLUMK Stricto sensu Bce
3TO OTHOLLEHUS He UMeeT. C Opyro CTOPOHbI, COBMECTHbLIMM
YCUNSIMM  3aKOHOQATENbHOW M UCMONHUTENIbHONM BRacTei
(6e3 manenLiero yy4actusa cynebHoNn) ogHOro rocygapcrea
Hekas rpynna ftofer fpyroro rocynapcraea 06BUHeHa B Npu-

8 Cm.: Cohendet M.-A. Le President de la République. Paris,
2002. P. 36.
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TOYKA 3PEHUA /
POINT OF VIEW

YaCTHOCTN K CMepTU Yenoseka. Ho KakoBbl hakTnyeckue
obcTosiTenbcTBa? Kro mx gokasbiean? Kakosa topugunde-
cKas KBanMukaums ponmn KaKgoro U3 BKIKOYEHHbIX B CNvi-
COK? KTo BbigBUran o6BuHeHne? KTo ero nogpepxwvsan?
Kak o6ecneuymsanock npaso Ha 3awmTy? Ha Bce 3Tv 1 MHO-
rue apyrvie BOnpockl He TONbKO HET OTBETA, HO OHU NPW NpK-
HATUW 3aKOoHa Aaxe He 6blnv nocTasneHbl. Bo3HuKaeT He-
Kas HoBas M KpaviHe onacHas dhopma MHCTpyMeHTanmsaumm
YrofIoBHO-MPaBOBOro ANCKYpca — BUPTYarbHOe 06BUHEHVE
B BMPTYaSlbHOM MPECTYMN/IEHMN Ha OCHOBAHWUN BUPTYasibHbIX
npouenyp, HO ¢ abCoNOTHO peanbHbIMU penyTauMoOHHbIMU
MOCNEACTBUAMW L1 KOHKPETHbIX NoAen, Kak Obl Mbl K HUM
HW OTHOCWNNCb. OTOT PEHOMEH eLle MpeacTouT uay4atb,
MOCKOJbKY €ro LUMPOKOe pacrnpocTpaHeHne KpamHe onacHo.
OH cBUOEeTENLCTBYET O NOSIBIIEHUM COBPEMEHHBIX hOPM No-
MTU3aumMn faxe He CTOMbKO YrofioBHOMO Mpasa, CKOSIbKO
YrOfIOBHO-MPaBOBOro AMUCKYpCa BO BHELLUHEN MNOMNUTUKE, YTO
npespaLLaeT yrofioBHO-NPaBoOBOM MOHATUNHBIA UHCTPYMEH-
Tapvin B 04eBUOHOE OpYyXKMe NOMUTUYECKMX 6aTanmin. Crnox-
HO cKasaTb, BbIMIPAET /M OT 3TOr0 MeXAyHapoaHas nonm-
TUKa. HO HET COMHEHWUI, Y4TO MHCTUTYLMOHASbHbIE OCHOBBI
YrOfIOBHOM OCTUUMK, B TOM 4MUClie B UX MeXOyHaponOHo-
NpaBoBON COCTaBAOLLEN, NOTEPNAT COKPYLLUUTENIbHOE MO-
paxkeHune, ecrnv Boo6LLE CMOTYT COXPaHUTLCA NPY aKTUBHOM
UCMOMb30BaHNM NMOJOGHbBIX TEXHOMOTNIA.

WcKyccTBeHHas mepapxusauus yrosioBHO-
NpaBoOBbIX CUCTEM

AKTUBHOE NPOHUKHOBEHWE YrOfIOBHO-NPABOBOMO ANUCKYpca
BO BHELLIHIOK NMOMAUTUKY NPOSIBNSETCA eLLe B OOHOM acnek-
Te — HaMevalLMXcs nomnbITKax CoO3gaHns nepapxmmn Ha-
LMOHanbHbIX YrOfIOBHO-NPABOBbLIX CUCTEM, KOorga OnHU
HauMoHasbHble YroflOBHO-NPaBOBbIe CUCTEMbI BOCAPUHU-
MarTCs Kak anpuopu neruTuMHble, a Apyrme — Kak CTosb
Xe anpuvopu HeNernTUMHbIE M He BHYyLLAKOLLME OOBEPUS.
[Moka elle nogo6HOro popa Knaccugukaums He KoHLen-
TyanuanpoBaHa B 3anagHon CpaBHUTENIbHO-NPaBOBOW Nu-
Tepatype 1 He OTpaxeHa B KaKOM-HUOYOb PENTUHIE MeX-
OyHapO4HOW opraHmM3aumm, OfHaKo NosiBfieHne nogo6HbIX
PENTUHIOB BECbMa BEPOSATHO MO aHanorum ¢ pernTuHramm
YPOBHS KOppynuun nnm ctenexHn ceobonsi CMU.

Mpu aHanu3e OaHHOW TEHOEHLMW HanpallnBaeTcsl o4e-
BMAHas aHanorns ¢ M3BECTHOM COBPEMEHHOWN KOHLEeNuu-
el HeypaBLuerocs rocypapcTsa (failed state), kotopas yxe
HeO[HOKPaTHO KpUTMKOBanach B IMTepaType, B TOM Ynuce
3anagHoi, UMEHHO 3a CBOW MOSIUTUKO-UOEOSIOrMHECKUIA,
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Cyry60 OLIEHOYHbIA XapakTep U KOTopas HUKakK He BMMChbI-
BaeTcs B TPAAMLMOHHbIE KAHOHbI MEXAYHapOAHOro npa-
Ba, HE 3HaLLEero gefieHns rocynapcTs Ha yaaBLunecs v
HeypaBLunecs®. B KakOM-TO CMbICNIE MOXHO FOBOPUTb O
HaBA3YMBOM CTPEMSIEHUN y6eauTb MexXxayHapogHoe 06-
LLIECTBEHHOE MHEHVE B HANMMYMM HEKUX HEYOaBLUMXCH CU-
CTeM yronoBHom tocTnumn (failed criminal justice system).
Mpun aTOM, Kak 1 B cnyyae c failed state, nogo6Has nocta-
HOBKa Borpoca 6bl1a HEBO3MOXHA Jaxe B YyCNOBUSAX MPo-
naraHgUCTCKMX 6aTanum nepmoga XonogHom BOMHbI, Korga
XOPOLLUNM TOHOM BCe-Taku CHUTANOCh NOQYEPKHYTOE yBa-
XeHne K NoboMy rocydapcTBy, ero yrofloBHO-NMPaBOBON
CUCTEME U NPUHUMAEMbIM B €€ paMKax pPeLLEeHUAM.

Ho cerofHs, X0Ts 3TO eLle U He NPOU3HEeCeHO odurumarns-
HO, YrofioBHOE npecrnefoBaHne B anpuviopyn neruTUMHbIX
YronoBHO-MPaBOBbIX CUCTEMAx paccMaTpuBaeTcs B Ka-
YeCcTBe HOpMasibHOM MPaBOBOM peakumu Ha NpPecTyrnHoe
nosefeHune, UAeT v peyvb 06 06LLEYrofIOBHbLIX, SKOHOMU-
YeCKMX UNN PeaKnx NosioBbIX NPECTYNAeHusX (LUBeacKoe
geno npotme [. AccaHxa). HUKTO He cTaBWT nog COMHe-
HWE YMECTHOCTb 1 060CHOBAHHOCTbL YrOfOBHO-NPaBOBOro
BMeLLaTeNbCTBa, KaknMm Obl 9K30TUYECKMM HU Kasarcs
anpuopu NerMTUMHBIN YrofoBHO-NPaBoBoOW 3anpeT. B 10
Xe BpeMs YrofioBHOE npecrefoBaHne B anpuopu Heneru-
TUMHbIX YrOfIOBHO-MPABOBbLIX CUCTEMAX HU MpPU Kakux
YCINOBUSIX HE MOXET BbI3blBaTb [OBEPUE, O KAKOM Obl
NPecTynneHun Hy wna peys. Jaxe 60sbLuUe, Takoro poga
yronoBHoe npecrnefosaHve BOCMPUHMMAaETCs CKopee Kak
o4eBUOHOE JOCTOMHCTBO 1L, KOTOPOoe eMy rnofsepraeTt-
CA, B CUIy Yero faHHOMY nuLy AOCTaTOYHO COCNaTthCs Ha
cam @hakT yrofsioBHOro npecnefoBaHvs (gaxe He yrny6-
NSASCb B €ro cofep>xaHue), 4To6bl NoMyYuTb, Hanpumep,
NONUTUYECKOE YyBexXuLLe B CTpaHe C anpuvopu nerntmm-
HOW YrofioBHO-MpPaBoBOM cUcTeMon. ViHadve rosops, akT
YronoBHOrO MpecrnefoBaHns B TakoW cutyaumm aBToMa-
TUYECKN CTAHOBUTCA OOCTOATENIbCTBOM, MOPOXAaoLLUM
[OBepUe K XepTBe CUCTEMbI, NOET N1 peyb O TeppopucTe,
MaHbsiKe UM MOLLEHHUKE.

Mogo6Hble nogxodbl CaMblM HEOXUOAHHBIM o6pa30M BInA-
0T Ha paCCMOTpeHne aen B cyaax, ka3anocb Obl coBepLUeH-
HO Oajieknx OT BOMnpocos yFOJ'IOBHOIZ HOCTUUNKN, HanpuMep B
HEKOTOPLIX FpaXXOaHCKUX HPUCOMKLUMAX UMK B MeXOyHa-

9 O6 aroni kputuke nogpobHee cm.: lNujymmH A.B. Cnaboe,
WM HeypaBsLLeecs, rocy4apCTBO: TeOpPeTn4ecKasl rnocTaHoBKa
npobnemsi // BectHuk MockoBckoro yHnsepcuteta. Cepus 11.
lMpaBo. 2012. Ne 5. C. 47.
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POOHOM KOMMEPYECKOM apbutpaxe. Henb3s He oTMeTUTb
CTPeMUTESbHbIV POCT YKCIa CNOPOoB, rae YrofioBHOE NpaBo
paccmaTpvBaeTCs He B Ka4eCTBE OCHOBaHWS Cropa, a B Ka-
4YeCTBe aprymMeHTa CTOpPOH Mo gpyromy cnopy. [loasnseTcs
Oaxe HOBbIN (DEHOMEH, KOTOPbIA MOXHO 0603HaYUTb Kak
apryMeHTaUuoHHYIO (QYHKUMIO YronoBHOro npasa. Peub
MOeT o cuTyauusix, korga rge-Hnbyab B JIOHOOHCKOM KOM-
Mepyeckom apbutpakHoMm cyge unu B FOHCUTPAJ cTo-
POHbI BEOYT rpaxaaHCKo-NpaBoBbie (B LUMPOKOM CMbICHE)
6aTtanuu, a yYrofioBHO-NpaBoBas apryMeHTauusi CryXut
060CHOBaHVEM, Hanpumep, He406POCOBECTHLIX AEVICTBUM
OfHOW M3 CTOPOH UNWM 3aBEeOOMO HEe3aKOHHbIX OEVCTBUN
rocygapcTea. [lpy 3TOM pelleHns npaBOOXPaHUTESbHbIX
1 cyae6HbIX OpraHoB APYron CTpaHbl paccMaTpuBaloTCs He
B Ka4ecTBe NperanumnanbHOro Unn XoTs 6bl YCTaHOBAEHHO-
ro pakra, 3acny>xuBarLLero BHUMaHus, a B BUAE HECOM-
HEHHOro aprymeHTa npaBoTbl TOM CTOPOHbI, KOTOpas MoA-
Beprnacb yrofioBHOMY MpecnefoBaHUio, NMOCKOMbKY peYb
MOEeT O peLUeHuaX rocydapcTea, YbW OENCTBUS B cdhepe
YrOfIOBHOM KOCTULMN anpuopu HenerntumHel. B kakom-To
CMbICIe MOXHO [axke roBOpUTb O Mpeoauumn CO 3HaKOM
MUHYC, MOCKOJSIbKY €CfN HenerntumMHasi yrosioBHas HCTu-
LUMs npyLna K BbIBOAY O TOM, YTO TOT USIX MHOW YenoBeK
3acny>XuBaeT YroflIoBHOro npecrnegoBaHus, TO AN neru-
TUMHOW YrONOBHOW OCTULMKN 3TO 6€3 cneumanbHoro goka-
3blBaHUS O3HAYaET, YTO OH Ero He 3acslyXuBaeT.

Bce 910 nokasblBaeT, YTO UCKYCCTBEHHasA nepapxusaums
HaUMOHarbHbIX YrofIOBHO-MPAaBOBbLIX CUCTEM HE TOJbKO
npegcTaBnseT cobou cyrybo akagemMm4eckyro npobnemy
NIOXOM NN HEKOPPEKTHOM Hay4YHOW Knaccudukaumm, Ho
N UMeeT OYeBUAHbIE MPaKTUYecKue nocneacTsus, B TOM
yucre B TaKMX HEOXMOAHHLIX cdepax, kak MexayHapoa-
HbI KOMMEPYECKNA apbuTpax.

TexHunyeckasa yHucpukauus n ngeonormnye-
CKasl nepe3arpy3kKa

[pyras TeHOeHUMs cBA3aHa C OYEBUOHBLIMW MOMbITKA-
MU 1o6anbHON TEXHUYECKON YHUPUKaLMU YronoBHO-
NpaBoBOro MHCTPyMeHTapus. B npuHumne sToT npouecc B
3Ha4MTeNbHOM Mepe nepecekaeTcs ¢ nepapxmsaumen Ha-
LIMOHAIbHbIX YrOfIOBHO-NPAaBOBbLIX CUCTEM, TakK Kak uX fe-
JleHne Ha anpuopw NeruTUMHbIE U anpuopu HenernTuMm-
Hble CHMMaeT BOMNpPOC O TOM, rAe 34ecb YHUdUKaTopsbl, a
roe — peuunueHTbl, NOCKOMNbKY Y HENEruTUMHBLIX [OSKEH
ObITb CTUMYN U NO KparHen Mmepe BUOMMOCTb CTUMYyna
nonacTb B YUCIO NErMTUMHBIX.
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Cama no cebe yHucmkauuss HMKorga He paccmaTpuvBa-
nacb B npaBe B Ka4ecTBe HeraTMBHOro dpeHomeHa. Ha-
NpOTUB, O HEW UCMOKOH BEKOB Me4Tasim BCe KoMnapaTtu-
BUCTbI, MHa4e B chepe 4acTHOro npaea He CyLlecTBOBasl
661 YHUOPVYA. OgHako pedb Bcerga wina o JoCTaTo4qyHO
rMOGKON yHUUKALMM paBHbIX NApPTHEPOB, YYUTbIBAKOLLMX
0COBGEHHOCTW Opyr Apyra, Kak 37O AenatT, Hanpumep,
opaHLy3CcKne, HeMeLKKNe IpUCTLI, BbipabaTbiBas obLime
npyHUunb6l gorosopHoro npasa EC v 1.n. Ho B nocnegHune
rogbl B chepe yrosioBHOro npasa HabnwgaeTcs coBep-
LLIEHHO UHas KapTMHa arpeccuUBHON 1 6ECKOMMNPOMUCCHOM
YHUMKALIMK, OCYLLIECTBNAEMON NPeacTaBUTENSIMU MHO-
rOYUCIIEHHBIX MeXAyHapoaHbIX opraHn3auui. B pamkax
3TOro npouecca NpUHMMaeTcs peLleHre, npudem 6e3 mMa-
NeLero y4acTust peLumnueHToB U3 HENIErMTUMHBIX, KOTO-
pble 0653aHbl Ceno 1 6e30roBopo4HO criefoBaTb 3TOMY
PELLEHNMIO, HEB3MPAs Ha CoUMarbHbIA KOHTEKCT, SMIMpU-
YecKue faHHble u np. MNpeacTaBuM: ecrv HaBepxy MPUHS-
TO peLleHre 0 TOM, 4TO B kKaxaoM YK fosmkeH 6bITb aBTO-
HOMHBI COCTaB MbITOK, TO HE UMEIOT HUKaAKOro 3HAYEHUS
pO6KME apryMeHTbl O TOM, YTO MbITKM U 6€3 TOoro 3anpe-
LLieHbl MO CTPaxoM Haka3aHusi, He UMEeT 3Ha4YeHus anesn-
NAUMS K HaLMOHANBHOW YrofoBHO-NPaBOBOW JOKTPUHE U
CynebHOoN NMpakTUKe, K MOHUMaHUIO TEOPUN KBanmduLm-
pyHOLLUMX MPU3HAKOB, OENCTBYIOLMX COCTABOB MNPECTY-
NJIEHUIA UMW Hay4Hble pa3paboTkM MO AaHHOMY BOMPOCY.
He nmetoT Takxke 3Ha4eHUs1 NMOoMbITKU BbISICHUTb, KaKOBbI
3MMNMpUYecKne pesysnbTaTthbl BKYeHnsa B YK cneumans-
HOro cocTaBa B TeX CTpaHax, rge 3T0 UMEET MECTO; Kak
[aHHas pedopmMa NoBnMsana Ha ONTUMM3ALMIO NMPaAKTUKK
M YNyYLWWIOCh NN peanbHOe COCTOsiHME Jen. Kak roeo-
putcs, it doesn’t matter'® — cocTaB NbITOK JOMKEH ObITh, U
Touka. Mpun 3TOM CTPaCTb K MEXANCUMMIIMHAPHBLIM UCCIe-
0OBaHUAM napagokcanbHbiM 06pa3oM ucHesaeT, rny6o-
Kre Tpaguumm CoLMOoNorM4ecknx nccnegoBaHmn B ccepe
npaea OKa3sblBalTCH He Yy Aefl. AHanormyHas cutyauus
MMEEeT MeCTO B Clly4ae C YrosloBHOM OTBETCTBEHHOCTbIO
IopUanHeCcKUX nuu, roe TpeboBaHusa yHUUKaUUM HUKak
He CBsi3aHbl C MO3UTUBHbLIM OMbITOM, BbICOKOW 3dhdek-
TUBHOCTbIO U T.O. Y BOOOLLE HE OCHOBaHbI Ha peasibHbIX
3MMUPUYECKUNX Yycnexax OaHHOW Mepbl B Tex NpaBomno-
psfokax, roe oHa cyllecTByeT. B Kakoi-To mepe MOXHO
cKasaTtb, YTO B XOOE€ COBPEMEHHOM YrosloBHO-MPaBOBOWA
YHUMKALMM COLMOSIOrna npaBa Oka3blBaeTcs nop 3a-
npeTtom. B peaynsrare yronoBHOE NpaBo NepecTaeT ObITb
MexaHU3MOM COLManbHOW peakuum u npeBpallaeTcs B
cnoco6 rno6anbHOM cTaHg4apTM3aumm NpaBoBbIX CUCTEM.

0970 He UMeeT 3Ha4eHws1 (aHri.).
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Ho npu Takom npeBpalleHun 3peKTUBHOCTL creayeT
paccmartpvBaTb COBEPLUEHHO B OPYroM KOHTEKCTe, Mo-
CKOJbKY OHa OLIEHMBAETCS HE C TOYKU 3PEHUS peasibHOro
OeCTBMA YronoBHOINo 3aKoHa B YHUMLIMPYEMOW CTpaHe,
a C TOYKM 3pEeHUS TEMIMOB 3KCNopTa CO6CTBEHHbIX NPaBo-
BbIX MHCTUTYTOB B CTPAHE YHUDULMPYIOLLEN, UMes B AaH-
HOM cy4ae B By B LUMPOKOM cmbicne CLUA, EC v 1.n.

[Mpn 3TOM rNy6oKkoe 3HaHWe COBPEMEHHBLIX MeXaHW3MOB
rnobansHoOW yHUMUKaLMM NO3BONSAET CKENTUYEeCKU BOC-
NPYHUMATbL U MU3BECTHLIA JIO3YHI O BCEOOLLEN rymMaHu-
3auun 1 nubepanusaummn yrornoBHoro npasa. Ha camom
Jene OH He BMOSIHE COOTBETCTBYET [AENCTBUTENLHOCTH.
Mpoucxopsaiume npoleccol npasuiibHee HasblBaTb M4E0-
JIOrM4YEeCKOU rnepesarpy3Kos YronoBHOro rnpasa, KoTopoe
NPOCTO MELJIEHHO U C HEKOTOPLIM CKPUMOM pa3Bopaymsa-
€T CBOIO 3aLLUTHYIO GPOHIO B CTOPOHY APYruX LIeHHOCTEN,
XOT$si cama 6POHS OT 3TOro MAr4ye He CTaHoOBUTCA. [Ans Toro
YTOObI MOHATL BEKTOP 3TOM rMepesarpy3kn, OOCTaTo4YHO
BHMMATENMbHO U3YYnUTb PeKOMeHOaunn MexXpyHapoaHbIX
opraHu3aLunin, KOTopble B paBHOW CTeMNeHn HactamsaloT
Ha KpUMUHanuMsauum OfHWX OEefHUA U OeKpumuHanusa-
LMn OpYyryx, YTo Mo3BOMSET roOBOPUTL O CBOEOOPa3HOM
nepenvisaHuM yronoBHOM pernpeccun 13 OfHOro cocypa
B Opyrov npv obLueM coxpaHeHun ee obbema. B 3Tom
CMbICre 3anagHas KpuUTUKa POCCUMCKUX 3aKOHOB O TakK
Ha3blBaeMon afMWHUCTPATMBHOM OTBETCTBEHHOCTM 3a
nponaraHgy roMocekcyanuama B OETCKUX yYpexOeHUsX
noHsATHa. M ecnu 6b1 POCCUNCKUI 3aKoHO[ATENb NMPUHSAN
pelueHve o ropasfo 6oree XEeCTKOW YronoBHOW OTBET-
CTBEHHOCTW 3a BOCMPENSATCTBOBaHME TakoW nponaraHge,
TO KPUTUKKM He nocreposano 6bl. 'ymaHusauus 30ecb Hu
npu 4em — 3TO BOMPOC O LIEHHOCTAX W UOEONoruu, Ha-
caxaeHne KOTOpbIX Bcerga TpebyeT XeCcTKUX YHUdu-
KaTOPCKMX YCUNWIA, B TOM 4YXCME B YrofIOBHO-MPaBOBOM
chepe, B Ka4ecTBe NPUMEPOB KOTOPbLIX MOXHO NPUBECTU
YrofioBHO-MpaBoBble 3arnpeTbl COBETCKOro BPEMEHM, CBS-
3aHHbIe C NepexXnTkaMn MecTHbIX 06bl4aeB 1 ap. OgHako
BOMPOC O LIEHHOCTAX TpebyeT He yrofioBHO-NpPaBoBbIX, a
NONMUTUYECKUX PELLIEHUI, 38 KOTOPLIMW YXXe criefyeT yro-
JIOBHOE NpaBo, urparoLlee B JaHHOM crny4vae cyry6o cry-
XebHylo ponb. MocTMOAEpPHUCTCKME MaEen O MOMHOCTLIO
0enaeonorn3npoBaHHoM rnobasnibHOM YronoBHOM rnpase
B O4epefiHOM porib okasanucb MUgoM. U Hy>XHO oTaBaTb
cebe OTHeT B TOM, YTO HUKAKOW Aenpeonorn3aunm HeT n
He npedBuanTCs, a rnobasnsHoe YyroflioBHOE NPaBo MOXET
CYLLIeCTBOBATb TOSIbKO B paMKax rnodasnbHOM naeonorum.
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PYIHEB

AuTOH MasnoBuy

afiBokat AJBOKaTCKOro 6topo
«Eropos, MyruHckmin, Adpa-
HaCcbeB 1 NapTHEPbI»

Anton Rudnev

Lawyer, Egorov Puginsky
Afansiev & Partners law
offices

Korga dmpme yxe HUKTO He 6pocaeT BbI30Ba,
Yy HEe 04YeHb Maro LWaHCOB OCTaTbCA AUHAMUYHON.
BapTtoH KnenH. AnHamuyeckas akoHOMUKa

pr,D,HO nocnopuTb C TeéMm, 4TO YpPOBEHb, KOTOPOIro OOCTUT-
Jla coBpemMeHHasa MmmpoBas 3KOHOMUKaA, BO MHOIroM o6yc-
NOBfIeH OeNCTBMEM MEXaHU3MOB CBOOGOLHOMN KOHKYpPEeH-
uuun. Ho HeyTuxalLime OTronockun d)MHaHCOBOFO Kpusuca
N HefaBHee pe3OoHaHCHOe pelleHune npasuTesribCTea Ku-
npa cnactm HaunoHaJlbHYyH0O 3KOHOMUKY 3a CHeT BBeAeHuUA
OONOJIHUTEJIbHbIX HAaNIoroBbIX o6pemeHeHM|7| B oqepe,u,H0|7|
pa3 3actaBuJIN YCOMHUTLCA B TOM, HYTO MOL€ESb abcontoT-
HO cBO6OAHOrO pblHKa nuiLleHa HegoCTaTKOB.

[ns nepenomMHOro MoOMeHTa XapakTepHo, YTO C ero Ha-
CTYMNEHMEM KOHMIUKT O6LLEeCTBEHHbIX WHTEPECcOoB U

" Crartbs oTo6paHa Ans nybrmkaymy ro pesynsratam KoHKypca,
rpoBefeHHoro Ha rioptase Zakon.ru.
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NMATEHTHOE [IPABO B 9l1OXY
[JIOBAJIBHON 9KOHOMWHECKOW
KOHKYPEHL W

PATENT LAW IN AN ERA OF GLOBAL
ECONOMIC COMPETITION

“When a company has nobody challenging it,
it has very little chance of remaining dynamic”
B. Klein

For a number of years now the high technology sector has been under
strain. That is because of the large number of patent cases between IT
corporations using legal mechanisms to get at business competitors.
This article attempts to analyse important aspects of the relationship
between a free-market model and patent regulation in the modern era.

Luenen oTaeNbHbIX Y4aCTHUKOB pbIHKA MposiBAseT cebsa
B NofiHon Mepe. [daxe noHMMaHue TOro, Kak BbINTU U3
CNOXUBLUENCHA cuTyauuu, y nyo6rnn4dHbIX pPerynsaTopoB
M CyOBEKTOB pblHKA KapAuHanbHO oTnun4yaetcs. Kowm-
naHvm, éoproLimecs 3a nNMOepcTso B TOWM WM MHOM
cpepe, HEOXOTHO COrnacoBbIBAOT CBOK CTpaTerunto ¢
ny6nnyYHLIMN MHTepecamMun. EQUHCTBEHHbIM 3HAYMMbIM
KpUTEepUeM AN HUX OCTaeTCHd CTPeMSIeHne YCTPaHUTb
6nuxaniiero npecnegosaTesns, 1 OHO 3aTMeBaeT NPUH-
UMbl JO6GPOCOBECTHOM KOHKYpeHuun. Ho ata TeHaeH-
uMs Tem onacHee, 4em 60fbLUe Yy NOOOOHbIX MraHToB
npaBOBbIX CPEeACTB, BHELUHE BMOJMHE fierasbHO Mo3BO-
NALWMX OTCEeYb KOHKYPEHTOB U BbICTPOUTbL 6apbep, OT
nepecevYeHnss KOTOPOro cyuiectesoBana 6bl 3aKOHHaAA
3awmTa.

FpKMM NOATBEPXOEHMEM 3TOr0 BbIBOAA ABMAOTCA KOH-
NMKTLI, BCE Yalle BO3HMKaoLmMe Mexay KpynHenwmmm
paspaboTynkamu LmMdpoBbIX TeXHONOrnin. Nofo6HLIM 06-
pas3om pacTeT U 4MCno CropoB Mexay dapmMaueBTuye-

NnaANE 1?2 K29



EXAVHAPOAHBIV
VAMYECKMI GOPYM
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CK1MU Kopriopaumamu. OT4acTv CTUMYNOM AN NOL06HbIX
CTONKHOBEHUI fIBNSeTCH gucbanaHc Mexay AVHaMUKON
pasBUTUS BbICOKMX TEXHOMOMMA U peakumelnt 3akoHoda-
TenbCTBa Ha Mpoucxogsiime nameHeHus. Ho [octmxum
N KOMIMPOMUCC MeXAy MNOoTPebHOCTbI0 Oo6LLecTBa BO
BHEOPEHUN NHHOBALMIA N UCKIKOYUTENBbHON NpuBUnernen
npasoo6nagatens 65I0KMpoBaTb UCMOb30BaHUE Ero Tex-
HOMOrMM TPETBMMUN MLAMU?

OKCKIO3MBHOCTb NpaB Ha pe3yfbTaThl
WHTENNEeKTyanbHON AeATeNIbHOCTH

CamM TepMWH <«UCKNIOYUTENbHOE MNpPaBO» HEOBYCMbIC-
NeHHO yKasblBaeT Ha TO, YTO ero o6nagatefb HageneH
YHUKaIIbHOV BO3MOXHOCTBIO KOHTPOSIMPOBAaTb MCMONb30-
BaHWe pe3ynbTaToB CBOEW MHTENNeKTyallbHOW OesTenlb-
HOCTV TPETBUMM NTMLIAMW.

Heob6xoguMOCTb rapaHTMpoBaTb 3aluuTy UHTEpPecoB
nmua, Y4bMM TBOPYECKUM TpyooM Obll CO34aH HOBbIN
OObEKT MPOMbILLUIEHHON COGCTBEHHOCTU, OOGBLEKTMBHO
obycnoeneHa. /I B 9ToM OTHOLLEHUW YCTaHOBMIEHUE CPO-
KOB OXpaHbl UCKIOYUTESbHbIX MpaB CTOMb Xe crnpaBeg-
JINBO, CKOSIb JIOTMYHO U OBOCHOBAHHO MpefocTaBfieHne
COBCTBEHHUKY WCKIIOUYUTENbHOM BNAacTU Hap npuHaane-
Xaller eMy BeLblo.

Ho cnepyeT yyecTb, YTO BO3MOXHOCTb CBOVMW AENCTBUSA-
MU U3BNieKaTb NONe3HbI 3PPEKT ABMSETCA NULLbL OOHON
CTOPOHOM CY6BLEKTUBHOIO npasa Ha umyLLlecTBo. Hecny-
YanHO BOMPOC O TOM, KakoWn 3MeMEHT npeBanvpyeT B CO-
JepXaHun npaeBa Ha U306peTeHue, NOCAyXun npeame-
Tom ansa guckyccum ewwe B XIX B. OfgHa rpynna yyeHbix
nonarana, 4To BO3MOXHOCTb 3anpeTuTb UCMONb30BaHNe
M306peTeHUI (OTpuLaTenbHas BNacTb M306peTaTesns) Ho-
CUT BCMOMOraTesbHbI XapakTep U He OOMUHUPYET Hapg
€ero nNpaBoOM 3KCMyaTupoBaTb U306peTeHME U pacrnops-
XaTbCA UM Ons cCoO6CTBEHHOWN Bbirodbl. [dpyras nosuvuums,
MMeBLLUAs He CTOSflb 3HAYMTEeSIbHOE YMCAO CTOPOHHWUKOB,
3aknoyanacb B TOM, YTO OTIMHYUTENBHON YepTor npasa
Ha n306peTeHne ABASETCA UMEHHO cura 3anpeTUTenbHbIX
nosIHOMo4UM NpaBoobagartens, Befb UCMOMb30BaTb U30-
6peTeHne B COOCTBEHHbIX LIefIIX MOXHO 1 6€3 NonyyeHus
nateHra'.

" lNogpobHee cm.: lMuneHko A.A. lNpaso nzobperarens. T. I-l.
M., 1902-1903.

Loaded: 15-07-2025 PMt 23:11:16

7Q n 104200 indA 1905

B poccuiickoin OOKTpUHE BbICKa3blBaNICb apryMeHTbl B
noadepXky BToporo nogxofa. B yactHoctu, A.A. MNMuneHko,
KOHCTPYMpPYsi BO3MOXHbIE MpPakTUYeCcKne cutyauuu, Mbl-
Tancs 060CHOBaThb, YTO NMPaBO 3anpeTUTb UCMONb30BaHMe
CBOEro U3006peTeHnss — 3TO €OUMHCTBEHHbIA OLLYyTUMbINA
KpUTEPUI, NO3BOMSAIOLLIMIA NPOBECTU FpaHULy Mexay npa-
BaMW HECKOMbKMX naTeHToobnagatenei?. Hambonee sp-
KW TOMY NpUMep — TaK Ha3blBaeMble 3aBUCUMbIE MaTeH-
Tbl. TeM HE MeHee B COBPEMEHHOW AOKTPUHE BO3o6nadana
TPaKTOBKa WCKIIHOYUTESIbHOrO rnpaBa kak BO3MOXHOCTU
npaeoo6nafartens MOHOMOJIbHO COBepLUaTbh AEUCTBUS
Nno KOMMEpPYECKOM aKCryaTaumMm o6bekTa 1 NPUMbIKato-
Wwero K HeW npasa 3anpeLlyaTtb COBEpLLEHNE aHaNormy-
HbIX JeCTBUIA 6e3 pa3peLLeHus npasoobnagarens’.

[MapapgokcanbHO, HO ecny MOCMOTPETb Ha 3Ty CUTyauumio
rnasamMmm camux usobpertartenen, To NS HUX OCHOBHOM
3KOHOMUYECKUIN MHTEPEC NpeacTaBnsaeT UMEeHHO oTpuua-
TenbHas BNacTb, KOTOPYO NaTeHT gaeT ero obnagartesnto.
BocnpuHumas nateHT Kak Hanbornee OeNCTBEHHOE cpel-
CTBO YCTPaHEHUs KOHKYPEHTOB, KpYyMnHeunLiMe npou3Bo-
OuTenu unMgpoBon TEXHUKU U pa3paboTymku nMHdopma-
LIMOHHBIX TEXHOSOMMIN BKAKOUYUIINCL B 6ECKOMMPOMUCCHOE
NPOTUBOCTOSHUE.

PasBepHyBLUascs 6opbba nonyyuna HasBaHue MaTeHT-
HOW BOWMHbI, MO0 MO CBOEMY Hakany U maclitaby oHa
O4YeHb HanomuHaeT BOeHHble AencTeus. Google, Apple,
Microsoft, Samsung, Nokia, HTC, Motorola — 3TOT Cnncok
MO>XHO 6b1710 6bI MPOJOMKNUTb, HO YXKE Ha3BaHHbIX HaUMe-
HOBaHWIA BMOJIHE JOCTATOYHO, YTOObI MOHATb, HACKObKO
Janeko 3awuna 6opbba 3a npeporatuBy OUKTOBATb CBOU
YCIOBUS HA PbIHKE COBPEMEHHbIX TEXHOSIOTUIA.

Creunduka pasBepHyBLUMXCS CYOEGHbIX CMOPOB MEXAOy
KpynHenwmmy npefactasutensmm UT-uHgycTpum cocTouT
B TOM, 4TO, NMoJaBas 3asBK/ Ha Bbiaady NaTeHTa B OTHOLLIE-
HUM TOrO UMM MHOTO PEeLLEeHUsl, KOMMaH1K BOBCE He npecrie-
LOBanu Lienim 0603Ha4MTh Ka4eCTBEHHO HOBOE JOCTUXEHME
B 06/1aCTU BbICOKMX TEXHOMOMMIA. YpPOBEHb MPEASIoXeHUs
Ha pbIHKE LMPOBOMA MPOOYKLUM HACTONBKO BbICOK, YTO
MPMMEpPHO paBHble MO TEXHUYECKMM XapaKTepucTukam

2 Tam xe.

3 Cm.: [o3opues B.A. VIHTennekTyasnbHble npasa: rnoHATHe, cu-
cTtema, 3apaqn kogugukaymm: c6. ctates. M., 2003. C. 48;
babkuH C.A. lNMoHsiTne 1 cofepXaHne UCKIIOYUTENbHbIX pas
/ IpaxgaHckoe npaBo: akTyasibHble MPo6ieMbl TEOPUMN U MpakK-
Tuku / nog obLy. pes. B.A. benosa. M., 2008. C. 606.
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YyCTPOWCTBa yTpayuBaloT Ana noTpebuTens pasnuyuTens-
HYI0 CNOCOGHOCTL. B 3TOM cuTyaumm ansa ysenmyeHus oon-
ema npojax npov3BoAMTENsaM OCTaeTCsl yrnosaTb TOSbKO
Ha NaTEeHTHYIO 3aLmUTy CBOMX Pas3paboToK, OTNYaoLLmMXcs
OT PEeLLEHU KOHKYPEHTOB NLLb BU3YyasibHO.

Knaccu4yeckuii npumep TOro, Kak cnop o 3aluuTe npas Ha
pe3ynbTaTbl MHTENNEKTYanbHOM AeATeNIbHOCTN UMEeN Mo,
cobor cyryb6o KoMMep4ecKyto Nogonseky, — yepena cy-
OebHbIx pasdupaTenscTs mexay Apple n Samsung.

Apple v. Samsung, van Cnop o NpAMOYrosb-
HOM YCTPOMCTBE C 3aKPYrieHHbIMU yrnamu

BecHoii 2011 r. komnaHusa Apple obpaTtunace B OKpyx-
Hon cyn CLUA CeepHoro okpyra wrarta KanvdopHus c
MCKOM K Kopropauun Samsung, Tpebys 3anpetuTb OTBET-
YMKY MPOU3BOAUTL W MpofaBathb Lenbii psf YCTPOUCTB,
BHELLHE CXOfHbIX CO cMapTdoHaMu W MaHLWETHbIMU
KOMMblOTEPAMW, BbINyCKaeMbIMM Nof  Mapkoin Apple®.
AMepuKaHcKas KOMMaHus Takxke 06BMHUIA KOHKypeHTa
B HE3aKOHHOM KOMWPOBaHUWM BU3yaslbHOro CTUNS CBOEN
onepaumoHHon cucteMbl iOS, B TOM Y1CE B CMOMb30Ba-
HUK rpadnyeckoro nHTepderica, npegnonararoLero pas-
MeLLleHNe VMKOHOK MPUNOXEHUN B BMAE YNOPSOO4YEHHON
CETKM C 4eTbIpbMs KOSIOHKaMm®.

TpeboBaHua Apple 6bini OCHOBaHbI Ha NpUHaZnexailem
en nateHte US D504,889 S ot 10.05.2005 Ha BHeLUHWN
BUL 3NEKTPOHHOro ycTpowctea’. 3aberas Bnepeq, OT-
METUM, 4YTO yXe rMocne Toro Kak Tsxba mexpy Apple v
Samsung oxsaTuna HeCKOSIbKO topucaukumn, Apple yaa-
NnoCb 3anateHToBaTb PUPMEHHBIN AU3aliH 3M1EKTPOHHOMO
YCTPOMCTBA, MO BCEM BHELUHMM Mpu3Hakam npvHapne-
Xawmii 3HameHnTomy iPad®. O6bABMB NATEHTHYO BOVHY,

EN

Ewe B 2000 r. uccnegosatenu obpaiyany BHUMaHue Ha BO3-
poclLLee Y1CII0 NaTeHTHbIX 3asBOK, COAEPXalLuX B cebe Haps-
Ay C onvcaHnem camoro n306pEeTeHUs U1 MOSIE3HOVI MOZEN
npuU3HaKu GvKavllero aHasaora naTeHTYeMoro peLLeHus,
a TaKxe npu3Hakuy, He BImsIoWmMe Ha (DyHKUMOHUPOBAaHMeE,
TEXHUYECKMI pe3ynbTaT v peannsauynio (CUMBOJIbI, TEKCT, YyM-
CTBEHHble onepayum) (nogpobHee cm.: @oknHa T.B. Ponb akc-
nepTu3bl B Mpece4eHnn He[ob6pOCOBECTHOV KOHKYPEeHUmn //
lMateHTsl n yeHsmmn. 2000. Ne 3. C. 22-24).

Cwm.: http://cand.uscourts.gov/Ihk/applevsamsung.

Patel N. Apple sues Samsung: a complete lawsuit analysis //
www.theverge.com/2011/04/19/apple-sues-samsung-analysis.
Cm.: www.google.com/patents/USD504889.

Cm.: www.google.ru/patents/USD670286.

[SEE

© N
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Apple npecnegoBana npogykuuo Samsung no Bcew EB-
porie 1 3a ee npegenamu, [O6MBasACL NPUMEHeHUs obec-
neYnTenbHbIX Mep, GITIOKUPYIOLLIMX peann3aumio npoayk-
unm Samsung B TOW UV MHOW cTpaHe®. bbinn ycnexm ny
Samsung: 4aCTU4HO el yaanochb OTCTOATb CBOIO MO3ULIMIO
B npouecce npotne Apple B Benukobputannm'®.

Mepebin npouecc B CLUA 3aBepwmnca nobegon Apple.
AmMepurkaHckas KoMnaHusa fgoéunach 3allmTbl CBOUX Npas
Ha OCHOBHblE TEXHOMOrMW W MOSMY4nTb peLleHve, o6s-
3blBalolee Samsung BO3MeCTUTb YObITKM B pasmepe
405 mnH gonn.™

Ho Ha 3TOM NnpoTuBOCTOSIHUE ABYX NnaepoB UT-nHgycTpum
He 3aKoH4unoce, 31 asrycta 2012 r. Apple pononHuna uc-
KOBble TpeboBaHusA. Ha 3TOT pa3 komnaHus yTBepXAaeT,
4yTto Samsung Hapywmna 17 3anateHToBaHHbIX Apple Tex-
HOJMOMMIN, OTHOCALLUMXCS K (PYHKLMOHMPOBAHWUIO YCTPOWR-
ctea'?. Cpegun HUX «cnocob pa3tiioKMPOBKKU YCTPOMCTBA
NnyTEM COBEPLUEHMA OMpefeNnieHHbIX OEeNCTBUN» U «Cro-
co6 06paboTKM MPOMNYLLEHHOrO BbI30Ba MOPTATUBHbLIM
MHOMO(PYHKLIMOHANBHBIM YCTPONCTBOM>.

Ha nepBbii B3rnag koHMMUKT Apple n Samsung — 3T0
uenb cyaebHbIX pasdupaTtenibCTs, CBA3YHIOLMM 3BEHOM
MeXAy KOTOPbIMM BbICTYNAKT TPWU 3fIeMEHTA: CTOPOHBI,
KOHKpETHbIe 3anaTeHTOBaHHbIEe TEXHONOrMU 1 yCTPoUCTBa
KOHKYPUPYIOLLIEro Npou3BOAUTENS, B KOTOPbIX OHW Henpa-
BOMEPHO peanunsosaHbl. Ho ecnu 3apartbecs BOMPOCOM, YTO
e NOCYXWIO UCTUHHOW NPUYMHOM 3TOro cropa, To cTa-
HOBUTCS O4EBUHBIM MMAaBHOE XenaHne KaXkaon U3 Komna-
HUI obecrneunTb cebe eaMHONNYHOE NNOEPCTBO Ha PbIHKE
LMAPOBLIX YCTPOMUCTB. VIHaYe Kak OObACHUTL, YTO NaTeHT
Ha «MpPsAMOYrofibHOe YCTPOMCTBO C 3aKpyrfieHHbIMU yrna-
MU» U Opyrue TEXHOSOorMu, Kotopble Apple ycnena 3a6po-
HMpoBaTb 3agonro go 2011 r., 66111 UCMOMb30BaHbI MPOTUB
KOHKYpPUpPYIOLLIEN (hpMbI TOSLKO TOrAa, Korga oHa Ha pas-
HbIX CcTana conepHu4atb ¢ Apple Ha pblHKe NMOPTATUBHOM
3NeKTPOHNKM? loyemy B TakOM criydae oyepenHOn 610K
cynebHbIX NpuUTa3aHnii Apple XpoHONorm4yeckn cosnan c

9 Cm., Hanp.: Apple Inc. v. Samsung Electronics Co. Ltd. Case
Ne 2-CV-00630-LHK // http://cand.uscourts.gov.

19 Cm.: Samsung Electronics (UK) Ltd. v Apple Inc. [2012] EWHC
1882 (Pat) (09 July 2012) // www.bailii.org/ew/cases/EWHC/
Patents/2012/1882.html.

" Cm.: www.rg.ru/2013/03/02/straf-anons.html.

2Cm.: Amended Complaint For Patent Infringement, Case
Ne 12-cv-00630-LHK // http:/stadium.weblogsinc.com/engad-
get/files/applesamsung-amended-complaint.pdf.
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HayanoM MaccoBOrO BbiMycka HOBOI (YCOBEpPLUEHCTBOBAH-
HOI) BEpCMM CMapTgIOHOB 1 NnaHLeToB Samsung Galaxy?

EcTb 1 gpyroe o6bsicHeHue npousoLleilemy. Apple no-
3ULMOHVPYET CBOK NPOAYKUMIO KaK efWHbIN, LIeNOCTHbLIN
NPOrpaMMHbIA 1 An3arlHEPCKUA NPoayKT, 6yab TO cMapT-
OOH, NNaHLLIETHBIN KOMMbLIOTEP UK HOYTOYK. BykBansHoO
BC&, OT KOMMJIEKTYIOLMX AeTanen no onepauvoHHon cu-
CcTeMbl, — cO6CTBEHHas paspabotka Apple. cxodHbin
KO, ee ornepaLmoHHbIX CUCTEM 3aKpbIT, a cama cuctema
MOXeT ObITb YCTaHOBMIEHA MWCKIIIOYUTENBHO Ha YCTPOM-
CcTBa, Npom3BefeHHble Apple. 9TO BO MHOro MposicCHAET
613Hec-CTpaTermio KOMMnaHmm: yHUKanbHOCTb ee nNpoayk-
LK1 NPenofHoCUTCS NOTPebUTEeNo Kak HenoBTOPUMOCTb
Kaxgaon getanu. Ecnv xxe no3sonnTb YCOMHUTLCS B TOM,
YTO Kakas-nmbo fetans cMapTdoHa nnu nnaHweta Apple
MOXeT ObITb C YCNexom peanusosaHa B MpoayKUMN KOH-
KYpeHTa, Mpu4emM 3a MeHbLLYIO LieHY, NpuBIieKaTenbHOCTb
6peHpa B LesIOM MOXET CHU3UTLCA.

Samsung nonb3yeTcs COBEPLUEHHO MHOW TEXHOMNOru-
Yeckon cTparterven. TecHo coTpygHuyas ¢ Google,
Samsung BbINyCcKaeT CMapTdOHbl U NMAHLETHbIE KOM-
nbloTepbl Ha 6a3e onepauuoHHon cuctembl Android. Ee
MCXOOHbIA KOL OTKPLIT U obecne4vnBaeT BO3MOXHOCTb
CO3[aHUsi COBMECTMMbIX C HEW MPUNOXEHWUIA CTOPOHHM-
MU paspaboTynmkamu, 4TO denaeT yCTpoucTBa Ha 6ase
Android 6onee npuenekaresnibHbIMKU [N NOTPeObUTENEN.
OKOHOMMYECKUA NoTeHuman 3Tor nnartgopmbl NO3BONMMUI
KoMMaHunm Samsung 3anony4nTb 22,9% MMPOBOro pbiHKa
npogax cMapTdoHOB',

MHbiMn cnoBamu, npoTuBocTosiHne Apple n Samsung —
3TO B NePBYI0 ovepedb 60pbba 3a cumnaTum notTpebuTens
N PbIHKN CObITA, B KOTOPOW CTPEMIEHNE 3ALLNTUTL CBOU
VCKIoYnUTENbHbIE MpaBa Ha pa3paboTku — cKopee, He
cama Leflb, a cpefcTBO ee AOCTUXKEHUS.

AdbpekT macwutaba

MaTeHTHble BOVHbI O4eHb GbICTPO YTPATUIIM CBOK NEPBO-
HayaslbHyl MPUBMIEKATENbHOCTL UM 3acTaBUNM MHOrMe
KOMMaHUM Cepbe3HO NepeocMbICIUTL TaKTUKY CBOEro No-
Be[EHWs1 Ha PbIHKE LIM(POBbIX TEXHOSOTUIA.

3 Cm.: OTHeT uccnenosatesnibCkok komnaHum Gartner 06 yposHe
MUPOBbLIX npojax cmapteoHoB 3a lll ksaptan 2012 r. // www.
gartner.com/newsroom/id/2237315.
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MHuumaTtopom cypebHoro pasbupartenscrea ¢ Samsung
6b11 ocHoBatenb komnavum Apple Ctne [xo6c, HO yxe
Ha TOM 3Tane He Bce NpeacTaBUTENU pyKoBoacTea Apple
opo6panu nogobHble gencTems. KoMmnaHusa 6bina o4eHb
3aBUCMMa OT Samsung B 4acTu NMOCTaBOK KOMIMJIEKTYHO-
LMX ANns CBOEW NPOAYKLUUM, a NPOU30oLLeALLInIA KOHASINKT
BbIHYOWUI1 €€ UCKaTb anibTepHATUBHbIX MOCTaBLLMKOB'™.

HOpyrvne kpynHenwuve urpokn WT-vHOYCTPUN Takxe He
ocTanncb B CTOPOHE OT MPOUCXOAALLErO U NPOYYBCTBOBA-
1 Ha cebe pas3pyLUNTENIbHYIO CUITYy NaTEeHTHLIX NPOTUBO-
CcTOAHUI. [loMnMO pacxofoB Ha BefeHue Cyae6HbIX npo-
LleccoB, NnaTeHTHas «roHKa BOOPYXeHui» notpebosana
OT WX YYaCTHUKOB 3HA4YUTENbHbIX (PMHAHCOBLIX BIMBa-
Hui. Onacascb 6ygyLmx cyaebHbIX NPeTeH3un co CTo-
POHbI KOHKYpPeHTOB, UT-komMnaHun Havanu nuxopanoyHo
CKynaTtb naTeHTbl Ha pa3paboTku, npuHagnexaiime me-
Hee KpyMHbIM Urpokam pblHKa LMPOBOM NpodyKumm'e.
B yacTHOCTM, MHOrMe aHanUTUKK CKIOHAIOTCA K MHEHUIO
0 TOM, 4TO npuobpeTeHne Google KOHTPONbHOro nakeTa
akunn Motorola Mobility na pekopgHyto cymmy 12,5 mnpg
JOnn. npecnefosano TOMbKO OJHY Leflb — 3anony4ntb
noptdpens 13 25 Tbic. NaTeHToB'™®.

CBoto NnenTy B pacluaTbiBaHMe NAaTEHTHOW CUCTEMbI BHEC-
71 1 TaK Ha3biBaeMble NaTeHTHbIe TPOMN. 3a4acTyto 3To
MEJIKMEe KOMMaHuu, cKynaroLime nateHTbl y 06aHKpOTUB-
mxca pupmMm-nsobpeTtaTenen C Uenblo NpegbsaBreHns
WCKOB K KpYMHEeNLnM Npon3BOAUTENSAM BbICOKOTEXHOIO-
rMYHOM npoaykumn'. o JaHHbIM MCCefoBaHuiA, Oons
WCKOB, NMOCTYMMBLUNX OT «MaTEeHTHbIX Tponnemn», B 2012 r.
npuénmuaunacb K OTMeTKe B ABe TPEeTU OT 06LLero 4mcna
naTeHTHbIX pa3bupaTenbcTB™. Npn 3TOM Ha OO0 Kpyn-

4 [laxe ceviyac, Korpa rnocrie 3atTsixkHoro KoHgmkTa Apple sce xe
YAanocb CMSIr4nTb MOHOMOMMIO Samsung v MpuBeYb K Mpoun3s-
BoAcTBY iPhone 5-ro nokoneHus apyrux nocrasLymkos, 16,2% ot
obLyero 4ucna npoueccopos A6 Apple no-npexHemy BbiHYXe-
Ha 3akasbiBatb y Samsung. Cm.: www.isuppli.com/Teardowns/
News/Pages/Many-iPhone-5-Components-Change-But-Most-Sup-
pliers-Remain-the-Same-Teardown-Reveals.aspx.

5B KayecTBe npumepa rnpuBeaeM aykuyvmoH fo rnpogaxe na-
TEHTOB, [PUHAANIEXaBLUMX OOAHKPOTUBLLIEVCS ~ KOMMaHun
Nortel Networks, B koTopom nipuHsiiu yHactue Google, Apple,
Microsoft, RIM, Sony (cm.: www.reuters.comvarticle/2011/07/02).

6 Cm.: www.rbedaily.ru/world/562949984602973.

7 BnepBble 3TOT TepMuH ucrionb3osan B 2001 r. [utep [Hert-
kuH (Peter Detkin), ropuct kopriopauum IBM, B MHTEPBBIO KOp-
pecrioHaeHTy The Recorder BpeHpe CaHpbepr (cm.: www.
phonetel.com/pdfs/LWTrolls.pdf).

8 Cm.: Chien C. Patent Trolls by the Numbers // Santa Clara
University School of Law. 13.03.2013 // http://digitalcommons.
law.scu.edu/facpubs/609.
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Henwmx UT-komnanui B 2012 r. npuwinocb 535 nogo6-
HbIX UCKOB'®.

OueHvBaTtb OeATeNIbHOCTb «MATEHTHLIX TPOJIeNn» MOXHO
C pasnuyHbix To4yek 3peHus. OHa, 6e3yCrnoBHO, HaHOCUT
OLLTUMBIN yLLIep6 9KOHOMMKE B LiefnioM. 10 AaHHbIM uccne-
JoBaHui, no BuHe NPE-KomMnaHuiA® TonbKo 3a nocnefHvue
HECKOJSIbKO NeT aMepuKaHcKas 3KOHOMMKa NoTepsina OKoso
500 mnpg gonn.2' KOpuanyeckas xapakTepucTvka oENCTBUIA
NPE-koMnaHui Takxe MMeeT HeraTuBHbIA OTTEHOK. Tpya-
HO MpuU3HaTb MpaBOMEpPHbIM MOBegeHue upM, OopMm-
NALWMX NaTEHTbl C €AUHCTBEHHOM LIeSIbl0 — MOXMBUTBLCS
3a CYET peasibHbIX Npou3BoauTenen. 3noynoTpebreHve
naTeHTHbIMW NpaBamMn — o6LuUasn 6eda u Ans KpynHemLwmx
urpokoB UT-nHOycTpum, U AN CTapTanos, BbIHYXAEHHbIX
pacTpaymBaTtbh NpefoCTaBneHHbIe UM rpaHTbl Ha cyaebHble
pa3bupaTtenbCcTBa C «NaTeHTHLIMU TPOMIAMU».

[MaTeHTHble BOMHBbI YTOMUNN HEe TOJIbKO MX Yy4aCTHUKOB,
Nno3TOMYy Ha yCTaHOBNeHue mMupa nosnvannm U LPUCOunK-
LIMOHHbIe OpraHbl.

Tak, B KoHUe 2012 r. EBpokomMuccHa BMeLLanach B npo-
TUBOCTOsIHME Apple u Samsung, 06BUHMB KOPENCKYH KOM-
NaHWIo B 3110yrnoTpe6ieHun CBOUM OOMUHUPYIOLUM MO-
NOXEHNEM Ha PbIHKE MOOUIBHBIX TenedoHoB??. Cny4anHo
WM HET, HO BCETO0 3a TPW OHSA 0O 3TOro Samsung ny6nmnyHo
06bsIBMIA O CBOEM HAMEPEHUN O0TO3BaTb BCE €BPONENCKne
nckm npotuns Apple?®. 10 Hoabps 2012 r. Apple n HTC po6-
POBOSIbHO 3aBEpLUUIN MHOFONIETHUA CNOp MNOANUCaAHWEM
cornalleHnst 0 B3aMMHOM JINLIEH3VPOBAHUWN MaTEHTOB?A.

[MaTeHTHbIN XxaoCc 0603Ha4UIN yA3BMUMblE MeCTa CUCTEMbI
naTeHToBaHUA HOBbIX pa3pa60TOK. OpHO 13 HUX — po-

9 Cm.: Most Pursued Companies. Date captured as of January
18, 2013 // www.patentfreedom.com/about-npes/pursued.

20 NPE (non-practicing entities) — ¢hupmsbi, crieynannsnpyroLyme-
C Ha pervcTpaumm naTeHToB 6e3 HaMepeHWs Mpovn3BOAUTH
TOBaphbl C NPUMEHEHNeM 3anaTeHToOBaHHbIX TEXHOMOri. OTum
TEPMUHOM UMEHYIOT «[ATeHTHbIX TPOJIIEN» B IOPUANYECKOM
nmTeparype.

21 Cm.: Bessen J., Ford. J. et al. The Private and Social Costs of
Patent Trolls // Boston University School of Law Working Paper.
Ne 11-45// www.bu.edu/law/faculty/scholarship/workingpapers/
Bessen-Ford-Meurer-troll.html.

22 Cm.: http://europa.eu/rapid/press-release_IP-12-1448_en.htm.

23 Cm.: Souppouris A. Samsung drops suits against Apple // www.
theverge.com/2012/12/18/37797 14/samsung-drops-apple-
patent-lawsuits-in-europe.

24 Cm.: www.apple.com/pr/library/2012/11/11HTC-and-Apple-Sett-
le-Patent-Dispute.html.
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NyCTUMOCTb MaTeHTOBaHWsi abCTPaKTHbIX UAEW, T.e. pe-
LLEHWI, OMMUCaHHbIX C BbICOKOW CTeneHbtd 0600LLIEHHOC-
TV U cofepXalmx ykasaHue Ha TO, YTO OHW MOryT ObITb
peann3oBaHbl C NPUMEHEHNEM BbIYUCTTUTENBHON TEXHUKM
wnn B WHTepHeTe. «[onyCcTMMOCTb MaTEHTHOW 3alyuTbl
NoJO6HbIX MAEN MPenATCTBYeT AUMHAMUYHOMY PasBUTUIO
BbICOKMX TEXHOSOrUin», — C TakMM COBMECTHbIM 3asiB-
JIEHNEM BbICTYMUN BOCEMb aMEPUKAHCKMX KOMMaHWRA, B
ToM yncne Google n Facebook?.

[MpebbiBaHMEe Ha NPOTSXXEHUU OBYX NOCnegHux fieT B Co-
CTOSIHUM BOWHbI BCEX MPOTUB BCEX 3acTaBwUNO npeacra-
BUTENEN OTPac/iM BbICOKUX TEXHOMOMMIA NePeoCMbICUTb
CBOI [JONrocpoyHyto cTtpaTternto. OTKa3 OT NaTeHTHbIX
TXKO O3HaMeHOBasiCA MOBbILLEHNWEM CTaHOApTOB OT-
KpbITOCTU B peaTenbHocTn WT-kopnopauuii. HepaBHO
Microsoft ony6nukoBana MOSHbIA CMWUCOK MpUHaanexa-
wux e nateHToB?, Mo cnoBam MCMONHUTENBLHOIO BULE-
npesngeHta Microsoft Bpaga CwmuTa, TONBKO NOAO06HbIE
OeCcTBMA NOMOryT OokKasdaTb, YTO «MaTeHTHasa cuctema
no-rnpexHeMy urpaet BECOMYIO POSib B CTUMYNMPOBAHUA
1 MOOLLPEHUN NHHOBALNIA»2,

Bcnep 3a vHuumaTtuBon Microsoft nocnegosano 3asiBne-
Hne Google 0 NpUHATUN Ha cebsi 06a3aTenbCTBa HE Bbl-
AsuraTb NepBon TpeboBaHW MPOTUB KOMMAHUI, UCMOJb-
3YIOLLMX €e NaTeHTbl B CBOMX MPOrpamMMHbIX MPOAyKTax,
pacnpocTpaHseMbIx 6eCrniaTHO UK Ha YCIOBUSIX CBO6GOA-
HOW nuueH3nn®, Tem He MeHee Google coxpaHseT 3a co-
601 NpaBoO UCMONb30BaTb MNATEHTHbIE UCKM B 3aLUUTHbIX
Lensx, ecnuv cygebHoe pa3bupartenbCTBO 6bI10 HAYATO Mo
WCKY OPYrov CTOPOHbI.

O4eBMOHO, YTO OfHMX TOSIbKO 3aBEPEHUA CO CTOPOHBI
NT-kopnopauui HegoctaTto4Ho, YTOObl NEPENnOMUTb CU-
Tyaumio 1 UCKITIOHYUTb BO3OOHOBIEHNE NATEHTHbIX BOMH.
Ecnun naTteHTHaa cuctema nokasana CBOK Y3BUMOCTb,
3aKpbITb 06pas3oBaBLUMECH OpeLLUN MOMOXET NULb U3-

25 [lonHbi  TekcT obpalyeHns cm.:  http://ru.scribd.com/doc/
116141978/TechCrunch-Google-Facebook-Amicus-Brief-Critici-
zing-Patents-On-Abstract-ldeas.

26 Cm.: www.microsoft.com/en-us/legal/intellectualproperty/Patents/
Default.aspx.

27 Smith B. Enhancing Transparency: Putting Microsoft's Patents on
the Web // http://blogs.technet.com/b/microsoft_on_the_issues/
archive/2013/03/28/enhancing-transparency-putting-microsoft-s-
patents-on-the-web.aspx.

28 [lokymeHT nony4un HasBaHvume Open Patent Non-Assertion
Pledge. lNogpobHee cm.: www.google.com/patents/opnpledge/
index.html.
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MEHEeHMe HOopMaTUBHOro perynuposaHus. [lepsble
wary B 3TOM HarnpasfieHuu yxe cpgenaHbl. B HacTos-
LM MOMEHT Ha paccmoTpeHun KoHrpecca CLUA Ha-
XOOUTCHA Tak HasbiBaembli SHIELD Act — 3akoHomnpo-
eKT, npegycmaTpuBarolmii BO3MOXHOCTb B3bICKaHUSA
B rnonHoMm ob6beme ¢ NPE-komMnaHuin cygebHbixX usnep-
XeK, MOHECEHHbIX OTBETYNKOM?. [NepBble N3MEHEHUS B
naTeHTHOM 3aKOHOOaTeNbCTBE 3aTPOHYNN N KOHLENTY-
anbHyK OCHOBY 3aLluUTbl NpaB MHHoBaTopoB. C 16 map-
Ta 2013 r. B CLLUA Havana pencTBoBaTh HOBasi cUCTe-
Ma permcTpauuu naTteHToB: npuHumn first-to-invent rule
(maTeHT nony4YaeT NepBbI N306peTaTenb) UBMEHEH Ha
npuHumn first-to-file rule (NpaBo Ha nony4eHne nartex-
Ta UMeeT nuuo, nepBbiM ObpaTmMBLLEecs 3a BblOadyewn
nateHTa)®.

OnucaHHble cobbITUS 3aCTaBNAIOT 3aQyMaTbCs, BO3MOX-
HO 1M YTO-TO NogobHoe B Poccun. Ha 3TOT BOMpOC BpSa
I MOXKHO OTBETUTb OQHO3HAYHO.

lMpaBoBasa ocHoBa Ans MNOOo6HbIX 6GaTtanuii NosBUTCH
Tonbko B 6yaylieM. NpoekT nameHenua MK PO npepny-
cMaTpmBaeT psg HOBOBBEOEHWA B cdepe MNaTeHTHOro
npaea, KOTopble MOrMY 6bl MOATONKHYTb K MHCUHYaLUUsaM
B nateHTHow cgepe. Cpeon HUX yCTaHOBIEHWE MpPaBusl
NaTeHTHOW OXpaHbl 3aBUCUMMbIX n306peTeHnii (cT. 1358.1
'K P®); cokpalleHve cpoka JeNCTBUS UCKITHOHYUTESIbHO-
ro npaBa Ha MPOMbILLIEHHbIM 06pasel; cBoboaHas B3a-
MMHasa TpaHcgopmauus 3asBOK Ha U306peTeHue, npo-
MbILUNIEHHbIN 06pasel, U MONe3Hyl Mofesnb; 0Tka3 oT
CIIOBECHOM XapaKTEPUCTUKN O06bema NpPaBOBOW OXpaHbl
NPOMBbILLIIEHHOrO 06pasLia 1 Nepexof K ero onpeaesneHuto
nocpencTtsoM u3obpaxeHus nsgenus. NocnegHee HOBO-
BBEeJEHMEe MO3BONSET MPOBECTU napannesib C NaTeHTOM
Ha gusarH iPad, nocny>XvBWWM OOHUM M3 NOBOAOB OIS
npeteH3u Apple kK Samsung.

CnepyeT HanoMHWTb, YTO Ha TEKYLLMIA MOMEHT BCTYMNW
B CUNY NNLLb HE3HAa4YUTESbHbIA 610K NMOMPaBOK K NepBom
yactn 'K P®. PaccmoTpeHre 3akoHONPoeKTa, pedyopmu-
pYOLLIEro MOMOXEHUSI O IOPUANYECKUX NnLaX, OTIOXKEHO
Ha oceHb 2013 r. Takum o6pa3om, BBeAEHUSA B eNCTBUE
HOBbIX NONOXeHUN YyeTBepTon YacTn 'K PO MOXHO 0Xu-
0atb He paHee 2014 r.

29Cwm.: Saving High-Tech Innovators from Egregious Legal
Disputes Act of 2012 // www.govtrack.us/congress/bills/112/
hr6245.

30 Cm.: www.uspto.gov/aia_implementation/index.jsp.

Loaded: 15-07-2025 PMt 23:11:16

7Q n 104200 indA 1900

TOYKA 3PEHUA /
POINT OF VIEW

Cob6bITa NocnegHuxX AByX neT, nponsoLlefLme B cdepe
MeXyHapoAHOro NaTEeHTHOro npasa, HeM36eXXHO MOoPOX-
JaloT OUCKYCCUM O TOM, KakoBbl fasfibHenwme nytn pas-
BUTUS HALUMOHASIbHbIX NPaBOBbLIX CUCTEM, Kak 60pOTLCA C
NPaKkTUKON HeJobpPOCOBECTHOIO MaTEHTHOro npecnepno-
BaHWs, Kak obecne4untb 6anaHc Mexagy MOHOMNonven na-
TeHToo6nagaTens u AMHaMUKOM pasBUTUS TEXHNYECKOrO
nporpecca.

[aHHble BONpPOChl y>Xe 06CyXAanucb B pamMmkax Kpyrioro
ctona B xoge MexayHapogHoro KOpugudeckoro ®opyma
B 2012 r. Ho HoBasl TakTMKa NOBEAEHUS KOMMAaHWR, rpe-
X[OEe OXOTHO y4acTBOBaBLUMX B MaTeHTHOM BOVHE, peak-
UM nybrnmyHbIX BEOOMCTB Ha 6GECKOHe4Hble cyaebHble
pasbupartenbcTea, ckoBasLuve VT-nHayctpuio, a cnegom
3a He U MUPOBbIE PbIHKU BbICOKOTEXHONOMMYHOM NPOayK-
LUMKn, — BCE 3TO CO34AET HOBbIN KOHTEKCT, KOTOPbIN CTU-
MYNUPYEeT BHOBb M BHOBb 06paLLaTbhCA K PELUeHUIO yXe
M3BECTHbIX NPO6GSIEM.

Bopb6a c nogpaxarensamu

Ha dhoHe rnobansHOro naTteHTHOro NPOTUBOCTOSIHUSA OpY-
ras, He MeHee 3Ha4umas B ciepe WHTENNeKTyasbHOM
COB6CTBEHHOCTU, Npob6remMa okasanacb obaeneHa BHUMa-
HMeM npeccbl. Peyb MOeT O BbiNyCcKe BOCNPOM3BEAEHHbLIX
JIEKapCTBEHHbIX NpenapaToB (O>KeHEPUKOB), 6MO3KBMBA-
JIEHTHbIX 3anaTeHTOBaHHbIM CpeacTBaM.

Poccuiickoe 3akoHoAaTensCTBO NpuaepXxuBaeTcs pas-
rPaHNYeHnss BCEX JeKapCTBEHHbIX CpPedCTB Ha Opuru-
HanbHble M BOocnpou3sedeHHble (n. 11, 12 n. 1 cT. 4
®epepanbHoro 3akoHa ot 12.04.2010 Ne 61-D3 «0O6 06-
paLleHnn nekapcTBEHHbIX CpeacTs»). BBegeHne Bocnpo-
N3BEOEHHbIX JIEKAPCTBEHHbIX CPEACTB B MPaXAaHCKuUi
060pOT npefnonaraeT MPoOXoXpeHue cTaguin peruncrpa-
LK nekapCcTBEHHOro npenapara n nposepkn 6Mo3KBMBa-
NEeHTHOCTWN OPUrMHaNbLHOMY NEKapCTBY.

KOHMNMKT MHTEPecoB MexXOy MpOV3BOAUTENSMU OpUr-
HarbHbIX MPENapPaToB U UX IXXEHEPUKOB COCTOUT B TOM, YTO
3aTpaTbl NOCNEAHNX Ha paspaboTKy U KIIMHUYECKUe nccrne-
LOBaHusi ropasgo Hwke. Mpov3BoauTeny mKEHEPUKOB He
MPeTeHAYOT Ha TUTYN NepBONPOXOALEB OTPacu, 60 OHU
HEe CO3Aatl0T KAYEeCTBEHHO HOBbIX MO (DaPMaKONIOrM4ecKUM
cBoVicTBaM npenapaTtoB. HanpoTve, pacnonaras MHop-
MaLMei 0 3anaTeHTOBaHHbIX JIEKapCTBEHHbIX CpeacTBax,
OHW TMOMyYaloT GUOIKBMBASIEHTHbIA Mpenapar, KOTOpbIi
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MOXHO BMnoHe fieraqibHO Npon3BoauTb nocne nctedeHusd
CpoKoB naTeHTHOW OXpaHbl NNekapcTea-opurnHana.

Bornee HM3Kas LeHa npu CxoAHOM TepaneBTUYECKOM ad-
hekTe obecneynBaeT KOMMEPHECKUIA YCrex [XKEHEPUKOB.
AKTyanbHbIA TOMY NpuMep — pasmelleHne MuHagpasom
Poccun rocsakasa Ha 3akyrKy BOCMPOWU3BEAEHHbIX Mpe-
napaTtoB — 3KBMBAJIEHTOB UMaTUHM6a. MiIMaTtuHné6 — opu-
rMHanbHoOe feKapCTBEeHHOE CPefcTBO, UCKIOUYUTENbHbIE
npaea Ha KOTopoe npuHagnexart LUBenLapcKor Komna-
Hun Novartis (Cpok OeNCTBUS MaTeHTa UCTeKaeT B anpene
2013 r.)%.

VHTepec npon3BoguTens opurMHanbHOro fiekapcrea 3a-
LMLLaeTCs BO MHOMMX CTPaHax Ha ypoBHE 3akoHodaTesb-
HOro 3anpeTa pasrnalleHunst U UCNoNb30BaHWSA B KOMMEp-
YeCKMX LUensxX AaHHbIX BOKIMHUYECKMX, KITMHUYECKUX W
hapmakonorm4ecknx nccrefoBaHuin, NpefocTaBaseMblx
hapmnponsBognTENaMN ANS perncTpauumn nekapcers, 6e3
MX cornacusi Ha NPOTS>XXEHUW OMpefeneHHoro cpoka. lo-
JO6HbIM MEXaHN3M JelCTBYET B rocyAapcTBax — 4feHax
BTO B cuny c1. 39 Cornawenus TPUIMC u coctaBnset
6 NeT ¢ MOMEHTa pervucTpaumm npenaparta-opurnHana.

Ha nepBbii B3rnag Npou3BOACTBO [)KEHEPUKOB — 3TO
UMBUNN30BAHHOE MapasuTUpoBaHMe Ha pas3paboTkax
apyrux dapmMaueBTndeckmx komnaHuii. OTcyTcTBME pac-
XO[O0B Ha KIIMHWYECKNE MUCCefoBaHns 1 nogobop 61Moak-
BMBASIEHTA CHWXAET U3OEPXKN U rapaHTMpyeT npubbiib
3a CYeT MOBbILEHHOro o6opoTa 6onbLIero Y1Mcna aHa-
NOroB opurnHanbHbix npenapatoB. OQHaKo K MHTepecam
npou3soauTenen [o6aBNSETCS M WHTEPEC coumanbHO-
NONMUTUYECKUIA: MOHOMONUS B bapmaleBTUHECKON cde-
pe NIerko MOXEeT MPMBECTU K HeonpaBpaHHbIM LiEHOBbIM
6apbepam Ans noTpebutenen.

MEXAYHAPOQAH I
IOPUANYECKMI GOPYM
CAHK TEPS

O6oWiT 3anpeTuTenbHble MOHOMO4YMSA nateHToobnaga-
Tens NOo3BOMAKT NULb ABa MEXaHW3Ma: co3daHue mxxe-
HEPUKOB 1 OhOPMIIEHNE NPUHYANTENBHON NNLEH3UN Ha
opvrMHanbHbIn npenapate. MNepsbli MexaHW3M Hanboree
nepcrneKTUBEH, MOCKOMNbKY OH CTUMYNUPYET KOMMNIEKCHOE
passutne apmMaueBTUYECKON OTpacnun, akTUBU3NPYSA
NPON3BOACTBO COLMANbHO 3HA4YMMbIX MpenapaTtoB 6e3
ywepba [ang paspaboTKM Ka4eCTBEHHO HOBbIX fekap-
CTBEHHbIX CPEACTB.

*kk

MooBenem HekoTopble utorn. leccMMUCTbl MOMU Bbl
oxapakTepu3oBaTb COBPEMEHHYI CcUTyaumio B cdepe
MEXAYHapoOHOro MaTeHTHOro npaBa Kak KpuU3nc cu-
CTeMbl U HECMNOCOBHOCTb CMNpPaBUTbCHA C MOPOXAEHHbI-
MU el npob6nemamu. [laTeHTHble BOWMHbI, aKTUBHOCTb
NPE-koMNaHui, noTeHuManbHas Hanps»XXeHHOCTb Ha
hapmMaLeBTUHECKOM pbiHKE — 6e3YyCIoBHO, AecTabunu-
3upytowmne gakTtopbl. OfHaKO BCe OHM HArnsgHo nokasa-
NN, YTO KIOYEeBOW 3afadert COBEPLUEHCTBOBAHUS 3aKO-
HoOaTenbCTBa Ha AaHHOM 3Tane sBAseTcsa npeojoneHune
paspbiBa MexXay OUHAMUKON TEXHONOrMYeckoro pocra u
CKOPOCTbIO OTPaXeHUs 3TUX U3MEHEHUN B 3aKOHe. Tosb-
KO Korga Ha HOpMaTtuMBHOM YpOBHe 6ydyT 3akpenseHbl
YeTKMe npasuna Urpbl, CBO60AHAA KOHKYPEHUUSA CTaHeT
KaTann3aTopoM WMHHOBALUMOHHBLIX pa3paboTok, a He npe-
NATCTBMEM Ha UX NYTU.

KOHKpeTHbIMU Luaramy B 3TOM HanpaBfieHUM AOMKHbI
cTaTb aHanmu3 KputepueB abCTPaKTHOCTM MaTEeHTYyeMbIX
peLUeHUiA, COBEpPLLEHCTBOBaHWE MeXaHW3MOB npecedye-
HUS1 HedOGPOCOBECTHOM KOHKYPEeHUMU 1 3roynoTpebe-
HUS1 NaTeHTHLIMU NpaBaMU.

51 fpaHniuHmkoBa M. MuH3apas 3akynaeT 3anpeLleHHble K rpoda-
e B Poccun mxeHepuky // Begomoctu. 2012. 4 oKT. // www.vedo-
mosti.ru/companies/news/3543911/lekarstva_v_obhod_patenta.

32 AHanornyHbi mexaHuam pgevicteyetr B CLUA Ha ocHoBaHwun
3akoHa 0 LeHOBOVI KOHKYPEHUMN 1 BO30GHOBIIEHUMN MaTeHT-
Horo cpoka 1984 r. (Hatch-Waxman Act 1984, nogpo6Hee
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cm.: www.fda.gov/Drugs/DevelopmentApprovalProcess/Small-
BusinessAssistance/ucm069962.htm).

33 Hanpumep, HepgaBHO B WHamm 6bina ronydeHa npuHyauTess-
Hasl IMLEH3MS Ha OHKOJIOrMYecKuii npenapar, rnpon3BoaNMbINA
komnaHuewi Bayer (cm.: www.ipindia.nic.in/ipoNew/compulsory
License_12032012.pdf.
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